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THE  SUPREME  COURT 

JULY  TERM,  1860. 


THE  PEOPLE  EX  rel.  McCAULEY  and  TEVIS  v.  SAMUEL  H. 
BROOKS,  Controller  of  State. 

BiaU  of  Coiilomla  y.  McCauley,  (15  Cal.  429)  deciding  the  Act  of  Marcb  26th, 
1856,  appointing  a  Board  of  State  Prison  Commissioners,  to  be  constitutional, 
and  the  contract  entered  into  by  said  Board,  in  behalf  of  the  State,  with  Estill, 
and  the  assignment  thereof  to  McCauley,  to  be  valid  and  binding  upon  the  State, 
affirmed. 

A  contract  entered  into  by  the  agents  of  the  State,  upon  a  subject  within  the 
eonstltutioDal  control  of  the  Legislature,  may  be  affirmed  by  the  State  by 
legislation,  indirectly  referring  to  the  contract,  or  proceeding  upon  its  assumed 
yalidlty.  Direct  legislative  action,  in  terms  designating  and  affirming  the  con- 
tract, is  not  necessary. 

In  the  Act  of  April  7th.  1856,  appropriating  moneys  to  defray  the  expen-ses  of  the 
prisontnp  to  March  28th,  passed  after  a  copy  of  the  contract  with  Estill  had 
been  transmitted  to  the  Senate,  the  Legislature  recognized  the  existence,  and  in 
effect,  the  yalidlty  of  the  contract,  in  the  provision  that  no  person  should 
receive  any  pay  for  supplies  furnished  under  any  contract  with  the  directors 
of  the  prison,  ontll  he  surrendered  such  contract  and  released  the  State  from 
all  liability  for  such  supplies  "furnished  after  the  leasing  of  said  prison  by 
the  Board  of  Commissioners,  under  an  act  passed  at  this  session  of  the  Legisla- 
ture." 

To  an  appropriation  within  the  meaning  of  the  Constitution,  nothing;  more  is 
requisite  than  a  designation  of  the  amount,  and  the  fund  out  of  which  it  shall 
be  paid.  It  is  not  essential  to  its  validity,  that  funds  to  meet  the  same  should 
be  at  the  time  In  the  treasury. 
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The  provision  In  the  Constitution,  that  "  no  money  shall  he  drawn  from  the 
treasury,  but  in  consequence  of  appropriations  made  by  law,"  means  only  that 
no  money  shall  be  drawn,  except  in  pursuance  of  law. 

The  Act  of  April  13th,  1859,  amendatory  of  the  act  concerning  the  office  of  Con- 
troller, and  providing  that  no  warrants  shall  be  drawn,  except  there  be  '*  an 
nnexhausted,  specific  appropriation  '*  to  meet  the  same,  means  only  that  the 
Controller  shall  not  draw  a  warrant  for  a  specific  object,  when  he  has  already 
drawn  for  the  full  amount  of  the  appropriation  made  for  that  object ;  and  this 
act  does  not  qualify  the  rlgt^t  of  Estill,  or  those  representing  him,  to  warrants 
for  the  monthly  installments,  as  they  respectively  become  due,  under  the  con- 
tract between  him  and  the  State,  relative  to  the  State  prison  and  Its  convicts. 

The  ninth  section  of  the  Act  of  April  16th,  1856,  requiring  that  demands  against 
the  State,  except  for  the  salaries  of  officers,  must  receive  the  approyal  of  the 
Board  of  Examiners  before  warrants  can  be  issued  for  them  by  the  Controller, 
and  the  Act  of  April  21st,  1858,  creating  a  Board  of  E^xamlnera,  embrace 
within  their  terms  the  claim  of  relators;  but  as  to  such  claim,  these  acts  are 
unconstitutional  and  void,  because  Impairing  the  obligation  of  the  contract. 
The  law  under  which  the  contract  was  made,  and  to  which  it  in  terms  refers, 
gives  an  absolute  right  to  the  warrants  for  the  monthly  Installments  as  they 
become  due,  and  directs  the  Treasurer  to  pay  them ;  and  this  absolute  right  to 
the  warrants  cannot  be  changed,  by  any  subsequent  legislative  enactment,  into 
a  right  dependent  for  its  enjoyment  upon  the  will  and  discretion  of  any  Boara 
established  by  the  State. 

These  acts,  as  to  the  Board  of  Elxaminers,  do  not  affect  the  remedy  simply ;  but 
If  they  did  relate  to  the  remedy  only,  they  so  change  the  remedy  as  to  Impair 
the  right;  and  legislation,  producing  this  result,  is  as  much  within  the  inhibi- 
tion  of  the  Constitution,  as  if  it  directly   assailed  the  right. 

JBoMfwon  T.  Magee  (0  Cal.  81)  cited. 

The  contract  between  Estill  and  the  State  was  not  affected  by  the  Act  of  April 
19th,  1859,  repealing  the  Act  of  March  26th,  1856,  under  which  the  contract 
was  made.  The  contract  remained  after  the  extinction  by  repeal  of  its  parent 
act,  possessed  of  the  same  binding  force  as  before.  The  rights  of  the  parties 
and  their  respective  obligations  became  fixed  by  the  contract,  beyond  the  reach 
of  legislative  power ;  they  were  vested  interests. 

Vhs  Legislature  possesses  the  entire  control  and  management  of  the  financial 
affairs  of  the  State.  It  can  levy  such  taxes  as  it  may  deem  expedient,  subject 
only  to  the  constitutional  requirements  of  equality  and  uniformity,  and  devote 
caticm  to  such  specific  objects  as  It  may  think  proper, 
an  appropriation,  in  view  of  a  contemplated  contract  to 
uch  contract  Is  made,  and  funds  to  meet  the  approprla- 
be  treasury.  It  cannot  deprive  the  party  with  whom  the 
of  such  funds  by  repealing  the  appropriation.  In  other 
le  Legislature  over  particular  funds,  when  received,  may 
itions  of  a  contract  made  with  reference  to  them.  By 
slature  does  not  derogate  from  its  own  power,  or  that 
slature.  It  only  acts  finally  upon  a  particular  subject,. 
^ond  the  reach  of  future  action.    It  is  true,  the  Leglsla- 
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tor©  may  not  direct  any  taxntion,  may  repeal  all  laws  relating  to  the  collection 
of  the  reyenrxe*  and  thns  prevent  the  receipt  of  any  funds  upon  which  the 
appropriation  can  operate ;  hut  this  possibility  does  not  affect  the  right  of  the 
parties  when  sach  funds  are  actually  received. 

McDonald  y.  Orlswoldj  (4  Cal.  852)  McDonald  y.  Maddum,  (11  Id.  187)  People  y. 
Bond^  (10  Id.  S66)  commented  on  and  approved. 

The  contract  between  Estlll  and  the  State,  from  its  terms,  is  Incapable  of  appor- 
tionment, and  the  measure  of  damages  for  a  breach  of  it,  is  the  sum  fixed  by  the 
contract  itself ;  and  the  assignees  of  Estill  —  relators  here  —  are  entitled  to  the 
full  snm  of  ten  thousand  dollars  per  month,  Including  the  period  during  which 
the  lessee  and  his  assignee  were  forcibly  and  unlawfully  kept  from  the  posses- 
■loB  cxf  the  prison,  under  the  Act  of  February  26th,  1858. 

nio  contract  between  the  State  and  Estill  remaining  obligatory,  not  qoalifled  by 
any  legislation,  It  was  the  duty  of  the  Controller,  upon  demand  of  relators  — 
assignees  of  Estill  —  to  have  issued  warrants  upon  the  Treasurer,  for  the  snius 
claimed  under  the  contract;  and  the  performance  of  this  can  be  enforced  by 
mandamus. 

nie  fourth  article  of  our  Constitution,  distributing  the  powers  of  governmesit 
into  three  departments  —  legislative,  executive,  and  Judicial  —  does  not  place 
cither  department  above  the  law,  nor  make  cither  independent  of  the  other. 
These  departments  are  not  absolutely  independent  of  each  other,  except  in  cases 
where  discretion  is  vested  in  terms,  or  is  necessarily  implied  from  the  nature  of 
the  duties  to  be  performed ;  but  there  is  no  discretion  where  rights  have  vested 
nnder  the  Constitution,  or  by  existing  laws. 

Th%  Legislatnre  can  pass  such  laws  as  it  may  Judge  expedient  subject  only  to 
the  prohibitions  of  the  Constitution.  If  it  overstep  those  limits,  and  attempt 
to  Impair  the  obligation  of  contracts,  or  to  pass  ew  post  facto  laws,  or  grant 
special  acts  of  incorporation  for  other  than  municipal  purposes,  the  Judiciary 
will  set  aside  Its  legislation,  and  protect  the  rights  It  has  assailed. 

The  Controller  and  Trensurer  of  State  are  no  more  ofScers  of  the  executlye 
department,  than  the  Sheriffs  and  Tax  Collectors  of  each  county. 

Marbury  y.  Madison,  (1  Cr.  137)  KendaU  v.  The  United  Statet,  (12  Pet  B24) 
Decatur  y.  Pauldino,  (14  Id.  497)  United  Btatee  y.  Guthrie,  (17  How.  284) 
commented  on« 

MandaiLoi  will  iaeoe  to  the  Governor  IB  certain  casea. 

Diatinctlon,  from  political  considerations,  between  the  Ctovemor  anJl  the  Inferior 
offlcert  of  the  executive  department  as  to  the  issuance  of  this  writ  atated. 

JPoirler  y.  Biaree,  (2  Cal.  165)  People  ea  reL  MoDougaU  v.  BeU»  (4  Id.  177)  People 
y.  Whitman,  (6  Id.  659)  as  to  mandamus,  cited. 

The  State  can  reeame  possession  of  the  State  prison  and  control  of  the  conyicta 
la  one  way  only  —  by  compensation,  as  la  required  in  all  cases  where  private 
property  Is  taken  for  public  use.  The  leasehold  interest  of  Batill  and  hie 
assigneea  la  aa  much  property,  for  which  compensation  is  to  be  made  before  It 
can  be  subjected  to  the  uses  of  the  State,  as  are  lands  held  In  fee. 

Aaj  wrongs  to  the  State,  from  mismanagement  of  the  prison,  or  from  dls- 
recard  of  the  stlpnlations  of  the  contract  niast  be  redressed  by  proceeding 
■pon  the  bond  executed  as  security  for  the  performance  of  the  contract 

VlM  eontraet  only  gives  the  right  to  have  the  warrants  paid  ont  of  the  monsys 
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in  the  treasurj  not  otherwise  appropriated.  When  the  warrants  are  presented 
to  the  Treasurer,  it  will  be  his  duty  to  apply  to  them  the  unappropriated 
moneys  In  the  treasury,  and  to  continne  to  apply  such  moneys,  as  they  are  from 
time  to  time  received,  until  the  warrants  are  fully  paid. 
The  State  has  no  right  to  repudiate  her  debts.  She  cannot  be  sued,  and  hence, 
demands  against  her  must  await  the  action  of  the  Legislature  in  the  nppropria- 
tion  of  moneys  for  their  payment.  In  that  sense,  the  Legislature  possesses 
the  power  to  postpone  her  general  creditors  indefinitely ;  in  that  sense  only  can 
the  State  repudiate ;  but  the  right  and  the  power  are  not  synonymous  terms. 

Where  political  power  is  vested  in  a  public  officer,  he  is  responsible  only  in  his 
political  character  to  the  country.  Where  discretion  is  vested  in  him,  he  but 
conforms  to  the  law  in  exercising  that  discretion.  But  where  a  question  of 
political  power  Is  not  Involved,  where  no  discretion  exists,  but  a  specific,  legal 
dnty  is  imposed,  ministerial  In  its  character,  such  as  the  issuance  of  a  patent, 
the  delivery  of  a  commission,  the  payment  of  a  specific  sum,  or  the  drawing 
of  a  particular  warrant,  and  In  the  performance  of  that  duty  individuals  have 
a  direct  pecuniary  interest,  the  officer,  like  any  other  citizen,  is  subject  to  the 
process  of  the  regularly  constituted  tribunals  of  the  country. 

The  Controller  of  the  State  Is  an  officer  of  the  executive  department,  hat  does 
not  hold  his  appointment  of  the  Governor,  is  not  responsible  to  him,  and  acts 
entirely  independent  of  him.  His  duties  are  enumerated  and  defined  by  the  law, 
and  they  are  generally  of  a  purely  ministerial  character,  lie  has  no  discretion 
as  to  the  issuance  of  warrants  for  appropriations  for  the  public  service. 
If  the  Controller  be  in  doubt  as  to  whether  the  law  requires  the  issuance  of  war- 
rants in  a  given  case,  he  may  ask  the  judgement  of  the  Courts  as  to  the  law. 
but  the  law  being  determined.  It  is  his  duty  to  yield  obedience  to  it. 
The  Controller  and  Treasurer  of  State  have  no  greater  Immunities  from  legal  pro- 
cess, than  the  Auditors  and  Treasurers  of  counties.  The  duties  of  each  set 
are  sfmllar  in  their  general  nature. 

e  the  mandamus  directly  from  the  Supreme  Court,  on  reversal 
nt  below.  Instead  of  transmitting  its  Judgment  to  the  District 
there  enforced  through  Its  process,  denied  —  tba  Court  being 
)  question. 

the  Sixth  District 

or  mandamus  to  the  Controller  of  State,  to  compel 
rrants  claimed  by  relators  under  the  State  prison  con- 
.  The  facts  appear  in  the  opinion  of  the  Court  For 
1  the  law  under  which  it  was  made,  see  State  t.  Mo 
431). 
low  denied  the  writ    Relators  appeaL 

ien  and  Tod  Robinson,  for  Appellanta, 

:  that  the  Controller  was  lawfully  required  to  issue  the 
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warrants  on  demand  of  the  relators,  then  he  could  he  compelled  by 
mandamus  to  issue  them. 

Formerly  it  was  the  practice  to  issue  this  writ  to  compel  the  per- 
formance only  of  duties  which  were  purely  ministerial,  ^  but  modem 
eases  have  gone  much  further,  and  it  is  now  the  constant  practice  to 
grant  the  writ  to  command  the  performance  by  any  inferior  jurisdic- 
tion or  ofScer  of  any  public  duty  for  which  there  is  no  specific  rem- 
edy/'  (Tapping  on  Mandamus,  12,  and  cases  cited;  McDougall  y. 
Bell,  4  Cal.  177.)  It  will  issue  to  compel  the  Secretary  of  State  to^ 
deliver  a  .commission.  (Marbury  v.  Madison,  1  Cranch,  137.)  Or 
against  the  Governor  of  a  State  to  compel  him  to  execute  and  deliver 
State  bonds  in  pursuance  of  an  act  of  the  Legislature.  (Pacific  R. 
R,  Co.  V.  The  Oovemor,  33  Mo.  353.)  Or  compel  him  to  do  any 
ministerial  act.  (Bonner  v.  Pitts,  7  Georgia,  473.)  Or  against  the 
Postmaster  G^eral  to  compel  the  performance  of  a  ministerial  act 
(Kendall  ▼.  United  Staies,  12  Peters,  624.)  Or  against  the  Speaker 
of  the  Assembly  to  compel  him  to  audit  the  account  of  a  member  for 
his  per  diem.  Ex  parte  Pickett,  24  Ala.  91.)  Or  to  compel  a 
County  Treasurer  to  pay  the  amount  of  an  accoimt  which  had  been 
legally  audited  and  allowed  by  the  Board  of  Supervisors.  ^PeopU 
ex  rel.  Morris  t.  Edmonds,  16  Barb.  529;  People  ex  rel.  Stuart  t. 
Edmonds,  19  Id.  468;  People  ex  rel.  Downing  v.  Stout,  23  Id.  338; 
Huff  ▼.  Knapp,  1  Selden,  65.)  To  compel  the  Auditor  of  the  Canal 
Department  to  pay  a  draft  drawn  upon  him  by  a  Canal  Commissioner. 
(People  ex  rel.  Howard  y.  Newell,  13  Barb.  86.)  To  compel  Com- 
missioners for  loaning  moneys  of  the  United  States  to  pay  over  sur- 
plus mcmeys  in  their  hands.  (People  ex  rel.  Kirkham  t.  Coies  et  aL 
1  How.  Pr.  R.  160.)  To  compel  the  Controller  to  issue  his  warrant 
to  pay  certain  tolls  collected  by  him  for  the  State.  (Smith  y.  Oon- 
troller  of  State,  18  Wend.  659.)  To  compel  a  City  Controller  to  draw 
his  warrants  for  moneys  ordered  to  be  paid  by  the  corporation. 
(People  ex  rel.  Reynolds  j.  Flagg,  16  Barb.  503.) 

The  cases  establish  the  proposition  that  this  writ  is  the  proper  rem- 
edy to  compel  corporations,  subordinate  tribunals  and  officers  to  per- 
form duties  imposed  upon  them  by  law.  The  office  of  the  writ,  when 
directed  to  subordinate  judicial  tribunals  and  officers,  is  to  command 
them  simply  to  proceed ;  but  when  directed  to  corporations  and  min- 
isterial officers,  it  may  not  only  compel  them  to  act,  but  direct  the 
mode  and  manner  in  which  they  shall  act,  and  that  they  shall  reverse 
what  they  have  already  done.     (Peeple  ex  rel.  Doughty  ▼.  Judges  of 
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Ihddi$88  0.  P.  20  Wend.  658 ;  People  ex  rel.  Griffin  y.  Steele  etdh.2 
Barb.  418;  Hull  v.  Supervisors  of  Oneida,  19  Johns.  263;  Adrianee  t.         ^ 
Supervisors  of  N.  T.  12  How.  Pr.  R.  224;  People  ex  rel.  Rogers  ▼.         -^ 
Oe.  Judge  Clinton  Co.  13  Id.  277;  Danhy  y.  Whitelg,  14  Ark.  687 ;  2 
li  80  J  Fowler  y.  Pierce,  2  Cal.  165;  6  Id.  659.)     Our  statute  is         < 
dedaratorj  of  the  common  law.     (Practioe  Act,  sees.  467,  468.)  ^ 

In  this  case  the  amoont  to  be  paid  is  definitdy  ascertained  by  the  ' 

contract,  and  the  law  for  the  appropriation  of  $15,000  per  month,  or         - 
such  less  sum  as  may  be  required,  became,  upon  making  the  contract, 
an  appropriation  of  $10,000,  the  less  sum  required,  as  determined  by  ^ 

the  contract  Imposing  a  limit,  the  law  referred  to  the  future  con- 
tract for  the  designation  of  the  precise  Bum.  The  amount  named  in  ^ 
the  law  was  certain,  because  capable  of  being  made  so  by  the  contract  ^ 
Such  a  form  of  appropriation,  that  is,  by  naming  a  limit  only,  and  a 
even  of  so  much  money  as  may  be  necessary  for  a  specified  purpose 
without  naming  any  limit,  is  not  unusual.  (Acts  1854,  31,  33,  36;  a 
Acts  1856,  135,  226,  81;  Acts  1859,  308,  313.)  And  iiiis  appropria- 
tion for  five  years  is  free  from  any  objection  on  account  of  the  ap-  iJ 
propriation  being  for  more  than  a  year,  for  there  is  no  constitutional  I  ( 
injunction  that  appropriations  shall  be  made  from  year  to  year,  nor  ( 
is  it  the  iuTariable  practice  of  the  Legislature  bo  to  make  them.  * 
(Acts  1856,  57;  Acts  1856,  135;  Acts  1858,  80.) 

In  die  absence  of  any  constitutional  restriction,  fbe  power  of  tiie 
Legialatore  is  unlimited.  No  Court  has  the  right  to  declare  an  act  of 
the  Legislature  void  upon  ctmsiderations  of  policy.  {People  ex  rel. 
Burgess  v.  Wilson,  25  Illinois,  392,  and  cases  cited;  People  v.  Saror 
toga  and  Bens.  B.  B.  Go.  15  Wend.  133;  People  v.  MorreU,  21  Id. 
576.)  It  It  true  that  one  Legislature  cannot  take  away  from  a  suc- 
ceeding Legislature  any  of  its  power  or  capacity  to  act,  but  by  its  own 
action  it  may  withdraw  from  legislative  control  a  particular  subject 
matter,  or  create  rights  in  reference  to  it  whidi  cannot  be  affected  by 
any  subsequent  Legislature. 

This  is  done  v^n  one  Legislature  disposes  of  property  of  the  State, 
or  makes  any  contract  binding  upon  the  State.  A  contract  binds  the 
Legislature  that  makes  it,  and  all  succeeding  ones,  because  it  imposes 
or  creates  an  obligation  which  both  the  Constitutions  of  the  United 
States  and  of  the  State  protect,  by  declaring  that  no  law  shall  be  passed 
impairing  it.  (Bloomer  v.  StoUey,  5  McLean,  161.)  As,  for  instance, 
if  a  State  borrow  money,  and  by  the  contract  provide  means  for  its  pay- 
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ment  and  the  payment  of  interest,  and  stipulate  as  to  the  time,  place 
and  mode  of  payment,  no  succeeding  Ijcgislature  can  reach  and  mis- 
apply the  fund  raised  in  accordance  with  the  contract.  A  law  attempt- 
ing it  would  be  unconstitutional  and  void,  and  the  otTicer  in  whose 
hands  the  fund  was  could  not  obey  it. 

The  proposition  that  a  law  which  makes  appropriations  for  a  num- 
ber of  years  in  advance  is  void,  is  untenable. 

The  case  of  Nichols  v.  The  Controller  (4  Stewart  and  Porter,  154) 
is  in  point. 

But  applying  the  admitted  principle  laid  down  in  5  McLean,  161, 
all  that  can  be  said  in  respect  to  such  an  appropriation  is  that  it  will 
not  bind  a  succeeding  Legislature,  and  that  a  succeeding  Legislature 
may  repeal  it;  and  that  must  be  taken  with  the  limitation,  as  clear  as 
the  principle  itself,  that  the  repeal  shall  not  impair  thp  obligation  of  a 
contract. 

Not  only  is  there  a  specific  appropriation,  but  the  time  of  payment 
is  fixed  by  the  contract  and  the  law.  The  statute  is  conclusive  on  the 
Controller,  and  as  completely  diverts  him  of  all  discretion  as  if  the 
account  had  been  allowed  by  an  examining  oflBcer.  He  has  nothing  to 
do  but  to  perform  the  ministerial  duty  of  drawing  his  warrants  at  the 
times  and  for  the  amounts  named  in  the  law  and  the  contract. 

As  to  the  objection  that  there  is  no  "  unexhausted  specific  appropria- 
tion *^  for  the  amount  of  the  warrants  demanded,  according  to  the  Act 
of  1854,  the  answer  is  —  Ist.  There  is  in  the  treasury  a  portion  of  the 
amount ;  2d.  The  Act  of  March  26,  1856,  gives  the  right  to  the  war- 
rants unconditionally  and  independent  of  the  fact  whether  there  is 
money  in  the  treasury  to  meet  them  or  not;  3d.  The  Act  of  1854  means 
only  that  the  Controller  shall  not  draw  a  warrant  when  he  has  already 
drawn  the  full  amount  of  the  appropriation.  Appropriation  is  the 
designation  of  a  sum  for  a  particular  purpose,  and  it  is  effectual  and 
complete,  whether  the  money  is  in  the  treasury  or  not.  It  is  a  lawful 
authority  for  the  Treasurer  to  pay  out  so  much  when  it  comes  to  his 
hands.  It  never  has  happened,  in  the  history  of  this  State,  that  there 
was  in  the  treasury,  at  the  time  of  appropriation,  all  the  money  appro- 
priated by  the  general  appropriation  act.  And  an  appropriation  is 
imexhausted  when  the  Controller  has  not  drawn  to  its  full  amount. 

The  Act  of  1854,  then,  has  no  bearing  on  the  case. 

The  Controller  has  no  discretion  in  this  matter.    The  statute  says  he 
shall,  on  demand,  issue  his  warrants  for  a  definite  sum,  at  a  fixed  time, 
Vol.  XVI.—  2 
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to  a  person  named.  Nor  is  he  to  pass  on  the  validity  of  the  contract, 
or  of  the  assignments.  On  their  face  the  assignments  passed  the  in- 
terest of  Estill  to  McCauley  and  Tevis. 

That  the  Court  can  issue  a  mandamus  to  the  Controller,  is  estab- 
lished by  the  cases  of  Kendall  v.  The  United  States,  (12  Peters,  524) 
and  Marling  v.  Madison,  (1  Cranch,  137). 

This  is  not  a  suit,  against  the  State.  {Nougiies  v.  Douglas,  7  Cal. 
65;  Oslome  v.  Banlc  of  the  United  States,  9  Wheat.  738.) 

It  is  true,  that  by  our  Constitution  our  Goveriimont  i?  divided  into 
three  departments,  legislative,  executive,  and  judicial;  and  that  no 
person  charged  with  the  exercise  of  powers  properly  belonging  to  one 
of  these  departments,  can  exercise  any  functions  appertaining  to 
either  of  the  others. 

These  three  departments  are,  and  must  be,  in  order  that  any  gov- 
ernment should  exist,  in  a  certain  sense,  independent  of  each  other. 
That  is,  each  should  be  at  liberty  to  exercise  its  owti  peculiar  powers, 
free  from  control  or  dictation  by  any  other  in  respect  to  the  mode  and 
manner  of  their  exercise.  When  either  has  a  discretion,  it  must  exer- 
cise it  at  its  own  will.  But  there  is  no  such  thing  as  absolute  inde- 
pendence of  the  different  departments. 

The  judiciary  is  bound  to  apply  the  law  which  the  Legislature  makes, 
and  the  executive  is  bound  to  enforce  that  law.  Both  the  judiciary  and 
the  executive  are  therefore  in  one  sense  dependent  upon  the  Logislature. 

But  in  the  right  application  of  law  to  particular  cases,  the  judiciary 
have  the  sole  and  exclusive  right  of  determination,  without  regard  to 
legislative  will,  or  any  expression  of  legislative  opinion,  and  in  the 
execution  of  the  law,  the  executive  must  be  governed  by  his  own  dis- 
cretion in  respect  to  the  time  and  manner  of  his  action,  both  depart- 
ments acting  under  their  responsibility  to  the  law  and  the  Constitution. 

IT.  Respondent  contends  that  even  though  it  be  conceded  that  the 
State  is  liable  to  appellants,  and  that  Courts  may  issue  a  mandamus  to 
the  Controller  in  a  proper  case,  there  is  no  legal  duty  on  the  Controller 
to  issue  these  warrants. 

1.  Tt  is  contended  that  under  the  Acts  of  April  16th,  1S56,  and 
April  21st,  1858,  the  Controller  is  prohibited  from  drawing  his  war- 
rants without  the  previous  approval  of  the  Board  of  Examiners. 

To  this  we  answer:  1.  That  these  acts  do  not  embrace  this  claim; 
2.  That  if  they  are  to  be  construed  to  embrace  it,  they  are  unconstitu- 
tional and  void,  so  far  as  this  claim  is  concerned. 
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The  Act  of  April  16th,  1856,  is  to  be  construed,  as  all  statutes  are  to 
be  construed,  to  operate  prospectively  only,  unless  the  contrary  inten- 
tion appears  affirmatively. 

So  far  from  any  such  intention  appearing,  the  act  (see  Acts  of  18r)G, 
100)  in  the  ninth  section  declares  that  "uhenever,  hereafter,  tl^e 
Controller  shall  by  law  be  directed  to  draw  his  warrant  upon  the 
Treasurer  of  the  State  for  any  purpose  whatsoever,  said  direction  shall 
be  construed  to  be  subject  to  the  provisions  of  this  act,  etc." 

This  is  equivalent  to  a  declaration  that  whenever,  heretofore,  the 
Controller  shall  have  been  directed  to  draw  his  warrant,  such  direc- 
tion shall  be  construed  not  to  be  subject  to  the  provisions  of  this  act. 

The  present  case  seems  to  be  carefully  excluded  from  the  operation 
of  the  act  The  direction  to  the  Controller  to  draw  his  warrants  in 
favor  of  the  lessee,  was  given  by  the  prior  law  of  March  21st,  1856. 

The  Act  of  April  21st,  1858,  sec.  5,  (Acts  of  1858,  212)  is  in  the 
very  same  words  as  the  Act  of  April  16th,  1856. 

But  if  these  acts  do  prohibit  the  ControUei:  from  drawing  his  war- 
rants in  favor  of  the  lessee,  unless  the  claim  shall  have  been  first  sub- 
mitted to,  and  approved  by  the  Board  of  Examiners,  they  are  void; 
because,  if  effect  be  given  to  them,  they  impair  the  obligation  of  the 
contract  between  the  State  and  the  lessee  and  his  assigns. 

The  Act  of  March  21st,  1856,  specifies  the  terms  of  the  contem- 
plated contract  to  be  entered  into  between  the  State  and  the  lessee. 
•"W'hen  the  contract  was  made  on  the  twent3^-Bixth  of  March,  1856, 
under  the  authority  of  that  law,  the  law  entered  into  and  became  a  part 
of  the  contract.  The  contract  not  only  refers  to  the  law,  but  pro- 
iesses  to  express  its  exact  terms,  and  in  respect  to  the  obligation  of  tlie 
State  to  make  payment  to  the  lessee,  provides  that  the  payment  shall 
be  made  in  the  very  manner  specified  in  the  seventh  section  of  the  act. 

That  section  gives  to  the  lessee,  the  absolute,  unconditional  right  to 
demand  and  receive  from  tibe  Controller,  upon  the  expiration  of  each 
month,  warrants  for  the  simi  named  in  the  contract. 

The  acts  creating  the  Board  of  Examiners,  if  applicable  to  this 
claim,  would  interpolate  a  new  term  in  the  contract,  would  take  away 
the  absolute  right  to  the  immediate  receipt  of  the  warrants,  given  by 
the  law  and  the  contract,  and  substitute  a  conditional  right,  to  be 
enjoyed  only  at  the  will  and  discretion  of  a  tribunal  established  by 
the  State  herself,  and  at  such  time  as  it  might  please  that  tribunal. 

If  this  act  affect  the  remedy  merely,  which  we  deny,  it  is  still  un- 
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constitutional.  (Green  v.  Biddle,  8  Wheat.  1;  Bronson  v.  Kinne,  1 
How.  311;  McCracJcen  v.  Hayward,  2  Id.  608;  Robinson  v.  Magee,  9 
Cal.  81;  People  v.  Bond,  11  Id.  571.) 

2.  It  is  insisted  on  behalf  of  the  respondent,  that  he  cannot,  in  any 
event,  be  compelled  to  draw  his  warrants  according  to  the  directions 
of  the  Act  of  March  21st,  1856,  because  that  act  has  been  repealed  by 
the  Act  of  April  19th,  1859,  374. 

If  it  be  Ixjyond  the  power  of  the  Legislature  to  impair  the  obligation 
of  the  contract  between  the  State  and  the  lessee,  as  by  inserting  in  it 
a  new  condition,  it  is  beyond  its  power  to  destroy  that  obligation 
altogether  by  a  positive  enactment  tiiat  the  State  should  be  no  longer 
bound  by  the  contract. 

The  contract  reserves  to  the  State  no  right  to  terminate  it  at  pleas- 
ure, nor  to  alter  its  conditions.      It  is  absolute  for  the  term  of  five  years. 

Any  repeal  of  the  Act  of  March  21st,  1856,  is  ineffectual,  for  the 
appellants  do  not  claim  under  that  act,  but  under  the  contract  made 
ir.  pursuance  of  it. 

If  the  contract  had  been  made  upon  the  general  credit  of  the  State, 
she  could  pay  when  and  as  she  pleased.  So  if  the  times  of  payment 
-only  had  been  fixed,  and  the  amounts,  but  no  mode  of  payment  ascer- 
tained and  no  fund  provided,  it  would  be  in  the  power  of  the  Legisla- 
ture to  declare  by  whom,  and  in  what  manner,  and  out  of  what  fund 
the  money  should  be  paid;  and  until  legislation  on  the  subject,  the 
lessee  would  have  no  perfect  right  to  payment.  In  such  a  case,  the 
Legislature- might  appropriate  or  not,  as  it  pleased,  and  might  revoke 
an  appropriation  already  made,  because  such  was  the  contract.  There 
would  have  entered  into  it,  as  one  of  its  elements,  as  an  implied  con- 
dition, that  in  respect  to  the  claim  of  the  lessee,  the  Legislature  should 
provide,  at  a  future  time,  a  mode  and  means  of  payment.  The  obliga- 
tion of  the  State  would  have  been,  and  it  would  be  considered  as  so  ex- 
pressed by  the  language  of  the  contract,  to  pay  the  stipulated  smn 
iich  officer  as  might  afterwards  be  named,  and 
n  as  should  be  afterwards  made  by  the  Legis- 

on  for  payment  generally,  in  a  mode  and  out 
i  by  the  Legislature,  when,  and  as  it  pleased, 
lifies  the  mode  and  designates  the  fund.  It 
;sce.  It  loaves  nothing  to  future  legislation, 
J  a  perfect  and  absolute  ridit.  of  payment,  by 
revocable  under  the  Constitution. 
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If  the  Legislature  can  do  this,  what  guaranty  is  there  for  the  rights- 
of  those  creditors  who  hold  the  bonds  of  the  State,  issued  under  the 
several  funding  acts  ?  Those  acts  provide  a  fund  for  the  payment  of 
accruing  interest,  and  the  ultimate  payment  of  the  principal  of  the 
bonds,  by  appippriating  certain  revenue  and  directing  its  application 
to  those  purposes,  and  the  Legislature  cannot  revoke  those  appropria- 
tions and  prohibit  the  Treasurer  from  paying  the  interest  of  the  bonds, 
because,  by  the  contract,  the  fund  is  beyond  the  reach  of  the  Legisla- 
ture ;  because  to  attempt  any  other  application  of  it  than  that  promised 
by  the  law,  or  to  create  an  impediment  in  the  way  of  its  application 
as  promised,  would  be  to  impair  the  obligation  of  the  contract  with 
the  public  creditors. 

Yet  the  bond  holders  occupy  the  same  position  as  the  appellants^ 
and  have  no  higher  or  more  perfect  right.  Both  have  contracted  with 
the  State  upon  the  faith  of  *a  pledge  of  the  State  to  make  payments 
on  given  days,  in  a  specified  manner,  and  out  of  a  fund  provided  for 
the  purpose. 

The  contract  between  the  State  and  the  lessee  only  gives  to  the 
latter  the  right  to  have  his  warrants  paid  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  to  be  paid  in  a  certain  way;  and 
that  right  could  not  be  affected  by  any  subsequent  legislation.  But 
there  is  nothing  in  the  contract  in  the  shape  of  a  guaranty  by  the 
State,  that  there  shall,  of  such  money,  be  enough  in  the  treasury  to 
pay  him.  The  contract  leaves  to  the  Legislature  all  the  power  it  ever 
possessed  over  the  subject  of  taxation.  It  could,  without  any  violation 
of  the  contract,  cease  to  impose  taxes,  and  leave  nothing  in  the 
treasury  wherewith  to  pay  the  lessee.  And  there  is  nothing  in  the 
contract  to  restrict  the  power  of  appropriation. 

But  if,  out  of  the  revenue  raised  under  laws  passed  by  the  Legisla- 
ture in  the  exercise  of  its  functions,  there  remains  in  the  treasury,  as 
there  is  sho^voi  to  be,  a  sum  of  money  not  otherwise  appropriated,  the 
appellants  claim  it,  and  deny  the  power  of  the  Legislature  to  recall 
the  promise  made  by  the  Slate  that  they  should  have  it. 

The  power  claimed  for  the  Legislature  in  the  management  of  the 
financial  affairs  of  the  government  is  admitted,  with  this  limitation : 
that  it  is  not  estopped,  by  the  contract  of  the  State,  from  exercising 
the  power  in  a  particular  instance. 

As  an  instance  of  such  an  estoppel,  take  the  ease,  already  put,  of  the 
creditors  under  the  funding  acts.     The  Legislature  which  authorized 
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the  funding  of  the  public  debt,  withdrew  from  its  own  control,  and  that 
of  all  succeeding  Legislatures,  the  fund  pledged  to  the  public  creditors. 
In  so  doing,  it  did  not  derogate  from  its  own  power,  or  that  of  subse- 
quent Legislatures,  but  merely  placed  a  particular  subject  matter 
beyond  the  reach  of  that  power.  It  acted  in  regard  to  it  finally,  and  it 
could  be  the  subject  of  no  future  action* 

Thos.  H.  WUliamSj  Attorney  Oeneral,  for  Bespondent. 

I.  The  Controller  had  no  authority  to  draw  the  warrants  claimed, 
unless  the  money  to  pay  them  was  in  the  treasury,  and  consequently 
he  cannot  be  compelled  to  do  so.     (Wood^s  Dig.  94,  sees.  6  and  6.) 

n.  There  was  no  specific  appropriation  of  funds  in  the  treasury 
for  the  payment  of  the  warrants  sought,  and  consequently  the  Con- 
troller had  no  authority  to  draw  them.  (Wood^s  Dig.  94,  sees.  6  and 
6;  Redding  v.  Bell  4  Cal.  333;  Butler  v.  Bates,  7  Id.  137.) 

III.  The  claim  should  have  been  first  presented  to  the  Board  of 
Examiners  and  approved  by  them,  before  the  Controller  could  have 
been  required  to  draw  his  warrants  for  the  same.  (Statutes  1866, 
100;  Statutes  1858,  212.) 

Estill  made  his  contract  subject  to  all  laws  then  existing,  or  such  as 
might  thereafter  be  passed.  At  that  time  the  law  made  provision  for 
the  appointment  of  other  auditing  officers  than  the  Controller. 
(Wood's  Dig.  94,  sees.  5  and  6.)  And  the  Acts  of  1856  and  1858,  both 
in  terms  embrace  this  character  of  claims,  as  weU  as  all  others,  which 
acts,  if  retrospective,  merely  aflfect  the  remedy  and  are  therefore  con- 
stitutional. {Sturgiss  v.  Crowning  shields,  4  Wheat.  200;  Mason  v. 
EaUe,  12  Id.  378;  Builer  v.  Palmer,  1  Hill,  324.) 

The  constitutionality  of  the  Board  of  Examiners  was  aflSrmed  in 
Boss  v.  Whitman  (6  Cal.  361). 

IV.  Relator  claims  that  he  is  entitled  to  draw  ten  thousand  dollars 
per  month  from  the  State  treasury,  during  the  period  of  time  that  the 
State  was  in  possession  of  the  prison  and  bore  the  expenses  of  main- 
taining it.  This  is  inequitable  and  unconscionable,  and  as  this  is  in 
the  nature  of  an  equitable  proceeding,  such  claim  should  not  be  main- 
tained. No  greater  sum  should  be  allowed  in  this  proceeding  than 
could  be  recovered  in  an  action  at  law,  provided  the  State  had  author- 
ized suit  to  be  instituted.  In  such  suit  McCauley  could  only  have 
recovered  for  the  time  mentioned,  the  amount  of  actual  loss  sustained 
bv  him.  {Baldwin  v.  Bennett,  4  Cal.  392.  and  authorities  there  cited 
' —  ^^pellant's  counsel;  Cunningham  v.  Dorscij,  G  Id.  19.) 
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V.  Mandamua  is  not  the  proper  remedy.  The  writ  of  mandamus 
can  only  be  issued  to  an  inferior  tribunal,  corporation,  board  or  per- 
son, to  compel  the  performance  of  an  act  which  the  law  specially  en- 
joins upon  such  person,  tribunal,  etc.     (Wood's  Dig.  225,  sec.  467.) 

The  Controller  of  State  does  not  come  within  the  category  named. 
On  the  contrary,  he  belongs  to  a  coordinate  department  of  the  govern- 
ment, of  equal  power  and  dignity  to  the  judicial  department,  and  in 
the  discharge  of  the  duties  of  his  office,  he  is  as  independent  of  the 
judiciary  as  the  latter  is  of  the  executive  branch. 

It  is  admitted  to  be  difficult  to  cite  judicial  authority  upon  this 
branch  of  the  case ;  and  very  naturally  so,  for  the  point  involved  is  one 
of  power,  in  reference  to  which  a  constant  struggle  for  the  suprem- 
acy has  been  going  on  for  years.  The  judiciary  have  assumed  power 
in  all  cases  where  not  resisted  by  the  other  departments  of  the  govern- 
ment, and  it  is  not  to  be  expected  that  many  cases  can  be  found  in 
which  the  judges  themselves  have  acknowledged  or  admitted  proposi- 
tions against  their  exercise  of  power.  (But  see  1  Texas,  764;  2  Id. 
497;  4  Pike,  220.) 

VI.  According  to  judicial  authority,  mandamus  will  not  issue  to 
compel  the  performance  of  an  act  which  pertains  to  the  discharge  of 
the  ordinary  duties  of  an  executive  officer  —  such  duties  as  necessarily 
result  from  the  organization  of  the  office, —  but  only  when  the  act  is 
merely  ministerial,  created  by  act  of  the  Legislature  and  is  devolved 
upon  the  individual  and  not  the  officer.  It  is  never  used  to  compel  the 
payment  of  money  from  the  government  treasury,  nor  in  cases  involv- 
ing any  investigation,  examination  or  exercise  of  judgment  or  discre- 
tion. {Brashear  v.  Mason,  6  How.  U.  S.,  from  latter  part  of  page  100 
to  103;  Beesich  v.  Walker,  11  How.  289-290;  Decatur  v.  Paulding, 
14  Pet.  515,  16-18;  United  States  v.  Seaman,  17  How.  230,  231; 
United  States  v.  Chithne,  Id.  302,  303,  304;  3  Florida,  202.) 

VII.  The  State  cannot  be  sued  either  directly  or  indirectly  without 
its  consent,  and  she  is  the  only  party  in  interest  in  this  proceeding. 
(BeesicJc  v.  Walker,  cited  above.) 

VIII.  Admitting  that  the  Act  of  1856  was  originally  obligatory 
upon  the  Controller,  still  that  of  1859  (Statutes  1859,  374)  repealed 
it,  which  amounted  to  repudiation,  and  it  cannot  be  denied  that  the 
State  has  a  right  to  repudiate  any  demand  she  may  see  proper. 

IX.  The  Court  is  asked  to  review  its  opinion,  in  the  case  of  the 
State  V.  McCauley,  holding  the  contract  between  Estill  and  the  Com- 
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missioners  binding  upon  the  State,  upon  the  grounds  stated  in  the 
brief  of  appellant  therein  filed.     (See  15  Cal.  436.) 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J.  con- 
curring. 

This  is  an  application  for  a  mandamus  to  compel  the  respondent,  as 
Controller  of  the  State,  to  issue  his  warrants  to  the  relators,  upon  the 
Treasurer,  for  the  sum  of  $270,000,  alleged  to  be  due  to  them  on  the 
twenty-sixth  of  March,  1860,  upon  a  contract  made  in  the  name  and  on 
behalf  of  the  State  by  the  Board  of  State  Prison  Commissioners  with 
James  M.  Estill,  under  the  Act  of  March  21st,  1856.  That  act  required 
the  Commissioners  to  lease  the  State  prison  grounds  and  property,  witli 
the  labor  of  the  convicts,  for  a  period  of  five  years,  at  a  price  not  ex- 
ceeding $15,000  a  month,  and  to  provide  in  the  contract  with  the  lessee 
for  the  erection,  at  his  expense,  of  such  buildings  as  would  conduce  to 
the  convenient  and  safe  keeping  and  working  of  the  convicts,  and  to 
exact  from  him  a  bond  in  the  penal  sum  of  $200,000,  with  sufficient 
sureties,  conditioned  for  the  faithful  performance  of  the  contract. 

The  seventh  section  of  the  act  is  in  these  words:  "The  sum  of 
fifteen  thousand  dollars  per  month,  or  such  sum  per  month  less  than 
ihat  amount,  in  accordance  with  the  contract  to  be  made  by  said  Board 
of  Conmiissioners,  as  specified  in  sections  first  and  second  of  tliis  act, 
is  hereby  appropriated  out  of  any  money  in  the  treasury  not  otherwise 
appropriated;  and  the  Controller  of  State  is  hereby  authorized  and  re- 
quired to  draw  his  warrants  on  the  Treasurer  of  State  for  said  sum ; 
and  the  Treasurer  of  State  is  hereby  directed  to  pay  the  said  warrants, 
on  application  of  said  lessee  in  writing,  on  the  last  day  of  each  month.*' 

The  contract  was  entered  into  on  the  twenty-sixth  of  March,  1856, 
and  is  for  the  designated  period  of  five  years.  By  it  the  Slate  stipu- 
lates and  agrees,  upon  the  considerations  therein  specified,  to  pay  the 
lessee  at  the  end  of  each  month  during  the  continuance  of  the  term, 
the  simi  of  $10,000,  in  conformity  with  the  law  regulating  the  Board 
of  Commissioner.-^,  and  defining  their  powers  and  duties. 

Upon  the  execution  of  the  contract,  Estill  took  possession  of  the 
prison  grounds  and  property,  and  of  the  convicts  confined  in  the  prison, 
and  continued  in  such  possession  until  the  fourteenth  of  ^fay,  1857, 
when  he  assigned  and  transferred  to  McCauloy  all  his  interest,  rights 
and  privileges  under  the  contract  until  the  twenty-sixth  of  Fel)ruar}% 
1861,  with  tlie  exception  of  a  right  to  draw  one-half  of  the  monthly 
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sum  stipulated  to  be  paid  by  the  State,  the  lessee  reserving  that  right 
to  himself.  On  the  following  day,  ^IcCauley  received  possession  of 
the  premises,  and  proceeded  to  discharge  the  obligations  of  Estill 
under  the  contract.  Subsequently  the  remaining  interest  of  the  less(?e 
was  assigned  —  one-half  thereof  to  McCauley,  and  the  other  half  to 
Tevis,  who  are  the  relators  in  the  present  procet^ding.* 

From  the  date  of  the  contract  with  Estill  until  the  assignment  to 
McCauley,  the  State,  under  the  provisions  of  the  Act  of  ^March  21st, 
1856,  paid  to  the  lessee  the  monthly  instalments  stipulated,  and  aftor 
the  assignment,  until  the  twenty-sixth  of  December,  1857,  paid  the 
same  to  the  lessee  and  McCauley  jointly.  These  payments  were  irreg- 
ularly made,  and  a  part  of  the  time  in  depreciated  paper ;  but  no  ques- 
tion arises  in  the  present  proceeding  from  that  circumstance.  Since 
the  twenty-sixth  of  December,  1857,  no  payments  of  any  kind  have 
been  made,  but  on  the  contrary,  the  payments  have  been  expressly  re- 
fused. From  that  time  to  the  present,  with  the  exception  of  the  period 
during  which  he  was  illegally  and  forcibly  dispossessed  by  the  Gover- 
nor under  the  Act  of  the  twenty-sixth  of  February,  1858,  ^fcCauley  has 
been  in  the  possession  of  the  premises,  and  has  fulfilled  the  conditions 
of  the  contract  with  the  State.  On  the  twenty-sixth  of  March,  1860, 
there  was  due  to  the  relators,  according  to  the  terms  of  the  contract,  the 
sum  of  $270,000;  and  on  the  twentieth  of  April  they  demanded  of  the 
Controller  warrants  for  this  sum  upon  the  Treasurer  of  the  State.  At 
that  time  there  was  in  the  treasury,  and  in  the  general  fund,  of  money 
not  otherwise  appropriated,  and  subject  to  be  applied  to  the  payment  of 
the  warrants,  tie  sum  of  $230,000.  The  Controller  refused  to  draw 
hi?  warrants,  and  hence  this  application  to  the  Court  for  the  mandamus. 

In  the  case  brought  by  the  State  against  ^IcCauley  and  Tevis  for  the 
cancellation  of  the  contract  with  Estill,  we  had  occasion  to  consider  the 
validity  of  the  contract,  and  of  its  assignment,  and  the  le^nslation  had 
in  relation  to  the  same.  We  there  held  the  Act  of  ^lanh  21  ?t,  185G, 
constitutional,  and  the  contract  valid  and  binding  upon  the  State.  The 
same  objections  urged  in  that  case  have  been  repeated  in  this;  and  we. 


*  Note. —  In  the  opinion  In  the  case  of  the  State  v.  McCauley  (15  Cal.  4.11)  It  U 
■tated  that  aU  the  remaining  interest  of  the  lessee  was  assigned  to  Tevis.  It  so 
nppearod  from  the  pleadings  In  that  case,  from  which  the  statement  was  mado.  It 
was  a  mistake  of  the  pleader,  though  an  immaterial  one  so  far  as  any  question 
Involved  was  concerned. 
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have  been  earnestly  requested  to  reconsider  two,  at  least,  of  the 
positions  laid  down  in  our  opinion  —  those  which  relate  to  the  alleged 
want  of  authority  in  the  Commissioners  to  make  the  contract  in  ques- 
tion, and  to  the  alleged  forfeiture  of  the  lease  by  the  assignment.  We 
have  listened  with  patience  to  the  argument  of  the  Attorney-General 
on  them,  and  after  careful  examination,  we  find  nothing  new  advanced 
which  creates  a  doubt  of  the  entire  correctness  of  the  views  we  had 
expressed.  Indeed,  none  of  the  cases  relating  to  the  State  prison  and 
the  contract  with  the  lessee,  which  have  been  before  this  Court,  appear 
to  us  to  have  required  for  their  determination  anything  beyond  the 
application  of  well  settled  and  familiar  principles.  There  has  been 
nothing  novel  in  the  questions  they  presented,  and  the  only  interest 
they  have  elicited  has  arisen  from  the  nature  of  the  property  involved, 
and  the  character  of  the  parties  to  the  controversies. 

The  Commissioners  were  authorized  under  the  act  to  contract  with 
the  lessee,  at  a  price  not  exceeding  $15,000  a  month^  and  they  made 
the  contract  for  $10,000  a  month.  It  is  the  additional  stipulations, 
which  it  embodies,  for  the  release  of  certain  claims  against  the  State, 
and  the  assignable  form  of  the  lease,  which  constitute  the  grounds  of 
objection.  These  grounds  do  not  go  to  the  authority  of  the  Commis- 
sioners or  cvifect  the  validity  of  the  contract.  They  only  go  to  the 
policy  of  the  contract,  and  whatever  consideration  they  might  have 
been  entitled  to  receive,  had  they  been  taken  at  the  outset,  it  is  clear  it 
Ib  now  too  late  to  urge  them.  The  Legislature  at  the  time  interposed 
no  objections  of  the  kind.  It  may  well  have  thought  that,  as  the  addi- 
tional stipulations  imposed  no  additional  burdens,  the  release  of  the 
claims  secured  by  the  contract  was  an  advantage  which  it  preferred  to 
retain;  and  may  have  been  satisfied  with  the  security  of  the  bond 
against  any  public  inconvenience  from  a  possible  transfer  of  the  lonse. 
At  any  rate,  the  contract  was  acquiesced  in  and  affirmed;  the  lessee 
took  possession,  maintained  the  convicts  and  erected  valualjlc  im- 
provements upon  the  premises,  and  the  State,  until  the  twenty-sixth  of 
December,  1857,  paid  the  monthly  instalments  stipulated.  After  such 
acquiescence  and  part  performance,  objections  to  the  form  or  pro- 
visions of  the  contract  cannot  be  raised. 

We  do  not  admit  that  an  affirmation  of  a  contract  entered  into  by  the 
agents  of  the  State,  upon  a  subject  within  the  constitutional  control  of 
the  Legislature,  can  only  be  made  by  direct  legislative  action,  in  terms 
designating  such  contract.    On  the  contrary,  such  affirmation  may  be 
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justly  inferred  from  legislation  indirectly  referring  to  the  contract,  or 
proceeding  npon  its  assumed  validity.  Thus,  in  the  Act  of  April  7th, 
1856,  appropriating  moneys  to  defray  the  expenses  of  the  prison  up  to 
March  28th,  passed  after  a  copy  of  the  contract  with  Estill  had  been 
transmitted  to  the  Senate,  the  Legislature  recognized  the  existence, 
and  in  effect  the  validity  of  the  contract,  in  the  provision  that  no 
person  should  receive  any  pay  for  supplies  furnished  under  any  con- 
tract with  the  directors  of  the  prison,  until  he  surrendered  such  con- 
tract and  released  the  State  from  all  liability  for  such  supplies  "  fur- 
nished after  the  leasing  of  said  prison  by  the  Board  of  Commissioners 
under  an  act  passed  at  this  session  of  the  Legislature.'*  That  provi- 
sion was  manisfestly  adopted  upon  the  supposition  that  the  responsibil- 
ity for  supplies  furnished  subsequently  to  the  time  the  prison  was 
received  by  the  lessee,  had  devolved  upon  him,  and  that  the  contract 
for  the  leasing,  imposing  such  responsibility,  was  valid  and  binding. 
(See  Journals  of  the  Senate  of  1856,  page  658;  Laws  of  1856, 
chap.  72.) 

As  the  contract  was  binding  upon  the  State,  it  became  the  duty  of 
the  Controller,  under  the  law  which  entered  into  and  formed  a  part  of 
the  contract,  to  issue  warrants  for  the  monthly  instalments  specified, 
when  demanded,  unless  there  was  something  in  the  existing  or  subse- 
quent legislation  of  the  State,  which  qualified  the  right  of  the  lessee  or 
those  representing  him.  Such  existing  legislation  is  asserted  to  have 
been  had  by  the  Act  of  April  13th,  1854,  amendatory  of  the  act  con- 
cerning the  office  of  Controller,  which  provides  that  no  warrant  shall 
be  drawn  on  the  treasury  except  there  be  an  unexhausted  specific  appro- 
priation by  law  to  meet  the  same.  (Laws  of  1854,  chap.  21.)  Such 
subsequent  legislation  is  asserted  to  have  been  had  by  the  Act  of  April 
16th,  1856,  for  the  better  protection  of  the  State  treasury,  which  pro- 
vides that  in  all  cases,  except  for  the  salaries  of  officers,  the  claims  or 
demands  for  which  warrants  are  drawn  must  have  the  previous  ap- 
proval of  the  Board  of  Examiners;  and  by  the  Act  of  April  21st,  1858, 
creating  a  Board  of  Examiners  and  defining  their  powers  and  duties, 
which  in  substance  reenacts  the  same  provision;  and  by  the  Act  of 
April  19th,  1859,  to  condemn  and  appropriate  to  the  use  of  the  State 
the  interest  of  certain  parties  in  the  State  prison  grounds,  which 
repeals  the  act  of  March  21st,  1856,  making  the  appropriation.  (Laws 
of  1856,  chap.  85;  Laws  of  1858,  chap.  257;  Laws  of  1859,  chap. 
330.) 

The  grounds,  then,  upon  which  the  respondent  denies  the  right  of 
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the  relators  to  the  warrants  they  demand,  are  these :  1.  That  there  was 
no  unexhausted  specific  appropriation  by  law  to  meet  the  same; 
2.  That  the  claims  of  the  relators  had  not  received  the  previous  ap- 
proval of  the  Board  of  Examiners;  and  3.  That  the  law  under  which 
the  contract  was  made,  and  which  specifically  directs  him  to  issue  the 
warrants,  has  been  repealed. 

1.  The  seventh  section  of  the  Act  of  March  21st,  1856,  appropriates 
the  sum  of  $15,000,  or  such  sum  per  month,  less  than  that  amount  as 
may  be  provided  by  the  contract  to  be  entered  into  by  the  Commission- 
ers for  the  sendees  to  be  rendered  by  the  lessee.    It  makes  the  appro- 
priation, not  at  once  for  the  whole  amount  stipulated  for  the  five 
years,  but  for  the  services  as  they  are  rendered,  acting  in  fact  only 
from  month  to  month.     To  an  appropriation  within  the  meaning  of 
the  Constitution,  nothing  more  is  requisite  than  a  designation  of  the 
amount,  and  the  fund  out  of  which  it  shall  be  paid.    It  is  not  essential 
to  its  validity  that  funds  to  meet  the  same  should  be  at  the  time  in  the 
treasury.    As  a  matter  of  fact,  there  have  seldom  been  in  the  treasury 
the  necessary  funds  to  meet  the  several  amounts  appropriated  under 
the  general  appropriation  acts  of  each  year.      The  appropriation  is 
made  in  anticipation  of  the  receipt  of  the  yearly  revenues.    It  consti- 
tutes, indeed,  the  authority  of  the  Controller  to  draw  his  warrants, 
and  of  the  Treasurer,  when  in  funds,  to  pay  the  same,  and  that  is  all. 
When  the  Constitution,  therefore,  says  that  "  no  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  appropriations  made  by  law,'' 
it  only  means  that  no  money  shall  be  drawn  except  in  pursuance  of 
law.     And  when  the  Act  of  April  13th,  1854,  provides  that  no  war- 
rants shall  be  drawn,  except  there  be  "  an  unexhausted  specific  appro- 
priation "  to  meet  the  same,  it  means  only  that  the  Controller  shall  not 
draw  a  warrant  for  a  specific  object  when  he  has  already  drawn  for  the 
full  amount  of  the  appropriation  made  for  that  object.      There  is, 
)thing  in  that  act  which  in  any  respect  qualifies  the  right 
or  those  representing  him, to  the  warrants  for  the  monthly 
as  tliey  respectively  become  due  under  the  contract, 
it  of  April  16th,  1856,  requiring  that  demands  against  the 
b  for  the  salaries  of  officers,  must  receive  the  approval  of 
'  Examiners  before  warrants  can  be  issued  for  them  by  the 
n  its  terms  covers  the  claim  of  the  relators.  The  ninth  sec- 
judgment,  is  not  a  restriction  of  the  provisions  of  the  act 
equently  arising,  but  an  extension  of  its  provisions  to  such 
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cases^  rendering  future  directions  upon  the  Controller  subject  to  them.* 
The  Act  of  April  2l8t,  1858,  in  like  manner  embraces  in  its  general 
terms  the  claim  of  the  relators. f  Neither  of  the  acts,  however,  can 
subject  that  claim  to  its  provisions,  notwithstanding  the  claim  is  within 
the  comprehensive  language  of  both.  The  contract  contains  no  con- 
dition that  the  claim  shall  be  subject  to  the  approval  of  any  Board,  nor 
does  the  Act  of  ^farch  21st,  1856,  to  which  the  contract  refers,  and 
upon  which  it  rests.  In  respect  to  the  payments  to  ho  made  by  the 
State,  the  contract  purports  to  express  the  exact  terms  of  the  act.  It 
contains  the  covenant  of  the  State  to  pay  the  Ic.-soe  at  the  end  of  each 
month,  during  the  continuance  of  the  term,  the  sum  of  $10,000  —  the 
same  ''to  be  paid  in  conformity  with  the  law  creating  the  said  Board  of 
Commissioners,  and  defining  their  powers  and  duties."  That  law  makes 
the  appropriations  for  the  monthly  instalments  as  they  respectively  be- 
come due,  requires  the  Controller  to  draw  his  warrants  for  the  same, 
and  directs  the  Treasurer  to  pay  them  on  application  at  the  end  of  each 
month.  The  absolute  right  to  the  warrants  thus  secured  cannot  be 
changed  by  any  subsequent  legislative  enactment  into  a  right,  depend- 
ent for  its  enjoyment  upon  the  will  and  discretion  of  any  Board  estab- 
lished by  the  State.  The  Legislature  might  as  well  make  the  issuance 
of  the  warrants  depend  upon  the  approval  of  any  or  every  ofl&cer  of  the 
St-ate  —  of  the  Sheriff  of  Klamath,  or  the  Judge  of  Nevada,  or  the 
Mayor  of  Los  Angeles,  or  even  upon  a  popular  election.  The  imposi- 
tion of  any  conditions  not  provided  by  the  terms  of  the  original  contract. 


*  The  ninth  section  Is  as  foHows : — "And  whenever,  hereafter,  the  ControUer 
shaU  by  law  be  directed  to  draw  his  warrant  npon  the  Treasurer  of  the  State  for 
any  purpose  whatsoever,  said  direction  shall  be  construed  to  be  subject  to  the  pro- 
visions of  this  act,  unless  said  direction  be  accompanied  by  a  special  provision, 
exempting  It  from  the  operation  of  this  act  All  acts  and  parts  of  acts  contrary 
to  this  act,  are  hereby  repealed/* 

t  The  fifth  section  of  this  act  is  as  follows : — "  The  Controller  shall  be  authorized 
to  draw  his  warrants  on  the  Treasurer  for  the  salaries  of  officers,  when  appropria- 
tions are  or  shall  have  been  made  therefor  by  law ;  but  in  all  other  cases,  previous 
to  drawing  his  warrants,  in  liquidation  of  any  claim  or  demand  whatever,  the  said 
claim  or  demand  must  have  endorsed  thereon  the  previous  approval  of  the  Board 
of  Bzamlners  and  whenever,  hereafter,  the  Controller  shall,  by  law,  be  directed 
to  draw  his  warrant  upon  the  Treasurer  of  State,  for  any  purpose  whatever, 
said  direction  shall  be  cpnstrued  to  be  subject  to  the  provisions  of  this  act,  unless 
said  direction  be  accompanied  by  a  special  provision  exempting  It  from  the  opera- 
Ctoas  of  this  aet" 
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is  not  within  the  constitutional  power  of  the  Legislature.  Any  law 
attempting  to  make  such  imposition  is  invalid,  as  impairing  the  obliga- 
tion of  the  contract.  *'  The  objection  to  a  law/'  observes  Mr.  Justice 
Washington,  of  the  Supreme  Court  of  the  United  States,  in  Oreen  v. 
Biddle  (8  Wheat.  84)  ''on  the  ground  of  its  impairing  the  obligation  of 
a  contract,  can  never  depend  upon  the  extent  of  the  change  which  the 
law  effects  in  it.  Any  deviation  from  its  terms  by  postponing  or  accel- 
erating the  period  of  performance  which  it  prescribes,  imposing  condi- 
tions not  expressed  in  the  contract,  or  dispensing  with  the  performance 
of  those  which  are  however  minute  or  apparently  immaterial  in  their 
effect  upon  the  contract  of  the  parties,  impairs  its  obligations." 

That  the  acts  requiring  the  previous  approval  of  the  claim  of  the 
lessee  by  the  Board  of  Examiners,  render  the  contract  less  beneficial  to 
him,  is  manifest.  They  place  his  rights  in  the  power  of  a  body  whose 
action  he  cannot  control,  and  whose  discretion  is  unlimited.  Apply  the 
case  to  the  contract  of  individuals :  A  agrees,  for  services  to  be  ren- 
dered, to  give  his  note  to  B.  When  the  services  are  rendered,  B  applies 
for  the  note,  and  is  met  by  a  refusal  unless  he  previously  obtains  the 
approval  of  some  third  party  designated  by  A  himself.  Would  such  a 
refusal  be  listened  to  for  a  moment?  Would  a  law  changing  the  abso- 
lute engagement  into  one  conditioned  upon  the  assent  of  such  third 
party,  be  upheld  in  any  Court  of  the  United  States  ?  Clearly  not.  And 
the  same  constitutional  inhibition  which  protects  contracts  between  in- 
dividuals from  being  impaired  by  the  Legislature,  extends  to  contracts 
between  individuals  and  the  State.  The  principles  laid  down  in 
Fletcher  v.  PecJc  (6  Cranch,  87)  says  Mr.  Justice  Washington  in  the 
opinion  in  Green  v.  Biddle,  from  which  we  have  already  cited,  ''are  that 
the  Constitution  of  the  United  States  embraces  all  contracts,  executed 
or  executory,  whether  between  individuals  or  between  a  State  and  indi- 
viduals, and  that  a  State  has  no  more  power  to  impair  an  obligation  into 
which  she  herself  has  entered  than  she  can  the  contracts  of  individuals." 

**It  is  immaterial  observes  Mr.  Smith,  in  his  commentaries  on 
statute  and  imconstitutional  law,  "whether  the  contract  be  one  be- 
tween a  State  and  an  individual,  or  between  individuals  only;  the 
contracting  parties,  whoever  they  may  be,  stand  in  this  respect  upon 
the  same  ground.  The  obligations  imposed  and  the  rights  acquired  by 
virtue  of  'the  contract,  cannot  be  impaired  by  a  Ijecrislative  act.'* 
(Coms.  sec.  252;  Providence  Bank  v.  Billings  et  al.  4  Pet.  514;  DarU 
mouth  College  v.  Woodward,  4  Wheat.  518 ;  Oreen  v.  Biddle,  8  Id.  1.) 
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But  it  is  said  that  the  requirement  of  the  statutes  as  to  the  previous 
approval  of  the  Board  of  Examiners,  merely  affects  the  remedy.  This 
is  not  so.  On  the  contrary,  the  requirement  operates  directly  upon  the 
contract  itself,  interpolating  a  new  term  and  changing  the  absolute 
right  of  the  lessee  to  the  warrants  into  a  conditional  and  dependent 
one.  But  admitting  that  the  requirement  relates  only  to  the  remedy 
—  that  remedy  is  so  changed  by  it  as  to  materially  impair  the  right; 
and  legislation  producing  this  result,  is  as  much  within  the  inhibition 
of  the  Constitution  as  if  it  directly  assailed  the  right.  In  Oreen  y. 
Biddle,  already  referred  to,  the  Supreme  Court  of  the  United  States, 
in  speaking  of  the  occupying  claimant  laws  of  Kentucky,  said :  **  If 
those  acts  so  change  the  nature  and  extent  of  existing  remedies,  as 
materially  to  impair  the  rights  and  interest  of  the  owner,  they  are 
just  as  much  a  violation  of  the  compact  as  if  they  directly  overturned 
his  rights  and  interests.'^ 

In  Bronson  v.  Kinzie  (1  How.  311)  the  same  Court  cites  with  ap- 
probation the  opinion  in  Green  v.  Biddle,  and  adds:  '*It  is  difficult, 
perhaps,  to  draw  a  line  that  would  be  applicable  in  all  cases  between 
legitimate  alterations  of  the  remedy,  and  provisions  which,  in  the 
form  of  remedy,  impair  the  right.  But  it  is  manifest  that  the  obliga- 
tion of  the  contract,  and  the  rights  of  a  party  under  it,  may,  in  effect, 
be  destroyed  by  denying  a  remedy  altogether;  or  may  be  seriously  im- 
paired by  burdening  the  proceedings  with  new  conditions  and  restric- 
tions, so  as  to  make  the  remedy  hardly  worth  pursuing.  And  no  one, 
we  presume,  would  say  that  there  is  any  substantial  difference  between 
a  retrospective  law  declaring  a  particular  contract,  or  class  of  con- 
tracts, to  be  abrogated  and  void,  and  one  which  took  away  aU  remedy 
to  enforce  them,  or  encumbered  it  with  conditions  that  rendered  it 
useless  or  impracticable  to  pursue  it.'* 

In  McCracken  v.  Hay  ward  (2  How.  608)  the  same  Court  held  the 
law  of  Illinois,  providing  that  a  sale  should  not  be  made  of  property 
levied  on  under  execution,  unless  it  would  bring  two-thirds  of  its  val- 
uation, according  to  the  opinion  of  three  householders,  to  be  within 
the  constitutional  prohibition  and  void.  "  The  obligation  of  a  con- 
tract,'*  said  the  Court,  "  consists  in  its  binding  force  on  the  party  who 
makes  it.  This  depends  on  the  laws  in  existence  when  it  is  made; 
these  are  necessarily  referred  to  in  all  contracts,  and  forming  a  part  of 
them  as  the  measure  of  the  obligation  to  perform  them  by  the  one 
party  and  the  right  acquired  by  the  other.  There  can  be  no  other 
standard  by  which  to  ascorlain  the  extent  of  either  than  that  which 
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the  terms  of  the  contract  indicate,  according  to  their  settled  legal 
meaning;  when  it  becomes  consummated,  the  law  defines  the  duty  and 
the  right,  compels  one  party  to  perform  the  thing  contracted  for,  and 
gives  the  other  a  right  to  enforce  the  performance  by  the  remedies 
then  in  force.  If  any  subsequent  law  aflEect  to  diminish  the  duty  or 
to  impair  the  right,  it  necessarily  bears  on  the  obligation  of  the  con- 
tract in  favor  of  one  party  to  the  injury  of  the  other;  hence,  any  law 
which  in  its  operation  amounts  to  a  denial  or  obstruction  of  the  rights 
accruing  by  a  contract,  though  professing  to  act  only  on  the  remedy, 
is  directly  obnoxious  to  the  prohibition  of  the  Constitution/* 

If  we  apply  now  the  principle  thus  enunciated  by  the  highest  tribu- 
nal of  the  Union  —  and  it  is  to  be  observed  that  the  inhibition  of  the 
Federal  Constitution  is  incorporated,  with  reference  to  the  Legislature 
of  this  State,  into  our  own  —  all  doubt  as  to  the  invalidity  of  the  Acts 
of  April  16th,  1856,  and  of  April  21st,  1868,  so  far  as  the  claim  of 
the  relators  is  concerned,  must  disappear.  The  contract,  and  the  law 
under  which  it  was  made,  impose  a  mere  ministerial  duty  upon  the 
Controller,  which,  as  we  shall  hereafter  show,  was  capable  of  enforce- 
ment. The  acts  in  relation  to  the  Board  of  Examiners,  requiring  its 
previous  approval,  changed  that  duty  and  made  it  dependent  and 
conditionaL  That  Board  has  a  discretion  to  allow  or  refuse  a  claim 
before  it.  It  may  be  compelled  to  act  upon  any  specific  claim,  but  its 
discretion  as  to  allowance  or  rejection  is  unlimited.  The  effect  then 
of  the  acts  in  question  is  to  take  from  the  lessee,  or  those  represonting 
him,  all  power  to  enforce  his  or  their  rights  upon  the  Controller  until 
an  intermediate  body  has  expressed  its  approbation.  As  to  that  claim, 
arising  under  contract  with  the  State,  those  acts  can  have  no  opera- 
tion.    As  to  that  claim,  those  acts  are  unconstitutional  and  void. 

A  decision  upon  a  somewhat  analogous  question  was  made  by  this 
Court  in  Robinson  et  al.  v.  Magee  (9  Cal.  81).  In  that  case  the  question 
was  as  to  the  validity  of  the  act  of  the  Legislature  requiring  the  holders 
of  certain  orders  or  warrants  drawn  upon  the  Treasurer  of  Calaveras 
county  to  present  them  to  the  Auditor  of  that  county  for  registry  before 
the  first  of  July,  1855,  or  be  barred  from  enforcing  their  payment.  "As 
the  law  enters  into  the  contract,  and  forms  part  of  it,'*  said  Mr.  Justice 
Burnett,  "  the  obligation  of  such  contract  must  depend  upon  the  law 
existing  at  the  time  the  contract  was  made.  The  contract  being,  then, 
complete  and  operative,  the  Legislature  cannot  by  a  subsequent  act 
impair  its  obligation  by  requiring  the  performance  of  other  conditions 
not  required  by  the.  law  of  the  contract  itself.     The  rights  as  well  as 
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the  intentions  of  the  parties  are  fixed  and  ascertained  by  the  existing 
law.  Therefore  to  require  the  performance  of  other  conditions,  to 
make  the  contract  operative,  is  to  impair  its  obligation.  The  power 
to  impose  conditions  after  the  contract  is  once  complete  and  perfect,  is 
nothing  but  the  power  to  impair  its  obligation,  and  this  the  Ccm- 
stitution  has  prohibited.'* 

8.  The  Act  of  April  19th,  1859,  providing  for  the  condemnation  and 
appropriation  to  the  use  of  the  State  of  the  interest  of  certain  parties 
in  the  State  prison  grounds,  repealed  the  Act  of  March  Slst,  1856 ;  but 
such  repeal  did  not  affect  the  contract  made  under  the  repealed  act. 
The  contract  was  a  thing  consummated  —  and  after  its  execution  did 
not  depend  for  its  further  existence  upon  the  continuation  of  the  act 
which  originally  gave  it  life.  The  contract  remained,  after  the  extinc- 
tion by  repeal  of  its  parent  act,  possessed  of  the  same  operative  and 
binding  force  as  previously.  The  rights  of  the  parties  and  their  re- 
spective obligations  became  fixed  by  that  instrument  beyond  the  reach 
of  legislative  power.  They  required  for  their  enforcement  no  further 
l^islation  or  reference  to  the  act  under  which  they  were  created,  and 
were  vested  interests.  The  premises  constituting  the  prison  and  prison 
grounds  had  been  leased  for  five  years,  and  the  leasehold  interest  was 
beyond  the  power  of  revocation.  It  was  vested  for  that  period,  and  the 
right  to  the  $10,000  a  month  was  equally  so.  Upon  neither  the  right  to 
the  interest  in  the  property  or  to  the  money  could  subsequent  legisla- 
tion operate.  The  Constitution  tolerates  no  such  absurdity  as  the  total 
destruction  of  a  contract,  whilst  it  inhibits  attempts  to  impair  its  eflBcacy. 

If  the  proposition  that  a  repeal  of  the  Act  of  March  2l8t,  1856,  dis- 
charged the  appropriation  and  rendered  the  contract  no  longer  obliga- 
toiy  could  be  sustained  —  it  is  not  perceived  why  repudiation  of  bonds 
issued  under  the  various  funding  acts  of  the  State  may  not,  on  the  same 
grounds,  be  defended.  The  indebtedness  of  several  cities  and  counties 
of  the  State  has  been  funded,  and  bonds  have  been  issued  therefor  under 
different  statutes,  which  provided  at  the  same  time  the  means  for  meet- 
ing the  yearly  interest  thereon,  and  for  their  ultimate  payment.  It 
would  be  a  strange  doctrine  that  a  repeal  of  any  such  funding  acts  would 
impair  the  right  of  the  bond  holders,  either  to  their  interest  orprincipal. 
The  learned  Attorney  General  would  never  advance  a  doctrine  so  repug- 
nant to  all  just  notions  of  the  obligations  of  good  faith,  and  the  guaran- 
ties furnished  by  the  Constitution.  And  if  the  State  were  indebted 
within  the  constitutional  limit  —  excluding  the  amount  rendered  valid 
Vol.  XVI.—  8 
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by  the  vote  of  the  people — and  should  see  fit  in  like  manner  to  fund  the 
indebtedness,  he  would  not  contend,  we  are  confident,  that  subsequent 
legislation  could  impair,  much  less  destroy,  the  rights  of  the  parties 
taking  her  bonds.  And  yet  her  faith  would  be  no  more  pledged  for  their 
payment,  than  it  is  to  discharge  the  obligations  of  the  contract  in  rela- 
tion to  the  State  prison.  The  contract  with  the  bond  holders  and  the 
contract  with  the  lessee  would  stand  upon  the  same  footing.  The  repudia- 
tion of  one  would  not  be  more  odious  than  would  be  the  repudiation  of 
the  other.  If  she  can  do  one,  she  can  the  other.  If  she  can  repudiate 
one,  she  can  repudiate  both.  The  truth  is,  she  can  do  neither.  The  appro- 
priation once  made — the  funds  to  meet  it  having  been  provided  and  re- 
ceived into  the  treasury — the  Legislature  cannot,  by  revoking  the  appro- 
priation, prohibit  the  Treasurer  from  making  the  payments  designated. 
We  admit  that  the  Legislature  possesses  the  entire  control  and  man- 
agement of  the  financial  affairs  of  the  State;  that  it  can  levy  such  taxes 
as  it  may  deem  expedient,  subject  only  to  the  constitutional  require- 
ments of  equality  and  imiformity,  and  devote  the  proceeds  of  the  taxa- 
tion to  such  specific  objects  as  it  may  think  proper.  But  we  deny  that 
after  having  made  an  appropriation  in  view  of  a  contemplated  contract 
to  be  based  thereon,  and  such  contract  is  made,  and  funds  to  meet  the 
appropriation  are  received  into  the  treasury,  it  can  deprive  the  party 
with  whom  the  contract  is  entered  into  of  such  funds  by  repealing  the 
appropriation.  In  other  words,  the  control  of  the  Legislature  over  par- 
ticular funds,  when  received,  may  be  subject  to  the  obligations  of  a 
contract  made  with  reference  to  them.  By  such  contract,  the  Legislature 
does  not  derogate  from  its  own  power  or  that  of  any  subsequent  Legis- 
lature. It  only  acts  finally  upon  a  particular  subject,  which  is  thus 
placed  beyond  the  reach  of  future  action.  It  is  true,  the  Legislature 
may  not  direct  any  taxation,  may  repeal  all  laws  relating  to  the  collec- 
tion of  the  revenue,  and  thus  prevent  the  receipt  of  any  funds  upon 
which  the  appropriation  can  operate ;  but  this  possibility  does  not  affect 
the  right  of  the  parties  when  such  funds  are  actually  received.  As  is 
well  observed  by  Mr.  Justice  Baldwin,  in  the  case  of  People  v.  Bond, 
to  which  we  shall  hereafter  refer,  **  a  man  pledging  the  fruits  of  his 
labor  to  pay  his  debts,  may  not  be  compelled  by  his  creditor  to  work, 
but  if  he  does  work  and  earns  the  money,  we  suppose  it  could  scarcely 
be  held  that  he  may  dispose  of  the  money  as  he  chooses.'^  Nor  is  there 
anything  in  the  cases  of  McDonald  v.  Oriswold  (4  Cal.  352)  and  McDon- 
ald T.  Maddux,  (11  Cal.  187)  cited  by  respondent,  which  in  any  respect 
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trenches  upon  these  views.  The  first  case  only  decides  that  the  fund 
raised  by  taxation  in  Sacramento  county,  from  the  levy  for  county 
purposes,  directed  by  the  Court  of  Sessions  under  the  Revenue  Act  of 
1853,  was  to  be  considered  as  appropriated  to  the  payment  of  the  cur- 
rent expenses  of  the  year,  and  was  not  to  be  applied  to  the  payment  of 
the  previous  indebtedness  of  the  county.  The  second  case  was  an 
application  for  a  mandamus  to  compel  the  Treasurer  of  Sacramento 
county  to  pay  certain  warrants  issued  in  1853.  The  warrants  were 
presented  to  the  Treasurer  during  that  year,  and  the  payment  refused 
for  want  of  funds,  and  they  were  then  registered.  During  the  year,  a 
large  sum  of  money  was  received,  properly  applicable  to  the  payment 
of  these  warrants,  and  sufficient  to  pay  them  in  the  order  of  their  reg- 
istry. The  Treasurer,  however,  refused  to  pay  them,  and  on  the  settle- 
ment of  his  official  business,  after  going  out  of  office,  delivered  to  his 
successor,  in  lieu  of  the  money,  certain  funded  bonds  of  the  county* 
By  the  Act  of  1854,  to  fund  the  floatiilg  debt  of  the  county,  it  was 
made  unlawful  to  redeem  any  warrants  of  the  county  drawn  for  in- 
debtedness arising  prior  to  the  first  of  May,  1854,  except  with  funds 
then  on  hand,  or  which  might  be  received  after  that  date,  properly 
belonging  to  the  previous  revenue  of  the  county.  The  Legislature,  in 
this  particular,  only  directed  the  application  of  future  revenues  of  the 
county  to  certain  purposes,  and  in  that  respect,  only  exercised  an 
acknowledged  constitutional  power.  By  the  mandamus,  the  applicant 
sought  to  subject  to  the  payment  of  his  warrants  of  1853,  funds  col- 
lected in  1856,  which  belonged  to  the  revenue  of  the  county  of  the 
latter  year,  and  this  the  Court  held  he  could  not  do  under  the  prohi- 
bition contained  in  the  funding  act ;  and  observed  that  there  could  be 
^^  no  serious  question  of  the  power  of  the  Legislature  to  direct  in  what 
manner  the  debts  of  the  county  shall  be  paid,  or  its  funds  disbursed 
subject  to  certain  well  known  restrictions,*'  which  did  not  apply  to 
that  case.  We  admit  the  correctness  of  the  proposition  thus  laid  down. 
Subject  to  certain  well  known  restrictions,  the  power  of  the  Legis- 
lature to  direct  the  manner  in  which  the  funds  of  a  coimty  or  of  the 
State  shall  be  disbursed,  is  unquestionable.  These  restrictions,  as  we 
have  already  shown,  exist  when  particular  funds  are  already  the 
subject  of  appropriation  under  a  contract. 

In  the  case  of  the  People  v.  Band  (10  Cal.  566)  the  effect  upon  the 
power  of  the  Legislature  of  these  "  well  known  restrictions  "  is  to  some 
extent  considered.  By  the  Act  of  May  1st,  1851,  providing  for  the 
funding  of  the  floating  debt  of  the  cily  of  San  Francisco,  the  Com- 
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missioners  created  thereiinder  are  required  every  year  to  certify  to 
the  City  AsaessorB  the  amount  necessary  to  be  raised  for  the  payment 
of  the  annual  interest  in  the  debt  fnnded«  It  thereupon  becomes  the 
duty  of  the  Assessors  to  add  such  amoimt  to  the  assessment  roll,  and 
the  sum  of  $50,000  for  the  purpose  of  a  Sinking  Fund;  and  the  duty 
of  the  Collector  to  pay  into  the  City  Treasury,  and  the  Treasurer 
into  the  hands  of  the  Commissioners  these  amounts,  out  of  the  first 
moneys  collected  upon  the  whole  general  assessment  list  The  Consol- 
idation Act  of  1856  gave  to  the  Board  of  Supervisors  the  power  to 
raise  such  amount  by  taxation,  as  they  might  deem  sufficient  to  meet 
all  the  demands  on  the  treasury,  provided  they  did  not  exceed  a  certain 
rate  of  taxation,  and  declared  that  the  demands  of  the  Fund  Commis- 
sioners should  be  paid  out  of  the  General  Fund  thus  raised.  It  was 
contended  that  there  was  a  conflict  between  these  acts  as  to  the  man- 
ner in  which  the  tax  was  to  be  assessed,  and  as  to  the  parties  through 
whom  the  creditors  were  to  be  paid  their  interest,  and  that  the  Consoli- 
dation Act  operated  as  a  repeal  to  that  extent  of  the  Funding  Act 
The  only  question  submitted  was,  whether  the  provisions  of  the  Fund- 
ing Act  to  which  we  have  referred  continued  in  force;  and  the  Court 
held  that  so  far  as  the  Consolidation  Act  merely  altered  the  mode  of 
levying  the  tax,  as  the  result  was  the  same,  it  did  not  in  substance  con- 
flict with  the  previous  act,  but  that  it  was  not  competent  for  the  L^ia- 
lature  to  substantially  change  the  character  of  the  act.  ''We  con- 
sider," said  the  Court,  "  the  act  (a  private  act,  it  is  true,  but  none  the 
less  binding  on  that  account)  as  substantially  a  trust  deed,  whereby 
she  (the  city)  agrees,  on  a  valuable  consideration,  to  place  in  the 
hands  of  certain  trustees  so  much  of  her  revenue  and  property,  to  be 
applied  by  the  trustees  to  the  redemption  of  her  obligations,  in  the 
mode  and  according  to  the  terms  of  her  agreement.  It  is  too  clear  for 
argument  that,  if  a  private  individual  owes  debts,  and  has  rents  or 
income,  and  pledges  these  to  pay  his  debts  to  his  creditors,  the  prop- 
erty and  income  must  be  so  appropriated.  Why  not  a  corporation? 
The  law  makes  no  distinction  as  between  these  classes  of  debtors  in 
this  respect,  and  we  see  no  reason  why  the  Court  should. 

**  The  Act  of  1851  being  of  this  character,  it  was  not  competent  for 
the  Legislature  to  substantially  change  its  terms  without  the  sanction  of 
the  creditors.  And  it  therefore  becomes  unnecessary  that  we  should  scan 
the  provisions  of  the  Act  of  1856,  to  see  whether  there  is  any  irrecon- 
cilable conflict  between  the  latter  and  the  former  acta.    We  are  saved 
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the  neoeflrit;  of  wandering  through  ihe  mam  of  the  complex,  though 
on  the  wh<de  beneficial  contriTanoe,  called  the  Conaolidation  Bill ;  for 
it  ia  immaterial  whether,  in  itB  material  featurea,  it  doee  or  does  not 
eonflict  with  the  Act  of  1851,  for  in  either  caae,  the  act  must  in  aab- 
stance  prevail/'  *  *  ''It  will  be  aeen  that  the  City  Afleeesor  and 
ibe  Citjr  Treasurer,  by  ibe  Act  of  1851  are  pnt  in  direct  relations  with 
the  Commissioners,  and  that  dear  and  definite  dnties  are  assigned  to 
them  respectiyely,  of  a  simple  ministerial  character.  Ko  one  else  is 
anthorised  to  interrene  between  them,  or  to  disturb  these  rdations. 
Neither  the  old  dty  government  nor  the  present  dty  and  county 
government,  ndih^  the  Mayor  and  Ciouncil  nor  the  Board  of  Super- 
visorS)  have  any  such  authority;  and  espedally  —  though  these  bodies 
might  see  to  the  safety  of  this  fund  as  well  as  any  other  portion  of 
the  dty  munidpal  fiuauces  while  in  the  treaanry  —  have  they  no  right 
or  authority  to  prevent  its  instant  payment  by  the  Treasurer,  in  pur- 
suance of  law,  to  the  Commissioners.  It  is  just  as  incompetent  for  the 
Legislature  to  subject  this  money,  lying  in  the  treasury  in  trust  for 
the  Commissioners,  and  immediatdy  payable  to  them,  to  the  super- 
▼idon,  discretion,  or  control  of  the  Board  of  Supervisors,  as  it  would 
be  incompetent  to  add  any  other  term  to  the  contract^  or  to  declare 
that  A  should  not  pay  B  a  dd>t  past  due  until  payment  of  it  had 
zecdved  the  sanction  of  0.  The  debt  is  due  and  liquidated;  every 
term  of  tiie  contract  is  setUed;  nothing  remains  to  be  done  but  the 
fact  of  immediate  payment  by  the  Treasurer.  It  requires  no  auditing. 
^Hie  propriefy  of  the  payment  is  not  to  be  passed  upon;  the  simple 
ministerial  duty  of  counting  and  handing  over  the  money  by  the 
Treasurer,  who  alone  is  trusted  with  that  duty,  remains,  and  he  must 
discharge  that  legal  duty  thus  cast  upon  him,  and  not  wait  until  it 
pleases  the  Supervisors  to  meet,  and  meeting,  to  take  up  the  question, 
and  taking  it  up,  allow  it  to  be  paid  or  not,  at  tiieir  discretion.  If 
this  were  admissible,  the  contract  would  read,  not  that  this  money 
shall  be  the  first  paid,  immediately,  or  as  fast  as  collected  by  the 
Treasurer,  to  the  Commissioners,  but  the  agreement  would  be  that  the 
money  shall  be  paid  whenever  it  suits  the  Supervisors  to  order  the 
Treasurer  to  pay  it,  and  not  paid  at  all  if  they  do  not  so  order.  This 
was  not  the  contract,  in  its  letter  or  in  its  substance.''  * 

It  follows  from  the  views  we  have  expressed  that  there  is  nothing  in 
the  legislation  of  the  State,  existing  at  the  time  of  the  contract  with 
Estill,  or  in  any  subsequent  legislation,  which  qualifies  the  right  of  the 
relators  to  the  warrants  for  the  sums  stipulated,  or  justifies  the  Con« 
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troUer  in  his  refusal  to  issiie  them.  Nor  is  there  anything  in  the  posi- 
tion that  the  relators  are  not  entitled  to  the  Ml  sum  of  $10,000  a 
month  for  the  period  during  which  the  lessee  and  his  assignee  were 
forcibly  and  unlawfully  kept  from  the  possession  of  the  prison  under 
the  Act  of  February  26ih,  1858. 

The  contract  is  not  from  month  to  month,  but  for  the  entire  term 
of  five  years,  the  payments  by  the  State  to  be  made  in  monthly  install- 
ments. The  consideration  advaneed  by  the  lessee  for  these  payments 
is  not  merdy  the  services  rendered  each  month.  It  consists  of  build- 
ings erected  and  other  improvements  made.  These  were  not  intended 
for  any  particular  month,  but  for  the  entire  term.  The  expenses  of 
them  cannot  be  apportioned  out  and  considered  as  belonging  to  one  or 
more  months  rather  than  others.  These  expenses  probably  absorbed 
the  receipts  of  many  months,  and  for  reimbursement  the  lessee  un- 
doubtedly looked  to  the  general  profits  from  the  entire  contract 
Again,  large  claims  against  the  State  were  relinquished  by  the  lessee 
as  part  of  the  consideration  of  the  payments  by  the  State  —  not  of 
one  or  of  several  months,  but  of  the  entire  term.  To  the  general 
profits  of  the  whole  term  the  lessee  looked,  aa  furnishing  the  equivalent 
for  the  relinquishment.  Again,  the  lessee,  or  the  other  parties  repre- 
senting him,  were  entitled  to  the  labor  of  the  convicts;  and  the  profits 
of  that  labor,  in  the  manufacture  of  brick  or  other  articles  of  com- 
merce, during  the  period  the  parties  were  excluded  from  the  prison, 
may  have  exceeded  the  entire  expenses  of  keeping  the  prison.  Again, 
what  is  to  be  said  of  the  use  of  the  property  of  the  parties  during  this 
period  of  exclusion,  of  the  derangement  of  their  business,  of  inter- 
ference with  their  existing  contracts  for  supplies,  or  contracts  to  fur- 
nish the  prodi::t  of  the  labor  of  the  convicts?  It  is  unnecessary,  how- 
over,  to  pursue  this  matter  further.  The  contract,  from  its  terms,  is 
incapable  of  apportionment,  and  the  measure  of  damages  in  such  cases 
is  the  sum  fixed  by  the  contract  itself.  '^When  the  parties,"  says 
Parsons,  '*  enter  into  a  contract  by  which  the  aonount  to  be  performed 
by  one,  and  the  consideration  to  be  paid  by  the  other  are  made  certain 
and  fixed,  such  a  contract  cannot  be  apportioned.*'  (On  Contracts, 
2  vol.  33.)  The  unlawful  exclusion  of  the  lessee  and  his  assignee, 
tliough  made  under  the  assumed  sanction  of  the  Legislature,  and 
productive  of  large  expenditures  to  the  State,  cannot  deprive  the 
parties  of  their  right  to  the  sums  stipulated. 

The  contract  between  the  State  and  Estill  remaining  therefor**  oblisr- 
atory,  not  qualified  by  any  legislation,  it  was  the  du^  of  the  Controller 
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to  have  issued  the  warrantB  upon  the  demand  of  the  relators.  But  it 
is  asserted  by  the  Attorney  General  that^  admitting  the  l^al  duty^  tiie 
perf onnance  of  that  duty  cannot  be  enforced  by  mandamus,  and  this 
position  is  made  to  rest  upon  what  is  termed  the  independence  of  the 
different  departments  of  government. 

The  fourth  article  of  the  Constitution  reads  as  follows:  *'  The  pow- 
ers of  the  government  of  the  State  of  California  shall  be  divided  into 
three  separate  departments  —  the  legislative,  the  executive,  and  ju- 
dicial—  and  no  person  charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  these  departments  shall  exercise  any  functions 
appertaining  to  either  of  the  others,  except  in  the  cases  hereinafter 
expressly  directed  or  permitted.*'  There  is  nothing  in  this  distribution 
of  powers  which  places  eitlier  department  above  the  law,  or  makes 
either  independent  of  the  other.  It  simply  provides  that  there  shall 
be  separate  departments,  and  it  is  only  in  a  restricted  sense  that  they 
are  independent  of  each  other.  There  is  no  such  thing  as  absolute 
independence.  Where  discretion  is  vested  in  terms,  or  necessarily 
implied  from  the  nature  of  the  duties  to  be  performed,  they  are  inde- 
j.-endent  of  each  other,  but  in  no  other  case.  Where  discretion  exists, 
xho.  power  of  each  is  absolute,  but  there  is  no  discretion  where  rights 
have  vested  under  the  Constitution,  or  by  existing  laws.  The  Legis- 
lature can  pass  such  laws  as  it  may  judge  expedient,  subject  only  to 
the  prohibitions  of  the  Constitution.  If  it  overstep  those  limits  and 
attempt  to  impair  the  obligation  of  contracts,  or  to  pass  ex  post  facto 
laws,  or  grant  special  acts  of  incorporation  for  other  than  municipal 
purposes,  the  judiciary  will  set  aside  its  legislation  and  protect  the 
rights  it  has  assailed.  Within  certain  limits  it  is  independent;  when 
i'  passes  over  those  limits,  its  power  for  good  or  ill  is  gone. 

The  duty  of  the  judiciary  is  to  pronounce  upon  the  validity  of  the 
laws  passed  by  the  Legislature,  to  construe  their  language  and  enforce 
the  rights  acquired  thereunder.  Its  judgment  in  those  matters  can 
only  be  controlled  by  its  intelligence  and  conscienca  From  the  nature 
of  its  duties,  its  action  must  be  free  from  coercion.  But  it  is  not 
independent  of  the  Legislature  in  numerous  matters  materially  affect- 
ing its  action  and  usefulness.  The  Legislature  fixes  the  places  where 
courts  shall  be  held,  determines  the  number  of  their  terms,  and  in  the 
regulation  of  proceedings  in  civil  and  criminal  cases,  provides  the 
manner  in  which  suits  shall  be  brought,  prosecutions  conducted,  ap- 
peals taken,  and  all  the  vast  machinery  by  which  rights  are  asserted  and 
wrongs  redressed.  In  all  these  matters,  with  certain  limited  exceptions. 
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the  judiciary  is  a  dependent  department.  To  the  executive  depart- 
ment a  large  and  important  daas  of  duties  is  entrusted,  in  the  per- 
formance of  which  its  oflScers  are  subject  to  no  control.  The  Gov- 
ernor, the  head  of  that  departanent^  can  recommend  such  measures  as 
in  his  judgment  will  promote  the  public  interest;  he  can  approve  or 
disapprove  of  such  legislation  as  in  his  opinion  may  advance  or  in- 
jure the  public  welfare;  he  can  exercise  his  discretion  in  numerous 
appointments  to  office;  he  can  grant  such  reprieves  and  pardons  for 
all  offenses  after  conviction,  except  for  treason  and  in  cases  of  im- 
peachment, as  he  may  think  proper,  and  call  out  the  militia  when  he 
considers  that  proceeding  necessary  to  suppress  insurrection  or  repel 
invasion.  The  manner  in  which  he  shall  exercise  these  duties  rests 
in  his  sole  discretion.  In  these  matters  he  is  independent  of  the 
other  departments ;  but  numerous  other  duties  assigned  to  him  arise 
from  legislation  in  which  he  may  never  have  participated,  or  in  rela- 
tion to  which  he  possessed  only  a  qualified  negative,  and  in  the  per- 
formance of  which  duties  he  has  no  discretion,  but  is  subject,  like 
every  other  citizen,  to  the  law.  In  the  distribution  of  powers,  the 
Constitution  only  contemplates  that  different  persons  shall  administer 
the  different  departments  —  that  is,  for  example,  that  the  Governor, 
or  other  member  of  the  executive  department,  shall  not  at  the  same 
time  be  a  Judge  or  a  member  of  the  Legislature.  "  When  we  speak," 
says  Story,  *'  of  a  separation  of  the  three  great  departments  of  govern- 
ment, and  maintain  that  that  separation  is  indispensable  to  public  lib- 
erty, we  are  to  understand  this  maxim  in  a  limited  sense.  It  is  not 
meant  to  affinn  that  they  must  be  kept  wholly  and  entirely  separate 
and  distinct,  and  have  no  common  link  of  connection  or  dependence 
the  one  upon  the  other  in  the  slightest  degree.  The  true  meaning  is, 
that  the  whole  power  of  one  of  these  departments  shall  not  be  exer- 
cised by  the  same  hands  which  possess  tiie  whole  power  of  either  of 
the  other  departments;  and  that  such  exercise  of  the  whole  would 
subvert  the  principles  of  a  free  Constitution."  (Coms.  on  the  Cons. 
1  vol.  sec.  626.) 

To  one  or  the  otber  of  the  departments  of  government  all  the  officers 
of  the  State  bdong.  To  the  executive  department  belong  all  flie 
nnmerous  ofBcers  connected  with  the  execution  of  the  laws — ^including 
all  persons  engaged  in  the  collection  and  disbursement  of  the  public 
revenue.  The  Controller  and  Treasurer  of  the  State  are  no  more 
officers  of  that  department  than  the  Sheriffs  and  Tax  Collectors  of  each 
eotmty.    The  powers  of  each  are  limited  and  defined  by  the  law,  and 
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if  either  cannot  be  compelled  by  Tnandamns  to  perform  a  daty  espe- 
cially enjoined  npon  him  by  the  law,  in  case  of  his  refusal,  none  of 
them  can  be.  Yet  it  will  hardly  be  contended  that  a  Sheriff  could  not 
be  compelled  to  execute  a  deed  to  a  purchaser  of  real  property  at  a  sale 
under  execution,  or  a  Tax  Collector  a  deed  to  a  purchaser  at  a  tax 
sale.  But  if  the  position  of  the  Attorney  Oeneral  be  tenable,  when 
applied  to  the  action  of  the  Controller  or  Treasurer,  it  is  equally  so 
when  applied  to  the  action  of  the  other  officers  of  the  executive  depart- 
ment The  powers  of  the  Controller  and  Treasurer  differ  from  the 
powers  of  the  other  officers  named  only  in  their  extent.  They  do  not 
differ  in  their  character  as  executive.  If  the  position  be  tenable,  all 
the  officers  of  that  department,  in  the  discharge  of  their  duties,  are  not 
only  beyond  the  reach  of  the  compulsory  process  of  the  Courts,  but  are 
independent  of  each  other;  or  rather,  the  action  of  each  is  dependent/ 
for  its  efficacy,  npon  the  construction  which  the  others  may  place  upon 
the  law  as  to  their  duties.  The  fallacy  of  the  doctrine  becomes  appar- 
ent when  it  is  thus  tested.  If  it  could  be  sustained,  our  government 
would  cease  to  be  one  of  law,  and  sink  into  merited  contempt  for  its 
utter  inefficiency.  The  truth  is,  no  officer,  however  high,  is  above  the 
law,  and  when  duties  are  imposed  upon  him,  in  regard  to  which  he  has 
no  discretion,  and  in  the  execution  of  which  individuals  have  a  direct 
pecuniary  interest,  and  there  is  no  other  plain,  speedy  and  adequate 
remedy,  he  can  be  required  to  perform  those  duties  by  the  compulsory 
process  of  mandamus.  This  is  the  settled  doctrine  not  only  of  the 
Federal  Courts,  but  of  the  highest  tribunal  of  nearly  every  State  in 
the  Union  where  the  question  has  been  raised. 

In  Marbury  v.  Madison,  (1  Cranch,  137)  the  Supreme  Court  of 
lie  United  States  held  that  a  mandamus  would  lie  to  the  Secretary  of 
State,  to  compel  him  to  deliver  a  commission  to  a  public  officer,  which 
had  been  signed  by  the  President.  In  that  case  the  writ  was  refused, 
on  the  ground  that  the  Court,  except  in  a  limited  class  of  cases,  only 
exercised  appellate  jurisdiction,  but  the  right  to  the  commission  and 
the  power  of  the  proper  tribunals  to  enforce  its  delivery  were  sus- 
tained. Mr.  Chief  Justice  Marshall,  who  delivered  the  opinion  of  the 
Court,  after  speaking  of  the  political  powers  with  which  the  President 
is  clothed,  and  observing  that  in  their  exercise  he  is  to  use  his  own  dis- 
cretion, and  is  responsible  only  to  the  country  in  his  political  char- 
aeter  and  to  his  own  conscience,  said :  **  To  aid  him  in  the  perf orm- 
of  these  dutiea,  he  is  authorized  to  appoint  certain  officers,  who 
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act  by  his  authority  and  in  conformity  with  his  orders.  In  such  cases 
their  acts  are  his  acts;  and  whatever  opinion  may  be  entertained  of  the 
manner  in  which  executive  discretion  may  be  used,  still  there  exists^ 
and  can  exist,  no  power  to  control  that  discretion.  The  subjects  are 
political.  They  respect  the  nation,  not  individual  rights,  and  being 
intrusted  to  the  executive,  the  decision  of  the  executive  is  conclusive. 
The  application  of  this  remark  will  be  perceived  by  adverting  to  the 
act  of  Congress  for  establishing  ihe  department  of  Foreign  Affairs. 
This  oflSoer,  as  his  duties  were  prescribed  by  that  act,  is  to  conform 
precisely  to  the  will  of  the  President.  He  is  the  mere  organ  by  whom 
that  will  is  communicated.  The  acts  of  such  an  ofiBcer,  as  an  officer, 
can  never  be  examined  by  the  Courts.  But  when  ihe  Legislature 
proceeds  to  impose  on  that  officer  other  duties;  when  he  is  directed 
])eremptorily  to  perform  certain  acts;  when  the  rights  of  individuals 
are  dependent  on  the  performance  of  those  acts,  he  is  so  far  the  officer 
of  (lie  law,  is  amenable  to  the  laws  for  his  conduct,  and  ecu,  ^f)t  ai  his 
ducrciion  sport  away  the  vested  rights  of  others,'* 

In  Kendall  v.  The  United  States,  (12  Pet  624)  the  same  Court 
affirmed  the  judgment  of  the  Circuit  Court  of  the  District  of  Columbia 
awarding  a  mandamus  to  the  Postmaster  General,  directing  him  to 
credit  the  relators  with  the  amount  found  due  them  by  the  Solicitor 
of  the  treasury,  under  a  law  of  Congress,  holding  that  the  act  required 
was  purely  ministerial,  about  which  the  Postmaster  General  had  no 
diRcrotion,  and  that  in  a  case  of  that  nature  the  writ  of  mandamus  was 
the  fit  and  appropriate  remedy. 

The  doctrine  of  these  cases  has  never  been  departed  from,  as  sup- 
posed by  counsel.  The  subsequent  decisions  in  Decatur  v.  Paulding, 
(14  Pot.  497)  and  the  United  States  v.  Guthrie,  (17  How.  284)  are 
not  in  conflict  with  them.  In  the  first  case,  the  judgment  of  the 
Circuit  Court  refusing  the  writ  was  affirmed,  on  the  ground  as  held 
by  a  majority  of  the  Judges,  that  the  act  required  of  the  Secretary 
of  the  Navy  involved  the  exercise  of  discretion.  Mr.  Justices 
McLoan  and  Story  dissented,  on  the  ground  that  the  act  was 
ministerial.  Mr.  Chief  Justice  Taney,  who  delivered  the  opin- 
ion of  the  Court,  referred  to  the  previous  case  and  said:  "The 
doctrines  which  this  Court  now  hold  in  relation  to  the  ex- 
ecutive departments  of  the  government,  are  the  same  that  were 
distinctly  announced  in  the  case  of  Kendall  v.  The  United  States 
(12  IVt.  524)."  In  the  second  case,  the  judgment  refusing  the 
innndnmu?  was  sustained,  on  the  ground  that  the  writ  was  not  a  legal 
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remedy  to  try  the  title  of  the  relator  to  the  ofiBce  he  claimed.  Mr.  Jus- 
tice McLean  dissented,  and  Mr.  Justice  Curtis  filed  a  separate  oi/inion, 
assenting  to  the  judgment  of  the  Court>  but  placing  his  assent  entirely 
on  the  ground  stated.  It  is  true,  there  are  observations  in  the  opinion 
of  Mr.  Justice  Daniel  which  apparently  question  ihe  doctrine  previ- 
ously established.  They  seem,  however,  to  be  made  with  reference  to 
disputed  or  controverted  claims;  for  the  opinion  admits  that  it  had 
been  ruled  that  the  power  of  the  Courts  of  the  United  States  by 
mandamus  extended  to  such  acts  as  are  purely  ministerial.  (See 
Naugues  v.  Douglass,  7  Cal.  66,  et  seq,,  where  these  two  cases  are 
reviewed.)  Li  the  case  of  the  State  v.  The  Oovemor  of  Ohio,  (6  Ohio, 
634)  applicatioQ  was  made  for  a  mandamus  to  compel  the  Governor 
to  issue  his  proclamation,  setting  forth  that  a  banking  association, 
organized  as  a  branch  of  the  State  bank,  of  that  State,  was  authorized 
to  commence  and  carry  on  the  business  of  banking,  as  he  was  re- 
quired to  do  by  the  statute,  when  he  was  satisfied  that  the  law  provid- 
ing for  the  incorporation  of  the  association  had  been  in  all  respects 
complied  with;  and  the  question  was  raised  and  considered  by  the 
Court,  as  to  its  power  to  control  by  mandamus  the  action  of  the  Gov- 
ernor. "  Can  the  chief  executive  oflScer  of  the  State/'  said  the  Court, 
"be  directed  or  controlled  in  his  oflScial  action  by  proceedings  in 
mandamus?  It  is  claimed  on  the  part  of  the  defense,  that  inasmuch 
as  the  government  is  by  the  Constitution  divided  into  the  three  sepa- 
rate and  coordinate  departments  —  the  legislative,  the  executive,  and 
the  judicial  —  and  inasmuch  as  each  department  has  the  right  to 
judge  of  the  Constitution  and  the  laws  for  itself,  and  each  officer  is 
responsible  for  an  abuse  or  usurpation  in  the  mode  pointed  out  in  the 
Constitution,  it  necessarily  follows  that  each  department  must  be 
supreme  within  the  scope  of  its  powers,  and  neither  subject  to  the  con- 
trol of  the  other,  for  the  manner  in  which  it  performs,  or  its  failure 
to  perform,  either  its  legal  or  constitutional  duties.  This  argument  is 
founded  on  theory  rather  than  reality.  That  each  of  these  coordinate 
departments  has  duties  to  perform  in  which  it  is  not  subject  to  the 
controlling  or  directing  authority  of  either  of  the  others,  must  be 
conceded.  But  this  independence  arises,  not  from  the  grade  of  the 
oflBcer  performing  the  duties,  but  the  nature  of  the  authority  exercised. 
Under  our  system  of  government,  no  oflSoer  is  placed  above  the  re- 
straining authority  of  the  law,  which  is  truly  said  to  be  universal  in 
its  behests  —  'all  paying  it  homage,  the  least  as  feeling  its  care,  and 
til.*  greatest  as  not  exempt  from  its  power/    And  it  is  only  where  the 
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law  has  authorized  it>  that  the  restraiBing  power  of  one  of  these  co- 
ordinate departments  can  be  brought  to  operate  aa  a  check  upon  one 
of  the  others.  The  judicial  power  cannot  interpose  and  direct  in 
regard  to  the  performance  of  an  official  act  which  rests  in  the  discre- 
tion of  any  officer,  whether  executive,  legislative  or  judicial.  In 
Marbury  v.  Madison,  (1  Granch,  170)  Chief  Justice  Marshall  said: 
'  It  is  not  by  the  office  of  the  person  to  whom  the  writ  is  directed, 
Intt  the  nature  of  the  thing  to  be  done,  that  the  propriel^  or  impro- 
priety of  issuing  a  mandamus  is  to  be  determined.' 

"  The  constitutional  provision  declaring  that  the  '  supreme  execu- 
tive power  of  this  State  shall  be  vested  in  the  Governor,'  clothes  the 
Qovemor  with  important  political  powers,  in  the  exercise  of  which  he 
uses  his  own  judgment  or  discretion,  and  in  regard  to  which  his 
determinations  are  conclusive.  But  there  is  noUiing  in  the  nature  of 
the  chief  executive  office  of  this  State  which  prevents  the  performance 
of  some  duties  merely  ministerial,  being  enjoined  on  the  Gbvernor. 
While  the  authority  of  the  Governor  is  stipreme  in  the  exercise  of  his 
political  and  executive  functions,  which  depend  on  the  exercise  of  his 
own  judgment  or  discretion,  the  authority  of  the  judiciary  of  the 
State  is  supreme  in  the  determination  of  all  l^al  questions  involved 
in  any  matter  judicially  brought  before  it.  Although  the  State  can- 
not be  sued,  there  is  nothing  in  the  nature  of  the  office  of  Governor 
which  prevents  the  prosecution  of  a  suit  against  the  person  engaged  in 
the  discharge  of  its  duties.  This  is  fully  sustained  by  the  analogy 
of  the  doctrine  of  the  Supreme  Court  of  the  United  States,  in  the  case 
of  Marbitry  v.  Madison  (1  Cranch,  170)/' 

**  However,  therefore,  the  Gtovemor,  in  the  exercise  of  the  supreme 
executive  power  of  the  State,  may,  from  the  inh^ient  nature  of  the 
authority  in  regard  to  many  of  his  duties,  have  a  discretion  which 
places  him  beyond  the  control  of  the  judicial  power,  yet  in  regard  to 
a  mere  ministerial  duty  enjoined  on  him  by  statute,  which  might  have 
been  devolved  on  another  officer  of  the  State,  and  affecting  any 
specific  private  rights  he  may  be  made  amenable  to  the  compulsory 
process  of  this  Court  by  mandamua.'' 

Whatever  influence  might  be  given  to  political  reaaons  alone  —  aris- 
ing from  other  duties  to  be  performed  by  the  Governor,  assigned  to  him 
by  the  Constitation  —  as  to  the  mode  and  manner  in  which  obedience 
to  the  process  of  fiie  Court  would  be  enforced  against  him,  such  rea- 
sons can  have  no  place  f <h*  consideration  when  obedience  to  the  mandate 
is  required  from  inferior  officers  of  the  executive  department.     These 
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political  leasosa  would^  with  reference  to  the  Gbvemor,  seldom  prac- 
tically arise  for  consideration;  for  it  is  not  to  be  supposed  that  the 
higfaMt  «xecatiye  officer  of  the  State,  acting  tinder  his  oath  to  support 
the  Oonstitation  and  laws,  would  refuse  to  perform  a  duty  which  the 
highest  tribunal  had  declared  imposed  upon  him  by  that  Constitution, 
or  by  those  laws.  It  is  not  to  be  belieyed  that  he  would  attempt  to 
ezerdse  any  despotic  power,  and  in  the  expressive  language  of  Chief 
Justice  Marshall,  ^' sport  away  the  vested  rights  of  others."  (See 
Bonner  v.  The  BiaU  of  Georgia,  7  Qeo.  481.) 

In  Page  v.  Hardin,  (8  B.  Monroe,  649)  the  Supreme  Court  of  Ken- 
tucky affirmed  the  judgment  of  the  Circuit  Court  of  that  State, 
awarding  a  mandamus  to  the  Second  Auditor  of  the  State  to  compel 
him  to  issue  his  warrant  in  favor  of  the  Secretary  of  State,  for  the 
salary  of  the  latter  for  a  quarter  of  a  year.  In  the  opinion  delivered 
in  that  case,  which  is  characterized  by  great  ability,  the  Court  said : 
^  The  judiciary  pretends  to  no  direct  control  over  the  action  of  the 
L^slature  or  of  the  supreme  executive.  But  it  may  decide  upon  the 
validity  of  the  acts  of  either  affecting  private  rights.  And  by  the 
writ  of  mandamus,  it  may  coerce  a  ministerial  officer,  though  of  the 
executive  department,  to  the  performance  of  a  legal  duty  for  the 
effectuation  of  a  l^al  right  It  must  decide  all  questions  essential 
to  a  determination  of  the  rights  of  the  parties  in  a  judicial  proceeding 
coming  properly  before  it  The  present  proceeding  is,  as  we  have 
seen,  one  of  that  character.  There  is  nothing  in  the  nature  of  the 
questions  presented  in  the  petition  and  response  to  repel  the  juris- 
diction of  the  Court,  or  to  remove  the  case  from  the  sphere  of  the 
judicial  power.'' 

In  Smith  v.  The  Controller  of  the  State,  (18  Wend.  669)  the  Su- 
preme Court  of  New  York  awarded  a  mandamus  to  the  Controller, 
commanding  him  to  issue  his  warrant  to  the  Treasurer  to  pay  to  the 
relator  the  balance  collected  by  the  agents  of  the  State,  and  paid  into 
the  treasury  as  tolls  of  the  Albany  basin,  though  the  balance  was  re- 
tained under  the  order  of  the  Commissioners  of  the  Canal  Fund. 

The  same  Court  has  in  repeated  instances  ordered  a  mandamus  to 
the  Controller  of  that  State,  and  to  the  Controller  of  the  city  of  New 
York,  to  compel  those  officers  to  issue  their  warrants.  (See  also  Peo- 
pie  V.  Morris,  15  Barb.  629;  People  v.  Flagg,  16  Id.  503;  People  v. 
Edmonds,  19  Id.  468;  People  v.  Stout,  23  Id.  339.) 

This  jurisdiction  in  the  Superior  Courts  is  as  well  settled  as  any 
proposition  of  law  can  be.    It  is  everywhere  recognized  as  inherent  in 
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those  Courts,  and  that  its  exercise  is  essential  to  the  due  administra- 
tion of  justice. 

In  our  own  Court  there  have  been  repeated  adjudications  asserting 
the  same  power.  In  Fowler  v.  Pierce,  (2  Cal.  165)  the  District  Court 
was  directed  to  award  a  peremptory  mandamus  to  the  Controller,  com- 
manding him  to  audit  the  account  of  a  member  of  the  Legislature, 
whose  compensation  was  fixed  by  law.  In  delivering  the  opinion  of 
the  Court,  Chief  Justice  Murray  said :  '^  The  nature  and  amount  of 
the  services  are  ascertained  (or  not  disputed)  and  the  law  has  fixed 
the  compensation.  The  CcmtroUer,  who  is  bound  to  know  the  law  by 
which  he  is  required  to  act,  has  no  discretion  in  such  a  case.  Nothing 
remains  to  be  ascertained.  He  must  audit  the  acount  according  to  the 
law  in  force;  and  it  will  be  no  sufficient  answer  to  a  mistake  or  refusal 
on  his  part,  to  say  he  acted  according  to  his  discretion.  The  act  of 
auditing  an  account  under  circumstances  like  these  becomes  merely 
ministerial,  and  can  be  enforced  by  mandamus.  The  objection  that 
this  *is  an  indirect  mode  of  suing  the  State,  is  not  substantial.  The 
Legislature  have  n^lected  as  yet  to  pass  any  law  giving  general  cred- 
itors of  the  State  a  remedy  for  enforcing  their  demands.  But  for  the 
purpose  of  carrying  on  the  State  government,  provision  has  been  made 
for  the  payment  of  officers  and  certain  expenses  of  the  State;  and 
when  the  Legislature  have  fixed  the  amount  of  compensation,  the 
fund  out  of  which  it  shall  be  paid,  and  imposed  the  duty  of  auditing 
and  paying  the  same  on  any  officer  or  officers,  they  have  given  a  rem- 
edy in  that  case  which  may  be  enforced  by  the  Courts  of  the  State." 

In  The  People  ex  rel.  McDougM  v.  Bell,  (4  Cal.  177)  the  District 
Court  was  ordered  to  issue  a  mandamus  to  the  Controller  to  compel 
him  to  correct  an  error  in  the  auditing  of  an  account.  "  It  is  not  now 
denied,'^  said  the  Court,  "  that  mandamus  may  be  resorted  to  by  the 
superior  tribunal  to  compel  an  inferior  officer  to  do  the  act  which  is 
sought  to  be  enforced,  in  all  cases  where  the  officer  has  no  discretion, 
and  where  he  is  under  obligation  to  do  the  specific  act;  on  tiie  contrary, 
the  general  rule  aa  adopted  by  recent  decisions  is,  that  whenever  the 
principles  of  substantial  justice  require  that  a  certain  act  should  be 
done,  and  there  is  no  adequate  remedy  in  the  ordinary  course  of  law, 
the  Superior  Court  will  inquire  into  the  matter,  and  administer  the 
proper  remedy  by  directing  the  officer  to  do  that  which  justice  re- 
quires ;  and  this  is  upon  the  recognized  maxim  that  there  cannot  be  a 
wrong  without  a  remedy.*' 
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In  The  People  ▼.  WhUman,  (6  Gal.  659)  tbe  District  Court  was 
instructed  to  award  the  writ  to  the  Controller^  commanding  him  to 
draw  his  warrants  on  the  Treasury  in  favor  of  the  relator  for  com- 
peDsation  due  the  latter  as  Supreme  Court  Beporter. 

It  is  unnecessary  to  pursue  this  matter  further.  We  have  examined 
the  question  of  power,  and  the  other  questions  raised  in  the  case  at 
great  length  —  not  that  we  haye  considered  them  as  presenting  any 
novel  or  difficult  principles  —  but  in  the  hope  that  we  might  be  able  to 
put  at  rest  forever  the  protracted  controversy  between  the  parties 
representing  the  lessee  of  the  prison  and  the  officers  of  the  State. 
Rights  of  property  once  vested  under  contracts,  whether  between  in- 
dividuals or  between  the  State  and  individuals,  cannot  be  frittered 
away  by  legislation.  They  have  the  protection  of  both  the  Federal 
and  State  Constitutions.  If  the  State  desire  to  resume  the  possession 
of  the  State  prison,  and  the  control  of  the  convicts,  she  can  do  so  only 
in  one  way  —  by  comp^isation,  as  is  required  in  all  cases  where  pri- 
vate properly  is  taken  for  public  use.  The  leasehold  interest  is  as 
much  property  for  which  compensation  is  to  be  made  before  it  can  be 
subjected  to  the  uses  of  the  State,  as  are  lands  held  in  fee.  If  the 
State  have  cause  of  complaint  from  the  mismanagement  of  the  prison, 
or  any  disregard  of  the  stipulations  of  the  contract,  she  must  seek  her 
redress,  as  individuals  in  like  cases  are  required  to  do,  by  proceeding 
upon  the  bond  executed  as  security  for  the  performance  of  the  contract 

It  is  our  judgment  that  the  mandamus  should  issue.  In  enforcing 
it,  no  inconvenience  to  the  public  service  will  be  produced.  The  con- 
tract only  gives  the  right  to  have  the  warrants  paid  out  of  the  moneys 
in  the  treasury  not  otherwise  appropriated.  When  the  warrants  are 
presented  to  the  Treasurer,  it  will  be  his  duty  to  apply  to  them  the 
unappropriated  moneys  in  the  treasury,  and  to  continue  to  apply  such 
moneys  as  tthey  are  from  time  to  time  received,  until  the  warrants  are 
fully  paid.  The  appropriation  for  the  warrants  is  made  in  the  usual 
form. 

The  judgment  of  the  District  Court  must  be  reversed,  and  that 
Court  directed  to  issue  a  peremptory  mandamus  to  the  Controller  of 
the  State  to  issue  his  warrants  on  tbe  Treasurer  in  favor  of  the  re- 
lators pursuant  to  their  application ;  and  it  is  so  ordered. 

The  Attorney  General  filed  a  petition  for  a  rehearing  on  the  part  of 
the  respondent;  and  at  the  same  time  the  relators  applied  for  a  modi- 
fication of  the  judgment  rendered,  so  that  it  might  order  the  writ  to 
issue  directly  from  this  Court  instead  of  being  remitted  to  the  Dis- 
trict Court 
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On  the  petitionfl.  Field,  C.  J.  delivered  the  opinion  of  the  Court  — 
Cops^  J.  concTUTing. 

The  Attorney  General  has  filed  a  petition  for  rehearing  in  this  case^ 
and  from  a  regard  to  the  importance  of  the  questions  involved,  and 
not  from  any  new  considerations  presented,  we  have  carefully  reviewed 
our  former  opinion.  We  have  felt  a  natural  solicitude  to  advance  only 
such  doctrines  as  are  supported  hy  sound  reason,  and  are  in  accord- 
ance with  the  fundamental  principles  of  the  Constitution  and  good 
government.  It  is  not  true,  as  asserted,  that  we  have  claimed  the 
power  to  dispose  of  the  funds  of  the  public  treasury  in  opposition  to 
the  declared  will  of  the  Legislature.  Nothing  can  be  more  unfounded 
than  this  assertion.  We  have  advanced  no  such  pretension.  We  have 
simply  undertaken,  as  was  our  duty  under  the  Constitution,  to  de- 
clare, in  a  judicial  proceeding,  what  the  law  is  —  what  obligations 
the  State  has  assumed  by  her  contract,  and  decreed  that  the  ofBcers 
of  the  State  shall  yield  obedience  to  the  will  of  the  State,  and  carry 
out  her  stipulations. 

On  the  twenty-first  of  March,  1856,  the  Legislature  passed  an  act 
authorizing  and  requiring  the  Commissioners  of  the  State  prison  to 
lease  the  State  prison  grounds  and  property,  with  the  labor  of  the 
convictSj^  for  a  period  of  five  years,  at  a  price  not  exceeding  $15,000 
a  month,  and  appropriated  that  sum  per  month,  or  such  sum  per 
month  less  than  that  amount  as  might  be  agreed  upon  with  the  lessee, 
out  of  any  money  in  the  treasury  not  otherwise  appropriated,  to 
meet  the  obligations  of  the  contract  on  the  part  of  the  State,  and 
authorized  and  required  the  Controller  to  draw  his  warrants  on  the 
Treasurer  for  the  same,  and  directed  the  Treasurer  to  pay  the  war- 
rants on  the  application  of  the  lessee  at  the  end  of  each  month. 
The  contract  with  the  lessee  was  made  for, a  less  sum:  namely,  for 
$10,000  a  month  —  and  as  to  the  payments  which  it  provides,  pur- 
ports to  follow  the  exact  terms  of  the  act.  Previous  to  its  execution^ 
and  from  the  first  of  June,  1855,  the  administration  of  the  State 
prison  had  been  under  the  immediate  control  of  the  oflScers  of  the 
State,  under  the  provisions  of  the  Act  of  May  7th,  1855.  The 
results  of  that  administration  are  stated  in  the  message  of  the  Gov- 
ernor to  the  Assembly,  accompanying  the  approval  of  the  Act  of 
March  21st,  1856,  under  which  the  contract  was  made.  (Assembly 
Journal  of  1856,  663.)  By  that  message  it  appears,  that  from  June 
Ist,  1855,  to  January  Ist,  1856,  the  expenditures  for  State  prison  pur- 
poses, (including  the  construction  of  the  prison  wall)  over  and  above 
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the  amount  received  from  the  sale  of  brick  manufactured  during  the 
period,  amounted  to  the  sum  of  $382,226.84,  being  an  average  sum  of 
$54,603.83  per  month.  The  cost  of  the  wall  was  $180,235.09,  which 
being  deducted  from  the  amount  of  the  expenditures,  left  us  the  ex- 
penses of  keeping  the  convicts,  over  and  above  the  receipts  of  their 
labor,  the  sum  of  $28,855.96  a  month.  (Senate  Journal  of  1856, 
375.)  It  also  appears  by  the  message  that,  according  to  a  statement 
furnished  by  the  Board  of  Directors,  the  expenses  of  the  prison  from 
the  first  of  January  to  the  first  of  April,  1856,  would  amount  to  the 
sum  of  $76,458.02,  being  a  monthly  average  of  $25,486;  and  that  the 
aggregate  of  expenditures  for  ten  months,  exclusive  of  the  proceeds 
of  the  prison  labor,  amounted  to  the  enormous  sum  of  $458,684.86, 
being  a  monthly  average  of  $45,868.48.  Deducting  the  cost  of  the 
prison  wall,  and  the  monthly  average  amounted  to  $27,844.97.  It 
was  under  these  circumstances,  with  the  results  of  the  administration 
of  the  prison  by  the  officers  of  the  State  before  the  Legislature,  that 
the  law  of  March  21st,  1856,  was  passed,  and  the  contract  with  the 
lessee  was  made.  By  the  contract,  not  only  were  the  expenses  re- 
duced nearly  two-thirds  a  month  from  what  they  were  previously, 
but  a  release  was  obtained  of  a  claim  against  the  State  of  $48,800  for 
property  purchased  by  the  State  Prison  Directors,  or  other  State  of- 
ficers, and  a  claim  for  upwards  of  2,000,000  of  brick  furnished  for 
the  prison  wall.  These  observations,  however,  address  themselves  to 
the  policy  and  expediency  of  the  contract,  with  the  consideration  of 
which  we  have  properly  nothing  to  do.  To  the  form  of  the  contract 
and  its  assignable  character,  objections  might  with  reason  have  been 
taken;  but  such  was  not  the  case.  No  objections  of  the  kind  were 
made.  The  contract  was  adopted  and  acted  upon  by  the  State,  and 
thereby  affirmed.  It  was  recognized  by  subsequent  legislation,  and  re- 
ferred to  in  the  subsequent  message  of  the  Governor.  That  contract 
is  a  valid  contract,  and  binding  upon  the  State.  By  it  the  Stato 
leases  the  prison  grounds  and  property,  with  the  labor  of  the  con- 
victs, for  the  period  of  five  years,  and  agrees,  in  the  most  solemn 
form,  that  the  lessee  shall  receive  warrants  for  the  stipulated  sum, 
and  the  Treasurer  shall  pay  them  at  the  end  of  each  month,  during 
the  term,  out  of  moneys  in  the  treasury  not  otherwise  appropriated. 
Under  that  contract,  and  reposing  upon  the  faith  of  the  State, 
the  lessee  and  those  representing  him  have  received  the  convicts  sent 
to  the  prison  for  the  punishment  of  crimes,  in  the  administration  of 
the  penal  laws  of  the  State,  have  kept  them,  fed  them  and  clothed 
them.   The  State  holds  the  lessee  and  hJs  representatives  to  the  obli- 
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gationfi  of  the  contract.  She  has  never  in  the  slightest  degree  dis- 
charged him  or  them  from  those  obligations.  On  the  contrary,  she 
is  daily  sending  to  their  care  through  her  Courts,  in  the  administra- 
tion of  her  laws,  persons  convicted  of  the  higher  crimes.  Through 
her  Courts  she  condemns  convicts  to  servitude  in  the  prison  kept  un- 
der the  contract,  and  pays  for  their  transportation  to  that  place;  and 
yet,  since  the  twenty-sixth  of  December,  1857,  nothing  has  been  paid 
to  the  lessee  or  those  representing  him  under  the  contract  The  bur- 
dens of  the  contract,  involving  the  support  of  about  six  hundred 
convicts,  are  daily  imposed  upon  those  representing  the  lessee,  and 
yet  for  the  last  thirty  months  there  has  been  no  corresponding  dis- 
charge of  the  obligations  on  the  part  of  the  State. 

And  what  is  the  pretense  for  asserting  that  the  State  has  repudi- 
ated the  contract,  or  is  discharged  from  its  obligations?  Simply  that 
the  Legislature  has  repealed  the  law  under  which  the  contract  was 
made.  But  what  has  that  repeal  to  do  with  the  case?  The  contract 
once  made  did  not  depend  for  its  further  existence  upon  the  continu- 
ation of  the  act  which  originally  authorized  its  execution.  The  au- 
thority under  the  law  was  exercised;  the  power  of  the  Commission- 
ers was  exhausted,  so  far  as  the  leasing  of  the  prison  and  convict  labor 
was  concerned,  when  the  contract  was  signed  and  accepted.  The  law 
had  in  that  respect  effected  its  purpose,  and  it  was  of  no  consequence 
whether  it  was  suffered  to  remain  any  longer  on  the  statute  book  or 
was  repealed.  A  contract  once  made  cannot  be  impaired,  much  less 
destroyed,  by  subsequent  legislation,  without  violation  of  both  Fed- 
eral and  State  Constitutions.  Nothing  is  clearer  or  better  settled 
than  this.  If  the  L^slature  could  destroy  a  contract  entered  into 
by  the  State  by  the  repeal  of  the  law  which  authorized  it,  no  con- 
tract could  ever  be  made  binding  upon  the  State.  The  performance 
of  the  stipulations  of  any  contract  on  her  part,  and  the  obligations 
to  such  performance,  would  depend  purely  upon  the  will  of  the  Legis- 
lature.  Such  a  proposition  cannot  be  maintained.  To  assert  it  is  to 
assert,  in  effect,  that  a  principal  who  authorizes  his  agent  to  enter 
into  a  contract  can  set  aside  such  contract,  after  it  has  been  duly 
made,  by  revoking  his  power  of  attorney.  The  act  of  March  21st, 
1856,  was  the  authority,  the  power  of  attorney,  to  the  agents  of  the 
State  to  make  the  contract  with  the  lessee;  and  the  repeal,  like  the 
revocation  by  the  principal  of  a  power  of  attorney  to  his  agent,  can- 
not impair,  much  less  destroy,  the  contract  previouslv  made. 

We  deny  the  proposition  laid  down  in  the  petition  of  the  Attorney 
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General,  *'  that  the  State  has  tlie  right  of  repudiation,  and  did  repudi- 
ate the  demand  (of  the  relators)  by  her  repealing  Act  of  1859."  We 
deny  both  the  right  to  repudiate  and  the  fact  of  repudiation.  The 
State  possesses  no  such  right,  but  upon  her  rest  the  same  obligations 
to  do  justice  and  keep  faith  as  rest  upon  individuals.  She  cannot  be 
sued,  it  is  true,  and  hence  demands  against  her  must  await  the  action 
of  the  Legislatuire  in  the  appropriation  of  moneys  for  their  payment. 
In  that  sense  the  Legislature  possesses  the  power  to  postpone  her  gen- 
eral creditors  indefinitely;  in  that  sense  only  can  the  State  repudiate; 
but  the  right  and  the  power  are  not  synonymous  terms.  The  exercise 
of  the  power  would  never  convert  that  power  into  a  right.  We  deny 
the  fact  of  the  repudfation  of  the  demand  of  the  relators.  By  no  act 
has  the  State  said  that  she  repudiated  that  demand.  The  repeal  of  the 
law,  the  revocation  of  the  power  of  attorney  under  which  the  contract 
'was  made,  did  not,  as  we  have  already  observed,  affect  the  contract  pre- 
viously made.  That  contract  remains  as  a  subsisting  and  living  thing, 
and  through  her  Courts  and  oflScers  the  State  every  day  recognizes  its 
existence  and  obligatory  force  upon  the  relators  representing  the  lessee. 

Reference  must  be  had  to  a  power  of  attorney  revoked  in  consider- 
ing a  contract  made  before  the  revocation.  Eeference  must  in  like 
manner  be  had  to  a  repealed  law  in  considering  a  contract  made  under 
its  provisions  whilst  it  was  yet  in  force.  The  contract  refers  to  the  law 
which  authorized  it.  By  tiie  contract  the  State  covenants,  upon  the 
considerations  therein  specified,  to  pay  the  lessee  at  the  end  of  each 
month,  during  the  continuance  of  the  term  of  five  years,  the  sum  of 
$10,000,  "in  conformity  with  the  law  regulating  the  Board  of  said 
Commissioners  and  defining  their  powers  and  duties  ^'  —  that  is,  that 
the  Controller  shall  issue  to  the  lessee  his  warrants  upon  the  Treas- 
urer, and  the  Treasurer  shall  pay  them  at  the  end  of  each  month  out 
of  moneys  not  otherwise  appropriated.  This  the  State  agrees  the  Con- 
troller and  Treasurer  shall  do  each  month.  This  the  State  still  says 
these  oflBcers  shall  do.  The  contract  gives  to  the  relators  represent- 
ing the  lessee  the  right  to  the  warrants  and  the  right  to  have  any  un- 
appropriated moneys  in  the  Treasury  applied  towards  their  payment. 
Having  this  right,  it  woidd  be  a  reproach  to  the  jurisprudence  of  the 
State  if  the  laws  of  the  country  furnish  them  no  remedy  when  the 
right  is  withheld.  This  brings  us  to  the  ct)nsideration  whether  the 
right  of  the  relators  can  be  enforced  by  mandamus. 

In  our  former  opinion  we  examined  at  great  length  the  power  to 
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enforce  by  mandamus  the  performance  of  the  legal  duty  devolving 
upon  the  Controller.  We  have  seen  nothing  since  which  has  created  a 
doubt  of  the  correctness  of  the  views  we  then  expressed.  We  refer  to 
the  subject  again,  however,  because  of  the  absolute  necessity  of  ilie 
power  asserted  to  the  due  administration  of  justice,  and  to  the  exist- 
ence of  the  Government  as  a  Government  of  laws.  In  Marbury  v. 
Madison,  (1  Cranch,  50)  from  which  we  then  cited,  the  Supreme 
Court  of  tbe  United  States  held  that  the  relator  was  entitled  to  his 
commission  as  Justice  of  the  Peace  in  the  District  of  Columbia,  to 
which  office  he  had  been  appointed,  and  the  commission  for  which  bjid 
been  signed  by  the  President  and  sealed  by  the  Secretary  of  State,  and 
that  to  withhold  the  commission  was  an  act  not  warranted  by  law,  but 
violative  of  a  vested  legal  right,  and  then  proceeded  to  consider 
whether  the  laws  of  the  country  afforded  him  a  legal  remedy.  "  The 
very  essence  of  civil  liberty,"  says  Chief  Justice  Marshall,  who  de- 
livered the  opinion  of  the  Court,  "certainly  consists  in  the  right  of 
every  individual  to  claim  the  protection  of  the  laws  whenever  he  re- 
ceives an  injury.  One  of  the  first  duties  of  Government  is  to  afford 
that  protection.  In  Great  Britain  the  King  himself  is  sued  in  the  re- 
spectful form  of  a  petition,  and  he  never  fails  to  comply  with  the 
judgment  of  his  Court/'  And  again:  "The  Government  of  the 
United  States  has  been  emphatically  termed  a  Government  of  laws 
and  not  of  men.  It  will  certainly  cease  to  deserve  this  high  appella- 
tion if  the  laws  furnish  no  remedy  for  the  violation  of  a  vested  legal 
right.  If  this  obloquy  is  to  be  cast  on  the  jurisprudence  of  our  coun- 
try, it  must  arise  from  the  peculiar  character  of  the  case.'*  The  Chief 
Justice  then  shows  that  there  is  nothing  in  the  character  of  the  case 
or  the  nature  of  the  transaction  which  excepts  it  from  legal  investiga- 
tion or  excludes  the  injured  party  from  legal  redress,  and  as  instances 
of  cases  where  the  performance  of  duties  imposed  upon  the  heads  of 
the  departments  may  be  enforced,  refers  to  the  Act  of  1794,  concern- 
ing invalids,  and  the  Act  of  1796,  authorizing  the  sale  of  lands  above 
the  mouth  of  Kentucky  river.  "  By  the  act  concerning  invalids,  passed 
in  June,  1794,'^  says  the  Chief  Justice,  "  the  Secretary  of  War  is  or- 
dered to  place  on  the  pension  list  all  persons  whose  names  are  con- 
tained in  a  report  previously  made  by  him  to  Congress.  If  he  should 
refuse  to  do  so,  would  the  wounded  veteran  be  without  remedy?  Is  it 
to  be  contended  that  where  the  law  in  precise  terms  directs  the  per- 
formance of  an  act,  in  which  an  individual  is  interested,  the  law  is 
incapable  of  securing  obedience  to  its  mandate?    Ib  it  on  account  of 


Digitized  by 


Google 


SUPKEME  COUllT— JULY  TEIJM,  1860.  M 

McCauley  v.  Brooks. 

the  character  of  the  person  against  whom  the  complaint  is  made?  Is 
ii  to  be  contended  that  the  heads  of  departments  are  not  amenable  to 
the  laws  of  their  country?  Whatever  the  practice  on  particular  occa- 
sions may  be,  the  theory  of  this  principle  will  certainly  never  be  mein- 
tained.  No  act  of  the  Legislature  confers  so  extraordinary  a  privilege, 
nor  can  it  derive  countenance  from  the  doctrines  of  the  common 
law.  *  ♦  By  the  act  passed  in  1796,  authorizing  the  sale  of  lands 
above  the  mouth  of  Kentucky  river,  the  purchaser,  on  paying  his  pur- 
chase money,  becomes  completely  entitled  to  the  property  purchased ; 
and  on  producing  to  the  Secretary  of  State  the  receipt  of  the  Treas- 
urer upon  a  certificate  requii-ed  by  the  law,  the  President  of  the  United 
States  is  authorized  to  grant  him  a  patent.  It  is  further  enacted  that  all 
patents  shall  be  countersigned  by  the  Secretary  of  State,  and  recorded 
in  his  oflSce.  If  the  Secretary  of  State  should  choose  to  withhold  this 
patent,  or,  the  patent  \yeing  lost,  should  refuse  a  copy  of  it,  can  it  be 
imagined  that  the  law  furnishes  to  the  injured  person  no  remedy?'' 

"It  is  not  believed  that  any  person  whatever  would  attempt  to 
maintain  such  a  proposition^' 

"It  follows,  then,  that  the  question,  whether  the  legality  of  an  act 
of  the  head  of  a  department  be  examinable  in  a  Court  of  Justice  or 
not,  must  always  depend  on  the  nature  of  that  act." 

Throughout  the  whole  opinion  the  Court  disclaims  all  pretension  of 
jurisdiction  to  intermeddle  with  the  prerogatives  of  the  Executive,  or 
to  interfere  with  the  political  powers  with  which  the  heads  of  the  de- 
partments are  clothed.  "  The  province  of  the  Court,"  continues  the 
Chief  Justice,  "  is  solely  to  decide  on  the  rights  of  individuals,  not  to 
inquire  how  the  Executive,  or  executive  officers,  perform  duties  in 
which  they  have  a  discretion.  Questions  in  their  nature  political,  or 
which  are  by  the  Constitution  and  laws  submitted  to  the  Executive, 
can  never  be  made  in  this  Court." 

"  But  if  thia  be  not  such  a  question ;  if,  so  far  from  being  an  intru- 
sion iuto  the  secrets  of  the  Cabinet,  it  respects  a  paper  which,  accord- 
ing te  law,  is  upon  record,  and  to  a  copy  of  which  the  law  gives  a  right 
on  the  payment  of  ten  cents;  if  it  be  no  intermeddling  with  a  subject 
over  which  the  Executive  can  be  considered  as  having  exercised  any 
control,  what  is  there  in  the  exalted  station  of  the  officer  which  shall 
bar  ?i  citizen  from  asserting  in  a  Court  of  justice  his  legal  rights,  or 
shall  forbid  a  Court  to  listen  to  the  claim,  or  to  issue  a  mandamus  di- 
recting the  performance  of  a  duty,  not  depending  on  executive  discre- 
tion, but  on  particular  acts  of  Congress  and  the  general  principles  of 
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"If  one  of  the  heads  of  departments  commits  any  illegal  act,  under 
color  of  his  office,  by  which  an  individual  sustains  an  injury,  it  cannot 
be  pretended  that  his  oflSce  alone  exempts  him  from  being  sued  in  the 
ordinary  mode  of  proceeding,  and  being  compelled  to  obey  the  judg- 
ment of  the  law.  How,  then,  can  his  office  exempt  him  from  this  par- 
ticular mode  of  deciding  on  the  legality  of  his  conduct,  if  the  case  be 
Buch  a  case  as  would,  were  any  other  individual  the  party  complained 
of,  authorize  the  process?" 

''It  18  not  by  the  office  of  the  person  to  whom  the  writ  is  directed, 
hut  the  nature  of  the  thing  to  be  done,  that  the  propriety  or  impro- 
priety of  issuing  a  mandamus  is  to  be  determined.  Where  the  head 
of  a  department  acts  in  a  case  in  which  executive  discretion  is  to  be 
exercised,  in  which  he  is  the  mere  organ  of  executive  will,  it  is  again 
repeated,  that  any  application  to  a  Court  to  control,  in  aay  respect, 
his  conduct,  would  be  rejected  without  hesitation." 

"  But  where  he  is  directed  by  law  to  do  a  certain  act  affecting  the 
absolute  rights  of  individuals,  in  the  performance  of  which  he  is  not 
placed  under  the  particular  direction  of  the  President,  and  the  per- 
formance of  which  the  President  cannot  lawfully  forbid,  and  therefore 
is  never  presumed  to  have  forbidden ;  as  for  example,  to  record  a  com- 
mission, or  a  patent  for  land,  which  has  received  all  the  legal  solemni- 
ties, or  to  give  a  copy  of  such  record ;  in  such  cases  it  is  not  perceived 
on  what  ground  the  Courts  of  the  country  are  further  excused  from 
the  duty  of  giving  judgment,  that  right  be  done  to  an  injured  in- 
dividual, than  if  the  same  services  were  to  be  performed  by  a  person 
not  the  head  of  a  department." 

We  have  made  these  lengthy  citations  from  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  because  they  present  with  admi- 
rable clearness  and  precision  the  views  on  the  subject  under  considera- 
tion which  are  entertained  with  rare  exceptions  by  the  legal  profession 
and  the  judiciary  throughout  the  entire  Union. 

Where  political  power  is  vested  in  a  public  oflScer,  he  is  responsible 
only  in  his  political  character  to  the  country.  Where  discretion  is  vested 
in  him,  he  but  conforms  to  the  law  in  exercising  that  discretion.  But 
where  a  question  of  political  power  is  not  involved,  where  no  discretion 
exists,  but  a  specific  legal  duty  is  imposed,  ministerial  in  its  character, 
Buch  as  the  issuance  of  a  patent,  the  delivery  of  a  commission,  the  pay- 
ment of  a  specific  sum,  or  the  drawing  of  a  particular  warrant,  and  in 
the  performance  of  that  duty  individuals  have  a  direct  pecuniary  inter- 
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€8t,  the  officer,  like  any  other  citizen,  is  subject  to  the  process  of  the 
regularly  constituted  tribunals  of  the  countr}'.  If*  this  be  not  so,  then 
the  officer  can  *' sport  with  the  vested  rights  of  others,"  and  the  gov- 
ernment will  cease  to  deserve  the  "  high  appellation  "  of  being  a  gov- 
ernment of  laws,  and  the  ** obloquy''  referred  to  by  Chief  Justice 
Marshall  will  be  cast  upon  the  jurisprudence  of  the  country. 

The  Controller  of  the  State  is  an  officer  of  the  executive  depart- 
ment, but  the  greater  part  of  the  duties  devolved  upon  him  by  the 
law  are  of  a  ministerial  character.  The  Constitution  does  not  define 
his  duties.  It  only  provides  that  there  shall  be  such  an  officer,  declared 
that  he  shall  be  subject  to  impeachment,  the  mode  of  his  election,  and 
that  his  compensation  shall  not  be  increased  or  diminished  during  his 
term  of  office.  He  does  not  hold  his  appointment  of  the  Governor,  is 
not  responsible  to  him,  and  acts  entirely  independent  of  him.  His 
duties  are  enumerated  and  defined  by  the  law,  and  they  are,  as  we 
have  said,  generally  of  a  purely  ministerial  character.  He  has  no 
discretion  as  to  the  issuance  of  warrants  for  appropriations  for  the 
public  service.  He  cannot  refuse  his  warrants  for  the  salaries  of  the 
Qovemor  and  Judges,  upon  any  notions  that  such  matters  rest  in  his 
discretion,  and  that  in  his  judgment  those  officers  have  not  performed 
their  duties.  He  cannot  undertake  to  say  that  in  his  judgment  the 
capitol  ought  not  to  be  erected  at  Sacramento,  and  therefore,  in  the 
exercise  of  his  discretion,  refuse  the  warrants  for  the  appropriation 
made  by  the  law.  But  if  he  cannot  do  this  in  the  cases  supposed,  he 
cannot  do  it  in  any  case  where  a  specific  ministerial  duty  is  enjoined. 
But  it  is  clear,  it  is  asserted,  that  in  those  cases  the  law  requires  the 
issuance  of  the  warrants,  and  it  is  not  so  clear  in  the  present  case. 
That  may  be  a  very  good  reason  for  the  Controller  to  ask  in  the  pres- 
ent instaiice  the  judgment  of  the  Court  upon  the  question  as  to  what 
the  law  is;  but  the  law  being  determined,  the  obligation  becomes  as 
dear  and  certain  and  imperative  as  in  the  cases  enumerated.  But  it 
is  further  said,  that  to  issue  a  mandamus  to  the  Controller  will  be  a 
great  hardship  to  him,  as  he  may  be  indicted  under  the  statute  for 
issuing  the  warrants  in  obedience  to  the  Court,  and  be  impeached  by 
the  Legislature.  To  this  the  answer  is  ready  and  complete.  In  the 
first  place,  there  is  no  statute  which  forbids  the  issuance  of  the  war- 
rants, but  on  the  contrary,  the  State,  by  her  contract  still  subsisting 
and  in  force,  directs  and  requires  him  to  issue  them.  In  the  second 
place,  the  proposition  of  a  possible  impeachment  is  preposterous.    The 
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Legislature  has  declared  that*  an  officer,  for  willful  disobedience  to  the 
mandate  of  the  Cou^rt,  shall  be  deemed  guilty  of  a  misdemeanor  in  of- 
fice, (Practice  Act,  sec.  479)  and  it  would  be  a  most  unjust  imputa* 
tion  upon  the  character  of  any  legislative  assembly  to  suppose,  in  the 
face  of  such  a  declaration,  that  it  would  present  any  articles  of  im- 
peachment against  an  officer  for  yielding  obedience  to  the  law.  The 
Legislature  has  undoubtedly  the  power  —  the  physical  power,  so  to 
speak  —  to  impeach  any  officer;  the  Governor  for  vetoing  a  bill  —  the 
Judges  for  rendering  a  decision.  So  it  has  the  power  to  impose  a  tax 
amounting  to  the  entire  value  of  the  property  upon  which  it  is  levied; 
but  the  possession  of  this  power  does  not  justify  the  supposition  that 
it  will  be  arbitrarily  and  tyrannically  exercised.  It  is  to  be  assumed 
in  all  cases  of  this  kind  that  the  members  of  the  Legislative  Assembly 
will  be  governed  by  sentiments  of  justice,  and  the  ordinary  rules  of 
common  sense  which  influence  members  of  a  civilized  society.  So  a 
grand  jury  possesses  the  power  to  indict  any  one;  but  will  it  do  it  with- 
out proper  evidence?  Will  it  say  that  A  killed  B  whilst  B  is  still  liv- 
ing? The  possibility  of  a  tyrannical  exercise  of  power  against  a  public 
functionary  for  the  discharge  of  his  duties,  is  no  excuse  for  the  neglect 
of  those  duties.  But  it  does  not  appear  to  have  occurred  to  the  counsel 
of  the  respondent,  that  if  the  issuance  or  refusal  of  warrants  was  a 
mere  executive  act,  resting  in  the  discretion  of  the  Controller,  he  pos- 
sesses an  inviolability  from  all  personal  responsibility  for  any  broach 
of  duty.  Acts  which  are  discretionary  are  not  the  subjects  of  indict- 
ment or  impeachment.  For  the  exercise  of  discretion,  allowed  by  the 
law,  or  necessarily  incident  to  his  office,  he  could  never  be  held  ac« 
countable.  An  unwise  exercise  of  discretion  there  may  be;  but  unless 
there  be  an  ingredient  of  corruption  or  turpitude  of  some  kind,  there 
can  be  no  ground  for  any  criminal  proceedings  either  Taefore  the 
Courts  or  the  Legislature. 

Again,  the  Controller  is  required  to  give  a  bond  for  the  faithful 
performance  of  his  duties,  and  all  parties  injured  or  aggrieved  by  the 
wrongful  act  or  default  of  the  officer,  may  institute  suits  thereon  in 
their  own  names.  (Act  concerning  Controller,  of  January  19th,. 
1850;  and  concerning  official  bonds,  of  February  9th.  1850.)  But 
what  relief  can  injured  parties  have  upon  such  bond,  if  the  acts 
of  the  Controller  are  matters  resting  in  his  discretion?  The 
Controller  may  refuse  a  warrant  to  which  an  individual  is 
entitled,  and  when  suit  is  instituted  for  such  refusal  the  an- 
swer would  be  made:  "I  am  an  executive  officer;  I  am  inde- 
jjendent  of  the  Courts;  the  issuance  of  that  warrant  wa&^  matter 
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resting  in  my  discretion;  1  differ  with  the  tribunals  established  for  the 
construction  of  the  law;  I  am  sole  judge  in  this  matter '^  —  and  the 
answer  would  be  perfect  and  conclusive.  If  the  act  alleged  as  a  breach 
of  the  bond  was  a  matter  of  executive  discretion,  that  fact  alone  would 
be  a  complete  determination  of  the  suit.  It  is  to  such  results  that  the 
prei)08terou8  claim  asserted  on  behalf  of  the  Controller  must  neces- 
sarily lead. 

"  It  is  not  by  the  oflSce  of  the  person/'  says  the  Supreme  Court  of 
the  United  States,  "  to  whom  the  writ  is  directed,  but  the  nature  of 
the  thing  to  be  done,  that  the  propriety  or  impropriety  of  issuing  a 
mandamus  is  to  be  determined.^'  The  nature  of  the  things  to  be  done 
by  the  Controller  is  similar  to  the  nature  of  the  things  to  be  done  by 
the  Auditors  of  the  counties,  and  whatever  immunities  he  possesses 
they  possess.  The  duties  of  the  two  officers,  though  specifically  dif- 
ferent, are  similar  in  their  general  nature.  So  the  duties  of  the  several 
County  Treasurers  are  similar  in  their  general  nature  to  the  duties  of 
the  Treasurer  of  the  State,  and  those  officers  possess  like  immunities. 
Yet  it  would  be  a  startling  proposition  that  the  Auditors  and  Treasu- 
rers of  the  several  counties  are  wholly  irresponsible  to  the  law,  or  to 
aggrieved  individuals  for  their  errors,  or  for  the  abuse  of  their 
official  trusts. 

But  it  is  only  to  the  executiTe  officers  of  the  State,  it  is  said,  that 
this  exemption  from  the  legal  process  of  the  Court  applies.  The  argu- 
ment does  not,  however,  stop  with  them.  It  establishes  also  the  im- 
munity of  the  county  officers,  if  it  establishes  anything;  for  it  is  by  the 
nature  of  the  thing  to  be  done,  and  not  by  the  office  of  the  person,  that 
the  propriety  or  impropriety  of  issuing  a  mandamus  is  to  be  deter- 
mined. 

In  our  former  opinion,  we  stated  that  to  the  executive  department 
belong  all  the  numerous  officers  connected  with  the  execution  of  the 
laws,  and  such  is  certainly  the  case;  for  the  powers  of  the  government, 
by  whomsoever  exercised,  must  belong  to  the  one  or  the  other  of  the 
three  departments.  If  the  officers  do  not  belong  to  the  judiciary  or 
legislative  department,  they  must  fall  under  the  executive  department. 
The  duties  of  the  officers  of  the  latter  class  are  sometimes  purely  exec- 
utive in  their  character,  and  sometimes  purely  ministerial.  So  far  as 
they  are  of  the  latter  character,  they  must  —  if  law  is  to  be  adminis- 
tered and  rights  protected  —  be  subject  to  enforcement  by  judicial  pro- 
ceedings. We  will  suppose,  however,  for  the  present,  for  the  purposes 
of  this  case,  that  only  certain  officers  of  the  State  —  the  Governor, 
Secretary  of  State,  Controller,  Treasurer,  Survevoj^^Ge]g^\^wid  At- 
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tomey  General  —  belong  to  the  executive  department;  a  supposition 
which  has  no  warrant  in  the  Constitution;  and  then  test  the  doctrine 
of  the  respondeat  by  the  practical  results  to  which  it  may  lead.  We 
will  take  for  illustration  the  case  of  a  person  elected  to  the  office  of 
District  Judge  of  the  district  of  Sacramento.  The  proper  certificate 
of  the  election  is  transmitted  to  the  Secretary  of  State,  and  by  him  to 
the  Governor.  The  latter  officer  signs  a  commission  for  the  Judge 
elect,  and  hands  it  to  the  Secretary  of  State,  that  the  seal  of  the  State 
may  be  affixed  and  the  commission  then  delivered.  The  Secretary  of 
State,  though  appointed  in  the  first  instance  by  the  Governor,  is  not 
responsible  to  that  officer,  biit  is  independent  of  him.  He  is  of  opinion 
that  the  law  authorizing  the  election  was  not  constitutionally  passed, 
or  that  the  election  was  invalid,  or  that  the  candidate  returned  was 
ineligible,  and  he  therefore  declines,  in  the  exercise  of  his  discretion,  to 
deliver  the  commission.  Application  is  made  to  the  Court  for  a  man- 
damus to  compel  the  delivery,  but  the  writ  is  refused,  for  the  act  of  de- 
livery is  an  executive  act,  which  is  beyond  the  control  of  judicial  pro- 
ceedings. Suit  is  then  brought  upon  the  Secretary's  bond  for  the  re- 
fusal, by  the  aggrieved  party,  but  the  act  being  discretionary  con- 
stitutes no  breadi  of  official  duty,  and  judgment  passes  in  favor  of  the 
Secretary.  Complaint  is  finally  made  to  the  Legislature,  and  an  in- 
vestigation is  ordered,  and  perhaps  articles  of  impeachment  are  pre- 
sented; but  to  both  the  ready  answer  is  given  —  "The  act  of  which 
complaint  is  made  was  of  an  executive  character,  resting  in  the  discre- 
tion of  the  officer,  and  for  an  erroneous  exercise  of  discretion — there 
being  in  it  no  ingredient  of  corruption  or  turpitude  of  any  kind  —  no 
criminal  proceedings  either  in  the  Courts  or  before  the  Legislature 
can  be  maintained."  To  punish  for  an  unwise  or  erroneous  exercise  of 
discretion  would  be  an  act  of  simple  tyranny.  The  impeachment  would 
of  course  fail.  In  the  meantime  the  Judge  elect  is  deprived  of  his 
office,  in  which  he  has  a  vested  right,  and  of  its  honors  and  emoluments ; 
the  people  of  the  district  are  deprived  of  his  services,  their  will  is  de- 
feated, and  they  are  subjected  to  the  necessity  of  submitting  to  the 
exercise  of  judicial  authority  by  an  incumbent  not  of  their  choice,  and 
who,  it  may  be,  for  the  most  important  public  considerations,  ought 
not  to  be  retained  in  power.  But  we  will  take  one  step  further;  we 
will  suppose  the  commission  is  delivered.  The  Judge  enters  upon  the 
duties  of  his  office, and  at  the  end  of  the  month  applies  to  the  Controller 
to  issue  a  warrant  for  his  salary.  The  Controller  is  not  responsible  to 
the  Governor  or  Secretary;  he  is  independent  of  both,  and  he  enter- 
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tains  doubts  as  to  the  law  directing  the  election  and  the  qualifications 
of  the  candidate,  and  he  therefore  declines,  in  the  exercise  of  his  dis* 
cretion,  to  issue  his  warrant  The  same  proceedings  for  a  man* 
damns,  and  upon  the  officer's  bond,  and  before  the  Legislature,  as  in 
the  case  of  the  Secretary's  refusal  to  deliver  the  commission,  are  taken, 
and  with  the  like  result.  In  the  meantime  the  Judge  is  deprived  of 
his  salary,  which  may  constitute  the  only  means  of  support  for  him- 
self and  family,  and  yet  he  is  at  the  same  time  prohibited  from  the 
practice  of  his  profession,  perhaps  to  him  the  only  other  source  o£ 
livelihood.  He  must  resign  his  office,  or  await  some  providential  in- 
fluence upon  the  Controller's  mind,  by  which  the  latter's  views  of  his 
discretionary  duty  may  be  changed.  But  we  will  take  still  another 
step;  we  will  suppose  the  warrant  is  issued  and  is  presented  to  the 
Treasurer  for  payment.  The  Treasurer  is  not  responsible  to  the  Gov- 
ernor, the  Secretary  of  State  or  the  Controller.  He  is  independent  of 
all  those  officers,  and  he  has  doubts  as  to  the  validity  of  the  election, 
or  the  right  of  the  incumbent  to  the  office,  and  he  therefore  declines, 
in  the  exercise  of  his  discretion,  to  pay  the  warrant.  The  same  pro- 
ceedings by  mandamus,  and  upon  his  bond,  and  before  the  Legisla- 
ture, are  instituted,  as  in  the  case  of  the  Secretary's  refusal  to  deliver 
the  commission,  and  are  followed  by  the  same  result.  Thus  the  will 
of  the  people  of  the  district  may  be  defeated,  and  the  purposes  of  the 
law  evaded,  and  the  vested  rights  of  the  Judge  essentially  impaired, 
by  any  one  of  these  three  officers  of  the  executive  department,  upon 
the  pretentious  claim  that  the  performance  of  the  acts,  which  the  law 
specifically  enjoins  upon  them,  is  a  matter  resting  in  their  discretion, 
for  which  they  are  not  responsible  to  the  law,  but  are  above  and  in- 
dependent of  it. 

Let  us  take  another  case  to  illustrate  the  practical  results  of  the 
doctrine  asserted.  At  its  last  session  the  Legislature  passed  an  act  for 
the  construction  of  a  State  capitol  at  Sacramento,  and  appropriated 
$100,000  out  of  any  moneys  in  the  treasury  not  otherwise  appropriated 
to  carry  the  act  into  effect,  and  authorized  the  Commissioners  des- 
ignated therein  to  enter  into  contracts  for  the  work,  and  to  draw  or- 
ders from  time  to  time,  as  the  services  provided  are  performed,  upon 
the  Controller,  and  directed  that  officer  to  draw  his  warrants  upon  the 
Treasurer  for  the  amount  of  such  orders.  We  will  suppose  the  Com- 
missioners have  made  the  contract  for  the  construction  of  the  cap- 
itol, that  the  contractor  has  entered  upon  the  performance  of  the  con- 
tract, and  commenced  the  erection  of  the  building,  and  orders  for  che 
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work  performed  are  drawn  upon  the  Controller,  and  application  is 
made  to  him  for  his  warrants.  The  issuance  of  the  warrants  is  an  ex- 
ecutive act,  resting  in  the  discretion  of  the  officer,  and  he  has  doubts 
as  to  the  passage  or  construction  of  the  statute,  or  the  validity  of  the 
contract  made  thereunder,  and  he  declines  to  give  the  warrants.  He 
dannot  be  compelled  to  perform  this  duty  by  mandamus,  and  the  mere 
erroneous  exercise  of  his  discretion  is  not  a  breach  of  his  official  bond, 
01  the  ground  of  criminal  proceedings.  The  result  follows  —  the  work 
must  cease,  and  the  law  for  the  year,  at  least,  be  practically  defeated. 

We  might  proceed  and  show  that  the  doctrine  asserted  leads  di- 
rectly to  the  subversion  of  the  rights  of  individuals,  the  derangement 
of  the  appropriatioDs  for  the  public  service,  the  defeat  of  the  will  of 
the  people,  and  practically  gives  to  the  officers  of  the  State  in  the  ex- 
ecutive department,  an  absolute  veto  upon  the  most  important  legisla- 
tion of  the  Slate.  If  such  be  in  fact  the  constitution  of  our  govern- 
ment, and  the  effect  of  the  division  of  its  powers  into  three  depart- 
ments, the  government  is  not  one  of  laws,  and  it  is  not  worth  a  strug- 
gle for  its  preservation.  There  is  something  repugnant  to  all  just  no- 
tions of  good  government  and  of  civil  liberty,  in  the  claim  that  these 
executive  officers  of  the  State,  in  matters  purely  ministerial,  are  su- 
preme in  their  respective  departments;  that  they  can  give  effect  or  not> 
at  their  discretion,  to  the  appropriations  of  the  Legislature,  and  thus 
advance  or  suspend  at  their  will  the  public  works,  and  that  they  can 
pass  absolutely  upon  the  rights  of  individuals,  without  hearing,  or 
any  of  the  formalities  provided  for  the  protection  of  such  rights.  An 
impeachment  could  not  be  sustained,  as  we  have  said,  if  his  acts  are 
matters  of  discretion;  but  suppose  it  could  be  sustained,  that  result 
would  not  afford  to  the  injured  individual  his  remedy.  The  impeach- 
ment is  for  the  punishment  of  the  officer,  and  not  for  the  redress  of 
the  private  citizen. 

The  case  may  arise  when  the  Controller  will  deny  that  the  incum- 
bent of  the  office  of  Treasurer  is  properly  in  office,  and  refuse  to  issue 
his  warrants  upon  him,  or  the  reverse  may  occur,  and  the  Treas- 
urer may  deny  that  the  incumbent  of  the  Controller's  office  is  en- 
titled to  his  place,  and  refuse  to  acknowledge  the  validity  of  any 
warrants  drawn  by  him.  Who  is  to  decide  in  cases  of  this  kind? 
Has  the  judiciary  no  power  to  determine  the  matters  in  contro- 
versy ?  Again :  the  case  may  occur  —  and  unfortunately  for  Cali- 
fornia, it  has  on  one  occasion,  at  least,  occurred  already  —  that 
the  Treasurer  may  attempt  to  remove  the  funds  to  some  other  vAace 
than  the   capital  —  out,   perhaps,   of   the   State  — for^he   alleged 
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purpose  of  more  conveniently  meeting  the  obligations  of  the  State ;  and 
will  it  be  pretended  that  no  process  in  restniint  of  such  proceedings 
can  issue  from  the  Courts?  If  the  acts  of  the  Treasurer  are  matters 
resting  in  his  discretion  —  if  they  are  executive  merely  —  and  for 
which  the  officer  is  responsible  only  to  the  Legislature,  the  funds  may 
be  removed.  The  Courts  cannot  interfere,  and  before  the  Legislature 
can  meet,  the  funds  may  be  hopelessly  lost  to  the  State.  These,  it  may 
be  urged,  are  extreme  cases;  but  if  the  Courts  cannot  compel  any  acts 
to  be  performed  by  the  Treasurer,  because  all  his  acts  are  matters  of 
discretion,  they  cannot  restrain  the  performance  of  any  acts  by  him, 
for  the  like  reason. 

We  have  supposed,  for  the  purpose  of  illustrating  the  practical  ef- 
fect of  the  doctrine  asserted  by  the  respondent,  that  the  exemption 
from  legal  control  in  matters  ministerial,  is  limited  to  those  who  are 
specially  termed  State  officers,  though  we  have  shown  that  immuni- 
ties, if  existing,  as  to  them,  must  extend  in  like  manner  to  all  the 
oflBcers  of  the  executive  department.     This  being  the  case,  the  adminis- 
tration of  the  government  would  for  all  useful  purposes  be  dissolved. 
All  officers  of  that  department,  upon  that  doctrine,  would  be  and  are 
independent,  not  only  of  all  process  of  the  Courts,  but  of  each  other ; 
or  rather,  the  action  of  each  is  dependent  for  its  efficacy  upon  the  view 
which  the  others  may  take  of  their  own  duties.  If  this  doctrine  can  be 
maintained,  the  government  must  cease  to  be  one  of  law,  and  must 
sink  into  merited  contempt  for  its  weakness  and  inefficiency. 

In  our  former  opinion,  we  stated  that  the  doctrine  that  the  officers 
of  the  government  can  be  compelled,  by  the  compulsory  process  of 
mandamus,  to  the  performance  of  mere  ministerial  duties,  was  held 
not  only  by  the  Federal  Courts,  but  by  the  highest  tribunal  of  nearly 
every  State  where  the  question  has  been  raised.  Since  then  our  at- 
tention has  been  called  to  the  case  of  Guthrie  v.  The  United  States, 
(17  How.  284)  as  though  we  had  misapprehended  its  effect,  and  to 
the  case  of  Devine  ▼.  Harvey  (7  Monroe,  440)  as  in  conflict  with  our 
views.  In  speaking  of  the  case  of  Onthrie  v.  I'he  United  States,  we 
stated  that  the  judgment  of  the  Circuit  Court  refusing  the  mandamus 
was  sustained  on  the  ground  that  the  writ  was  not  a  legal  remedy  to 
try  the  title  of  the  relator  to  the  office  he  daimed ;  that  it  is  true,  there 
are  observations  in  the  opinion  of  Mr.  Justice  Daniel,  which  appar- 
ently question  the  doctrine  previously  established  by  the  Court,  but 
that  they  seem  to  have  been  made  with  reference  to  disputed  or  contro- 
verted claims;  for  the  opinion  admits  that  it  had  been  ruled  that  the 
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power  of  the  Courts  of  the  United  States,  by  mandamus,  extended  to 
euch  acts  as  are  purely  ministerial.  We  have  again  looked  into  the 
case,  and  we  find  that  the  statement  as  to  the  views  of  Mr.  Justice 
Daniel  is  correct,  and  that  the  opinion  delivered  by  him  was  the 
opinion  of  a  minority  of  the  Court.  At  the  time,  the  Court  con- 
sisted of  nine  Judges,  one  of  whom,  Mr.  Justice  McLean,  was  of 
opinion  that  the  mandamus  should  issue;  and  four  of  whom, 
Justices  Curtis,  Nelson,  Grier  and  Campbell,  placed  their  concur- 
rence in  the  judgment  of  affirmance  on  the  ground  that  the  writ 
was  not  a  legal  remedy  to  try  the  title  of  the  relator  to  the  office 
claimed,  and  expressly  reserved  the  expression  of  an  opinion  upon  any 
other  question  argued.  If,  therefore,  the  case  do  not  decide  the 
proposition  we  have  stated,  it  decides  nothing.  Certain  it  is,  that 
the  particular  views  advanced  by  Mr.  Justice  Daniel  were  not  enter- 
tained, or  at  least  were  not  concurred  in,  by  a  majority  of  the  Court. 
In  Devine  v.  Harvey,  the  Legislature  of  Kentucky  had  allowed  a  cer- 
tain sum  to  Devine,  and  a  creditor  having  judgment  against  him  en- 
deavored to  subject  the  claim,  by  bill  in  equity,  to  the  satisfaction  of 
the  judgment,  making  Devine,  and  the  Auditor  and  Treasurer  of  tlit: 
State,  parties.  The  bill  was  filed  under  an  act  of  the  State  authoriz- 
ing a  proceeding  of  that  nature  to  subject  any  choses  in  action  belong- 
ing to  a  judgment  debtor  after  execution  had  been  returned  unsatis- 
fied. The  Court  held  that  the  bill  would  not  lie,  and  that  the  Auditor 
and  Treasurer  were  not  proper  parties,  "  but  as  Devine  might  have 
proceeded  by  mandamus  against  the  Auditor  and  Treasurer  to  com- 
pel them  to  pay  this  money  out  of  the  treasury,  in  case  of  their  re- 
fusal/' it  might  be  urged  that  the  claim  was,  within  the  spirit  of  the 
terms,  chose  in  action,  and  the  equity  of  the  act,  were  it  not  for  the 
rule  of  law  that  the  Commonwealth  is  not  embraced  by  an  act  which  is 
made  to  operate  between  individuals,  where  there  is  nothing  in  the 
act  showing  an  intention  to  that  effect;  and  that  by  the  act  in  ques- 
tion it  was  not  the  intention  of  the  Legislature  to  include  the  State  in 
the  class  of  debtors  who  could  be  compelled  to  pay  their  debts  to  the 
creditors  of  their  own  creditors.  This  case,  so  far  from  being  in  con- 
flict with  our  views,  expressly  recognizes  the  authority  of  the  Court  to 
issue  a  mandamus  to  the  Auditor  and  Treasurer  of  the  State  to  en- 
force the  payment  of  a  claim  allowed  by  the  Legislature. 

In  our  former  opinion,  we  referred  to  several  adjudications  of  this 
Court,  asserting  the  power  of  the  District  Court  to  issue  a  mandamus 
to  the  Controller  of  the  State  to  enforce  tlie  performance  of  a  minis- 
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terial  act  enjoined  upon  him  by  the  law;  to  Fowler  v.  Pierce,  (2  Cal. 
166)  in  which  that  Court  was  directed  to  issue  the  writ  commanding 
him  to  audit  the  account  of  a  member  of  the  Legislature  whose  com- 
pensation was  fixed  by  law;  to  People  ex  rel,  McDougall  v.  Bell,  (4 
Cal.  197)  in  which  it  was  ordered  to  award  the  writ  to  compel  him  to 
correct  an  error  in  the  auditing  of  an  account ;  and  to  People  v.  Whit^ 
man,  (6  Cal.  669)  in  which  it  was  instructed  to  allow  the  writ  com- 
manding him  to  draw  his  warrants  on  the  Treasurer  for  compensation 
due  the  relator  as  Supreme  Court  Reporter,  The  legislative  recogni- 
tion of  this  power  of  the  Court  has  been  in  accordance  with  the  adju- 
dications on  the  subject.  In  the  act  passed  at  the  first  session  of  the 
L^fllature,  organizing  the  District  Courts,  it  is  expressly  provided 
that  "they  shall  have  power  to  issue  and  direct  writs  of  mandamiLS, 
prohibUion,  quo  warranto,  habeas  corpus,  ne  exeat  and  all  other  writs 
and  processes  to  Courts  of  inferior  jurisdiction,  and  to  corporations 
and  individuals,  which  shall  be  necessary  to  the  furtherance  of  justice 
and  the  regular  execution  of  the  laws'*  (Laws  of  1850,  ch.  33,  sec.  8.) 
In  the  act  to  regulate  civil  proceedings,  passed  in  1851,  a  chapter  is 
devoted  exclusively  to  the  subject  of  mandamus.  The  four  hundred 
and  sixty-seventh  section  of  the  act  provides  that  the  writ  may  be  "  is- 
sued by  any  Court  in  this  State  except  a  Justice^s,  Recorder's  or 
Mayor's  Court,  to  any  inferior  tribunal,  corporation,  board  or  person, 
to  compel  the  performance  of  an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  trust  or  station."  That  it  was  in 
contemplation  of  the  Legislature  that  the  writ  might  be  issued  to  offi- 
cers of  the  State,  is  evident  from  the  provisions  made  in  section  four 
hundred  and  seventy-nine  in  case  of  disobedience  to  the  mandate. 
That  section  reads  as  follows :  "  When  a  peremptory  mandate  has  been 
issued  and  directed  to  an  inferior  tribunal,  corporation,  board  or  per- 
son, if  it  appear  to  the  Court  that  any  member  of  such  tribunal,  cor- 
poration or  board,  or  such  person  upon  whom  the  writ  has  been  per- 
sonally served,  has,  without  just  excuse,  refused  or  neglected  to  obey 
the  same,  the  Court  may,  upon  motion,  impose  a  fine  not  exceeding 
$1,000.  In  case  of  persistence  in  a  refusal  of  obedience,  the  Court 
may  order  the  party  to  be  imprisoned  for  a  period  not  exceeding  three 
months,  and  may  make  any  orders  necessary  and  proper  for  the  complete 
enforcement  of  the  writ.  If  a  fine  be  imposed  upon  a  judgeor  officer  who 
draws  a  salary  from  the  State  or  county,  a  certified  copy  of  the  order 
shall  be  forwarded  to  the  Controller  or  County  Treasurer,  as  the  case 
may  be,  and  the  amount  thereof  may  be  retained  from  the  salary  of 
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such  Judge  or  oflficer.  Such  Judge  or  officer  for  his  willful  disobedicDce 
shall  also  be  deemed  guilty  of  a  misdemeanor  in  office."  These  sec- 
tions have  remained  on  the  statute  book  without  change  since  their 
passage  in  April,  1851. 

We  refer  to  these  provisions  of  the  law  not  as  the  source  of  authority 
to  the  District  Court  to  issue  the  writ.  The  authority  is  inherent  in 
the  Court.  The  process  is  a  part  of  that  system  of  remedies  furnished 
by  the  general  principles  of  the  common  law,  independent  of  statute, 
for  the  enforcement  of  private  rights.  We  refer  to  the  legislation  to 
show  that  the  doctrine  advanced  by  the  respondent  has  no  more  coun- 
tenance in  any  action  of  the  legislative  department  than  it  has  in  the 
action  of  the  judicial  department.  We  believe,  too,  that  the  doctrine 
was  never  asserted  in  any  of  the  numerous  applications  for  the  writ 
which  have  come  before  this  Couri;  —  if  we  except  perhaps  one  case, 
that  of  Nougues  v.  Douglass  et  ah  (7  Cal.  80).  In  that  case  the  writ 
was  asked  against  the  Secretary  of  State  and  others,  constituting  Com- 
missioners under  the  Act  of  April,  1856,  for  the  erection  of  a  State 
capitol,  to  compel  them  to  draw  their  warrants  upon  the  Controller  in 
favor  of  the  contractor;  and  yet  at  the  same  time,  as  it  would  appear 
from  the  opinion  of  Mr.  Chief  Justice  Murray,  the  counsel  of  the  re- 
lator denieJ  the  power  of  the  Court  to  enforce  the  writ  when  issued. 
"According  to  the  appellant's  own  showing,^'  says  the  Chief  Justice, 
"  he  has  no  right  in  Court,  for  he  asks  a  mandamus  to  compel  the 
Secretary  of  State  and  other  officers  to  act  in  their  official  capacity, 
and  at  the  same  time  denies  the  power  of  the  Court  to  issue  any  pro- 
cess to  carry  its  judgments  into  execution.  According  to  the  argu- 
ment of  the  appellant,  if  we  were  to  decide  the  law  under  considera- 
tion constitutional,  and  award  the  mandamus,  the  Secretary  of  State 
might  refuse  to  obey  the  order,  and  here  would  be  exhibited  the 
anomaly  of  a  Court  with  jurisdiction  to  hear  and  determine,  without 
the  power  of  carrying  its  judgments  into  effect  —  a  sort  of  legal  mori' 
strosiiy  that  never  had  an  existence  in  any  civilized  system  of  juris* 
prudence.  According  to  the  same  argument,  the  Treasurer  may  re- 
fuse to  pay  every  warrant  presented  to  him,  and  the  holder  would 
have  no  relief.*' 

It  is  unnecessary  to  pursue  this  matter  any  further.  We  have,  for 
a  second  time,  examined  this  question  of  power  in  the  Courts  at  great 
length,  because  the  doctrine  asserted  in  opposition  to  its  existence  is 
fraught  with  the  most  pernicious  consequences,  is  revolutionary  in  its 
character,  and  if  sanctioned,  will  render  the  Government  incapable  of 
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protecting  a  large  class  of  private  rights.  That  the  doctrine  is  unsup< 
ported  by  reason,  and  opposed  by  authority,  we  think  we  have  abund- 
antly established.    The  petition  for  rehearing  must  be  denied. 

It  only  remains  to  consider  the  application  of  the  relators  for  a  mod- 
ification of  the  judgment,  so  that  it  may  order  the  writ  to  issue  di- 
rectly from  this  Court,  instead  of  being  remitted  to  the  District  Court, 
as  in  the  usual  way.  For  the  application,  it  is  urged  that  every  ques- 
tion involved  in  the  case  is  determined,  and  the  only  effect  of  remand- 
ing the  case  to  the  District  Court  will  be  to  interpose  unnecessary  and 
highly  injurious  delays  in  the  enjoyment  by  tiie  relators  of  their 
ascertained  rights.  In  opposition  to  this  view,  it  is  urged  that  the  ap- 
pellate power  of  this  Court  is  to  be  exercised  with  reference  to  the 
judgments  of  the  District  Court,  by  reversing,  affirming  or  modifying 
such  judgments,  and  that  the  mode  and  manner  of  enforcing  its  ap- 
pellate power  in  these  respects  is  a  matter  of  practice,  and  like  the 
manner  in  which  appeals  may  be  taken  or  suits  be  brought,  is  the 
proper  subject  of  legislative  control,  provided  the  jurisdiction  itself 
be  left  intact,  and  that  by  statute  the  judgments  of  this  Court  are  to 
be  transmitted  to  the  District  Court  to  be  there  enforced  through  its 
processes.  There  is  a  difference  of  opinion  between  the  Justices  de- 
ciding this  case  on  this  subject,  which  must  result  in  the  defeat  of  the 
application. 

The  petition  of  the  respondent  for  rehearing,  and  the  application  of 
the  relators  for  a  modification  of  the  judgment,  must  be  denied;  and 
it  is  so  ordered. 

Baldwin,  J.,  having  been  consulted  with  reference  to  the  contract 
between  Estill  and  the  Board  of  State  Prison  Commissioners  before 
going  on  the  bench,  did  not  sit  in  the  case. 


SCHLOSS  et  dl.  v.  WHITE  et  ai. 

« 

On   appeal,   a    Judgment   by    default   will    be    reversed,    unless    the   record    show 
serrice  on  the  defendant,  or  appearance,  though  possibly  a  Judgment  so  obtained 
could  not  be  Impeached  collaterally. 
Casefc   cited. 

Plaintiff  Bued  out  an  attachment  a^lnst  K.,  and  the  Sheriff  levied  it  on  certain 
goods.     Other  creditors  issued  attachmonts.   which  wore   levied  by  the  Sheriff 
on   the  same   goods.     Plaintiff  then   dismissed   his  attachment,  and   sued   the 
VOL.  XVI.- 5 
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Sheriff  In  replevin,  claiming  that  K.  obtained  a  portion  of  the  goods  of  plaln^ 
tiff  by  fraud.  Instead  of  taking  the  goods  out  of  the  Sheriff's  possession, 
plaintiff  made  an  arrangement  with  the  Sheriff,  whereby  he  agreed  to  soil  the- 
goods,  and  keep  the  proceeds  to  answer  any  Judgment  plaintiff  might  obtaii> 
In  his  replevin  suit.  Sheriff  sold  the  goods,  paid  the  money  Into  Court,  say- 
ing nothing  about  this  arrangement,  and  the  money  was  paid,  by  order  of 
Court,  on  the  claims  of  the  other  creditors.  The  sureties  of  the  Sheriff  had 
nothing  to  do  with,  and  gave  no  sanction  to  the  arrangement.  Plaintiff  had 
jifdgment  In  replevin :  Held,  that  the  sureties  on  the  Sheriff's  official  bond 
are  not  liable  to  plaintiff  for  the  goods  or  the  money  received  from  the  sale  — 
this  agreement  between  him  and  plaintiff  being  no  part  of  the  Sheriff's  official 
duty ;  that  the  Sheriff,  as  such,  had  no  legal  authority  to  sell  these  goods  and 
to  bold  the  money  on  bailment  for  plaintiff;  and  that,  In  so  far  as  plaintiff 
trusted  the  Sheriff  with  the  goods,  and  authorized  him  to  sell  them,  he  became 
the  agent  of  plaintiff,  and  must  be  looked  to  as  such. 
Bareties  on  the  Sheriff's  official  bond  in  this  State,  stipulate  for  his  official,  not 
his  personal  dealings,  and  arie  entitled  to  stand  on  the  precise  terms  of  their 
contract. 

Appeal  from  the  Sixth  District. 

The  suit  was  against  the  Sheriff,  White,  and  his  seven  sureties,  as  to 
two  of  whom  the  record  does  not  show  any  service,  and  they  made  no 
appearance.  Some  of  them  demurred,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  De- 
murrer overruled,  answer  filed,  and  the  case  submitted  on  the  facts 
stated  in  the  opinion.  Judgment  was  rendered  against  all  of  the  de- 
fendants, who  appeal. 

Robinson,  Beatty  &  Eeacock,  for  Appellants. 

1.  The  record  does  not  show  service  on  two  of  the  defendants,  non 

appearance  by  them,  and  hence  the  judgment  being  against  all  the 

jt  be  reversed.     {Treat  v.  McCall  &  Brady,  10 

le  Sheriff^s  official  bond  are  not  bound  to  pay 
payable  by  a  voluntary  arrangement  between 
fs  in  regard  to  a  matter  not  strictly  pertaining 
f.  (Burge  on  Suretyship,  206;  Mayhew  v. 
;  Smith  V.  Knox,  3  Esp.  47;  WUliams  v.  Price, 


ipondent. 

iyely  shown  that.Barr  and  Selby,  two  of  the 
jrved  with  process,  and  the  Court  below  would 
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not  have  rendered  judgment  against  them  unless  they  had  been  before 
it.  All  intendments  must  be  made  to  support  the  judgment  of  a  Court 
of  general  jurisdiction.  In  Treat  v.  McCall  (10  Cal.)  the  record 
showed  that  the  defendant  was  not  served.  But  the  authorities  are 
numerous  to  sustain  the  jurisdiction  where  the  want  of  it  does  not 
aflSrmatively  appear.  {Hart  v.  Seixas,  21  Wend.  40 ;  Huntington  v. 
Charlotte,  16  Vt.  60;  Foot  v.  Stevens,  17  Wend.  484;  Granger  v. 
Clark,  22  Me.  128;  Woodbrough  v.  Perkins,  1  Bibb,  288.) 

If,  however,  this  supposed  want  of  service  be  error,  it  is  error  only 
as  to  the  parties  not  served ;  and  as  the  assignment  of  error  is  joint,  if 
it  be  bad  as  to  some,  it  is  bad  as  to  all. 

Again:  the  judgment  can  only  be  reversed  as  to  the  parties  not 
served.     (8  Texas,  140;  1  Williams,  Vt.  245.) 

2.  As  to  the  agreement  between  plaintifE  and  Sheriflf,  this  agree- 
ment contains  three  propositions: 

1st.  That  plaintiflE  would  not  take  the  goods  from  the  Sheriflf  in  his 
action  of  replevin. 

Now  the  seizure  by  the  Sheriflf  is  the  wrongful  act  which  entitled 
plaintiflf  to  his  action. 

In  this  action  the  statute  gives  an  additional  remedy  to  the  one  at 
common  law.  It  allows  a  recaption  of  the  goods  by  the  plaintiflf,  if  he 
gives  bond  and  security ;  but  he  is  not  compelled  to  do  so ;  he  can  bring 
his  action  as  at  common  law ;  the  statute  privilege  he  is  at  liberty  to 
waive,  and  that  is  all  the  plaintiflf  did  or  could  do  in  this  case,  and  his 
doing  so  cannot  be  construed  as  waiving  any  other  right.  The  fact 
that  he  had  already  given  the  bond,  does  not  necessarily  compel  him 
to  proceed  further  with  his  statute  remedy;  the  bond  would  probably 
stand  as  a  security  to  the  Sheriflf  for  costs,  and  that  places  him  in  a 
better  position  than  if  no  bond  was  given.  The  agreement,  therefore, 
to  this  extent,  was  a  mere  waiver  of  the  statute  proceedings,  which 
plaintiflf  was  not  bound  to  pursue. 

2d.  That  the  Sheriflf  might  sell  the  goods. 

This,  in  strict  sense,  was  no  agreement  whatever,  but  a  mere  recita- 
tion of  what  would  have  to  take  place  by  due  course  of  law.  The 
Sheriflf  held  the  goods  under  attachments ;  they  were  perishable  prop- 
erty; he  could  not  sell  without  a  writ  or  order  of  Court  previously 
obtained,  and  such  order  was  obtained  and  the  goods  sold  under  it. 

This  recitation  was  only  made  so  as  to  reach  the  third  proposition, 
which  was  the  real  and  only  agreement  between  the  parties  —  that  if 
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the  Sheriff  would  sell  these  goods,  and  in  doing  so  keep  a  separate  ac- 
count of  their  price,  then  plaintiff  would  only  hold  him  liable  for  the 
amount  they  actually  sold  for. 

3rd.  This  last  agreement  was  so  clearly  for  the  benefit  of  the  Sheriff, 
it  is  unnecessary  to  argue  it.  It  limited  his  liability,  and  that  of  his 
sureties,  to  the  amount  he  would  receive  in  cash. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  concur- 
ring. 

This  was.  a  suit  brought  on  a  Sheriff's  bond  against  the  oflBcer  and 
his  sureties.  It  seems  that  two  of  his  sureties,  Selby  and  Barr,  were 
not  served  with  process.  The  respondent  contends  that  the  mere  fail- 
ure of  the  record  to  show  service  on  a  defendant,  is  not  matter  for 
reversal,  since,  in  a  Court  of  general  jurisdiction,  the  regularity  of  its 
proceedings  is  presumed.  Some  authorities  are  cited  to  sustain  this 
Tiew.  But  our  practice  has  been  different.  While  possibly,  a  judg- 
ment so  obtained  might  not  be  impeached  collaterally,  (though  see 
Parsons  v.  Davis,  3  CaL  421)  yet  on  appeal  a  judgment  by  default 
will  be  reversed,  when  the  record  shows  no  service  of  notice,  and  no 
appearance  by  the  defendant.  (2  Cal.  88;  10  Id.  511;  3  Id.  Sup.) 
3ee  also  Whiiwell  v.  Batiier  (7  Id.  64)  and  cases  cited  on  the  briefs. 

For  this  error  the  judgment  muat  be  reversed. 

We  are  asked  to  pass  upon  the  question  involved  in  the  record,  which 
is  presented  by  an  agreed  statement  of  facts. 

It  seems  that  plaintiff  sued  out  attachment  against  one  Kalkmann^ 
and  had  it  levied  on  some  goods.  Other  creditors  issued  similar  process, 
also  levied  on  the  same  goods.  Afterwards  the  plaintiff  dismissed  his 
proceeding,  and  claimed  that  the  goods  levied  on,  or  a  part  of  them, 
were  his  own  property;  they  having  been  procured  by  Kalkmann  by 
false  pretenses.  The  plaintiff  sued  the  Sheriff  in  replevin.  He  did  not 
take  the  goods  out  of  the  Sheriff's  possession,  but  came  to  an  arrange- 
ment with  the  Sheriff,  whereby  the  Sheriff  agreed  to  sell  the  goods,  and 
keep  the  proceeds  to  answer  the  judgment  if  the  plaintiff  obtained  one 
in  his  replevin  suit.  The  Sheriff  sold  the  goods  and  paid  the  money  into 
Court, saying  nothing  about  this  arrangement;  and  the  money  was  paid, 
under  the  order  of  the  Court,  on  the  claim  of  the  other  creditors.  The 
sureties  of  the  Sheriff  had  nothing  to  do  with,  and  gave  no  sanction  to 
this  arrangement.  The  question  is,  are  .they  bound  to  the  plaintiff  for 
the  goods  or  the  money  received  from  the  sale — ^the  plaintiff  having  ob- 
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tained  judgment  in  the  replevin  suit?  We  think  they  are  not.  It  was 
no  part  of  the  Sheriff's  duty  to  make  this  agreement  with  the  plain- 
tiff to  sell  the  goods  and  to  hold  the  proceeds  for  the  plaintiff  in  a  cer- 
tain event.  He  had  no  legal  authority,  as  Sheriff,  to  sell  these  goods 
and  to  hold  the  money  on  bailment  for  the  plaintiff.  If  the  plaintiff 
trusted  him  with  the  custody  of  the  goods,  and  gave  him  authority  to 
sell  them,  he  became,  so  far,  the  agent  of  the  plaintiff,  and  the  plain- 
tiff must  look  to  him  merely  as  his  agent ;  he  cannot  hold  the  sureties 
bound  for  executory  contracts  of  this  sort,  entered  into  without  their 
consent.  If  so,  there  would  be  scarcely  a  limit  to  their  responsibility;- 
for  contracts  of  this  sort  might  run  for  years,  and  represent  every 
variety  of  complication.  If  the  Sheriff  had  retained  the  goods,  he 
might  have  obtained  a  bond  of  indemnity  from  the  other  creditors; 
or  if  the  plaintiff  had  given  bond,  he  might  have  relieved  the  Sheriff 
from  the  custody  of  the  goods.  But  here  the  Sheriff  assumes,  by  this 
agency,  a  responsibility  for  himself  and  his  sureties,  greater  in  degree 
and  different  in  kind,  from  that  imposed  by  law,  and  it  would  be  un- 
just and  impolitic  to  encourage  such  dealings  by  holding  sureties  re- 
sponsible for  them.  It  would  be  against  law  so  to  hold,  for  the  sure- 
ties are  entitled  to  stand  upon  the  precise  terms  of  their  contract,  by 
which  they  stipulated  in  this  case  for  the  official,  not  the  personal 
dealings  of  their  principal.  (Burge  on  Suretyship.) 
Judgment  reversed  and  cause  remanded. 


BOSTIC  V,  LOVE  ei  al. 

Ms8.  L.,  defendant,  wben  a  femme  sole,  contracted  a  debt,  upon  which  Jndgrment 
by  default  was  recovered  against  her,  and  an  appeal  taken  In  her  name  to  tha 
Snpreme  Court,  where  the  Judgment  was  affirmed.  Subsequently,  Judgment 
was  obtained  against  plaintiff  here,  as  surety  on  her  appeal  bond.  This  Judg- 
ment he  paid,  by  giving  his  note  In  full  satisfaction.  He  now  sues  Mrs.  L.  for 
the  sum  so  paid :  Betd,  that  she  cannot  defend  on  the  ground  that  the  paiper 
on  which  the  first  suit  against  her  was  brought  expressed  no  consideration,  and 
that  the  complaint  therein  averred  none,  and  that  hence  no  demand  is  shown 
against  her  —  the  Judgment  of  the  Supreme  Court,  being  conclusive  so  long  as 
It  stands,  cannot  be  attacked  collaterally  on  the  ground  that  the  parties  to  it 
did  not  prosecute  the  appeal,  but  must  be  set  aside,  if  at  all,  by  a  direct  pro- 
ceeding impeaching  it  for  fraud. 
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Held,  further,  tiiat  the  complaint  need  not  set  out  any  separate  property  of  the 
defendant,  because  the  wife  was  liable  in  personam  before  coverture,  and  under 
our  statute,  continues  so  after  marriage. 

The  equity  rule  requiring  two  witnesses  to  controvert  an  answer  under  oath, 
does  not  prevail  In  this  State.  The  answer  is  only  a  pleading,  and  is  not  evi- 
dence for  defendant 

Oordier  v.  Schloaa  (12  Cal.  148)  cited. 

Where  an  appeal  is  taken  by  a  party,  and  as  a  condition 'to  give  it  effect,  a  bond 
or  undertaking,  with  or  by  sureties,  is  annexed  —  the  undertaking  being  ex- 
ecuted for  the  benefit  of  the  appellant  —  the  law  presumes  it  was  executed  at 
his  request,  and  probably  no  proof  of  that  fact  is  requisite  in  a  suit  by  the 
surety  against  the  appellant,  for  money  paid  on  account  of  the  suretyship.  At 
all  events,  very  slight  proof  of  such  request  would  be  required. 

Appeal  from  the  Third  District. 

Mary  Love,  defendant,  being  unmarried,  tinder  the  name  of  Mary 
Bennett,  on  the  first  of  January,  1854,  made  and  delivered  to  Messrs. 
Wallace  &  Ryland,  of  San  Jos6,  a  memorandum  in  writing  in  the  fol- 
lowing words: 
*'  [$500.00.] 

"  I  promise  to  pay  to  Messrs.  Wallace  &  Ryland,  or  order,  the  sum 
of  five  hundred  dollars  as  soon  as  a  judgment,  either  in  favor  of  the 
plaintiff  or  defendant,  shall  be  rendered  in  the  case' of  Bennett  v. 
Bird,  now  pending  in  the  county  of  Santa  Cruz. 

"Mary  Bennett. 

"Witness:  Winston  Bennett.'* 

In  May,  1854,  she  married  Harry  Love.  On  the  fifteenth  of  August, 
1854,  Wallace  &  Ryland  filed  a  complaint,  based  upon  the  foregoing 
memorandum  against  Mary  Love,  styling  her,  in  the  complaint,  Mary 
Bennett.  The  action  was  a  simple  action  in  debt;  her  husband  was  not 
a  pariy  to  the  suit.  Judgment  by  default  was  taken  against  her  for 
the  amount  sued  for.  The  case  was  appealed  to  the  Supreme  Court, 
where  the  judgment  was  affirmed. 

Harry  Love,  the  husband,  Boetic,  plaintiff  in  this  suit,  and  one 
Peleg  Rust,  executed  the  appeal  bond. 

Wallace  &  Ryland  then  instituted  suit  on  the  appeal  bond,'  against 
the  parties  thereto,  and  recovered  judgment.  Bostic  and  Harry  Love 
then  delivered  to  Wallace  &  Ryland  their  promissory  note  for  the 
amount  of  the  judgment,  which  was  accepted  as  a  satisfaction  thereof. 
Subsequently^  Bostic  made  to  them  his  sole  note  for  the  amount  of 
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the  note  of  Harry  Love  and  himself,  which  they  accepted.  At  the 
time  this  suit  was  brought  by  plaintiff  he  had  paid  no  money  on 
account  of  the  appeal  bond,  but  this  note  was  still  held  by  Wallace  & 
Eyland,  and  was  secured  to  W.  &  R.  by  the  assignment  to  them  by 
Bostic  of  '^  certain  land  bonds." 

Upon  this  state  of  facts,  Bostic  filed  his  bill,  in  which  he  sought  to 
fiubject  the  separate  estate  of  Mrs.  Love  to  the  payment  of  the  debt 
which  he  had  assumed  to  Wallace  &  Ryland.  No  property  is  set  out 
or  described  as  her  separate  property,  the  only  allegation  being  the 
general  allegation  that  "Mary  Love  possessed  a  large  amount  of 
property,  both  personal  and  real,  and  which  she  holds  as  her  separate 
estate."  There  is  no  allegation  in  the  complaint,  that  her  separate 
estate  is  liable  for  the  debt,  or  that  this  debt  is  a  charge  upon  it. 

The  answer  of  Mary  Love  is  under  oath,  and  denies  "  that  she  was 
on  the  first  day  of  January,  A.  D.  1854,  or  at  any  other  time  indebted 
to  the  said  William  T.  Wallace  and  Caius  T.  Byland  in  the  sum  of  five 
hundred  dollars,  or  in  any  other  sum."  She  further  denies,  "  that  she 
at  any  time  directed  or  requested  any  appeal  to  be  taken  from  the  said 
alleged  judgment,  or  that  she  ever  requested  the  plaintiff,  Bostic,  to 
execute  for  or  on  her  behalf  any  appeal  bond  in  the  form  set  out  and 
described  in  the  plaintiff's  complaint,  or  in  any  other  form." 

To  controvert  the  denial  under  oath,  that  appellant  was  indebted  to 
Wallace  &  Byland,  plaintiff  offered  in  evidence  the  judgment  roll  in 
W.  &  R.  V.  Bennett    Plaintiff  had  judgment.    Mrs.  Love  appeals. 

Wm.  Mathews,  for  Appellant. 

1.  No  valid  demand  is  shown  in  favor  of  Wallace  &  Byland  against 
Mrs.  Love  while  a  femme  sole.  Her  answer  under  oath  must  be  contro- 
verted by  two  witnesses,  or  one  witness  with  corroborating  circum- 
stances. (Story's  Equity  Jurisprudence,  sec.  1528,  and  cases  cited; 
2  Fon.  Eq.  B.  C.  ch.  2,  sec.  3,  note  g,  and  cases  cited.)  The  instru- 
ment sued  on  by  W.  &  B.  does  not  import  value.  (PeaJce  v.  Roberts, 
1  Burr.  323;  Olass  v.  Nelson,  Id.  226.)  Nor  does  the  judgment  by 
default  supply  the  place  of  proof.    (Jacob  L.  Die.  verb,  default.) 

2.  There  is  no  proof  that  plaintiff  signed  the  appeal  bond  at  the 
request  of  Mrs.  Love. 

3.  The  complaint  does  not  set  out  any  property  of  the  wife  upon 
which  the  Court  can  act.  The  power  of  a  Court  of  Chancery  against 
a  femme  covert  is  confined  to  her  separate  property.  A  personal  de- 
cree cannot  be  made  against  her.     (Story  Eq.  Jurisp.  sec.  1397.) 
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L.  Archer,  for  Respondent. 

1.  The  judgment  of  the  Supreme  Court  in  Wallace  <£■  Ryland  v. 
Bennett  is  conclusive  as  to  her  indebtedness.  (Soule  v.  Dawes,  14 
Cal.)     Besides,  the  debt  is  proved  by  Wallace. 

2.  The  chancery  rule  as  to  contradicting  defendants'  answer  by  two 
witnesses  or  their  equivalent  does  not  prevail  here. 

3.  The  proof  shows  plaintiff  signed  the  bond  at  defendant's  request. 

4.  A  married  woman,  with  separate  property  and  liable  for  debts 
under  California  laws,  has  a  different  standing  in  the  Courts  from  the 
same  person  in  a  Court  of  Chancery  under  the  old  system.  The  Court 
has  power  over  her  in  personam,  and  may  render  a  personal  judgment 
against  her,  and  her  separate  property  generally  will  be  subject 
thereto,  as  well  as  the  common  property.  {Van  Maren  and  Wife  v. 
Johnson  and  Husband,  15  Cal.;  Alderson  v.  Bell,  9  Id.  315.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  concur- 
ring. 

Bostic,  the  plaintiff  below,  having,  as  he  alleges,  paid  a  sum  of 
money  as  surety  on  an  appeal  bond  or  undertaking  for  Mrs.  Love, 
(late  Bennett)  brings  this  suit  to  recover  of  the  female  defendant 
from  her  separate  estate  this  amount.  The  original  debt,  from  judg- 
ment on  which  the  appeal  was  taken,  was  the  separate  debt  of  Mrs. 
Love,  and  contracted  while  she  was  a  femme  sole. 

Plaintiff  recovered  judgment,  and  the  defendant  appeals. 
The  points  made  are :  First,  That  no  demand  is  shown  against  Mrs. 
Love.    This  assignment  rests  on  the  fact  that  the  paper  sued  on  in  the 
first  case  is  not  a  promissory  note  but  only  an  agreement,  and  no  con- 
sideration is  expressed  in  it  or  averred  in  the  complaint.     But  the 

iken  in  the  name  of  Mrs.  Love  to  the 
ent  below  —  which  was  by  default  — 
elusive  so  long  as  it  stands ;  it  cannot 
!  ground  that  the  parties  to  it  did  not 
Bct  of  this  \vould  be  to  deny  verity  to 
de  at  all,  it  must  be  by  affirmative  and 
le  judgment  for  fraud  in  its  procure- 
upreme  Court,  affirming  that  of  the 
ve  evidence  of  tlie  facts  it  asserts. 
rule,  requiring  two  witnesses  to  over- 
system.    The  answer  is  not  evidence 
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for  the  defendant,  but  only  pleading.  This  we  have  held  in  several 
eases.     (See  Cordier  v.  Schloss,  12  Cal.  143.) 

This  disposes  of  the  first  asignment. 

The  second  is  not  good.  It  is  that  there  is  no  proof  that  the  plain- 
tiff signed  the  appeal  bond  at  the  request  of  defendant.  We  doubt  if 
any  proof  of  this  request  be  required.  When  appeal  is  taken  by  a 
party,  and  as  a  condition  to  give  it  effect,  a  bond  or  undertaking,  with 
or  by  sureties  is  annexed,  we  suppose,  as  the  undertaking  is  executed 
for  the  benefit  of  the  appellant,  the  presumption  of  law  is  that  it  ia 
done  at  her  request.  But  at  all  events,  very  slight  proof  w^ould  be  re- 
quired of  such  request,  and  this  is  furnished  by  the  witness  Rush. 

It  is  not  necessary  to  consider  the  testimony  of  the  witness  Camp- 
bell. There  was  proof  enough  without  it;  and  this  is  a  case  tried  by 
the  Court  without  a  jury. 

The  last  assignment  is,  that  no  separate  property  of  the  wife  is  set 
out  in  the  complaint;  and  it  is  said  that  the  power  of  a  Court  of 
Chancery  is  confined  to  the  separate  property  of  the  wife.  But  the 
answer  is,  that  here  the  wife  was  liable  in  personam  before  coverture, 
and  by  our  laws  continues  so  liable  after  marriage. 

Judgment  affirmed. 


PAUL  V.  SILVER. 

In  an  action  of  forcible  entry  and  detainer,  the  complaint  described  the  premises 
aa  "about  ten  rods  square,  situated  within  and  comprising  the  north-westerly 
comer  of  that  certain  piece  or  parcel  of  land,  bounded  and  described  as  fol- 
lows, to  wit :  "  (the  complaint  then  goes  on  to  give  the  metes  and  bounds  of  a 
tract  containing  one  hundred  and  forty-six  acres).  "  The  said  ten  rods  square 
being  situated  from  twenty  to  fifty  feet,  more  or  less,  south-easterly  from  the 
house  of  defendant,  and  near  the  gate  aforesaid,  and  near  the  junction  of  the 
Ban  Bruno  turnpike  road,  with  the  road  leading  from  the  city  of  San  Pranc!$>co 
to  Hunter's  Point."  Said  gate  was  where  this  last  road  passed  through.  The 
proof,  among  other  things,  showed  this  ten  rods  to  be  called  the  north-eusterly 
instead  of  the  north-westerly  comer  of  the  tract.  The  Judgment  for  plaintiff 
followed  the  description  In  the  complaint.  Defendant  appeals:  Held,  that 
tba  variance  In  the  description  of  the  premises  did  not  prejudice  appellant ; 
that  the  question  was  one  of  Identity,  and  the  fact  that  the  corner  of  the  small 
tract  was  called  the  north-easterly  Instead  of  the  north- westerly  corner,  waa 
itself  insuflScient  to  defeat  the  action,  if  the  other  and  more  definite  marks  of 
description  sufficiently  indicated  and  Identified  the  premises. 
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This  Court  will  not  set  aside  the  findings  of  the  Court  below  on  conflicting  proofs, 
especially  in  regard  to  the  value  of  rents,  or  damage  to  property,  both  being 
of  uncertain  ascertainment. 

Where,  in  an  action  of  forcible  entry  and  detainer,  the  judgment  is  for  the  pos- 
session of  the  premises,  and  ninety-four  dollars,  treble  damages,  besides  costs, 
—  the  title  not  being  Involved  —  query,  whether  the  Supreme  Court  has  Juris- 
diction of  an  appeal  from  the  County  Court. 

Appeal  from  the  County  Court  of  San  Francisco. 

Forcible  entry  and  detainer,  tried  before  the  Court  without  a  jury. 

The  complaint  avers :  "  That  heretofore,  to  wit,  on  or  about  the 
sixteenth  day  of  March,  A.  D.  1859,  and  for  a  long  time  prior  thereto, 
the  said  plaintiff  was  in  the  lawful,  actual,  peaceable  and  quiet  pos- 
session of  the  following  described  premises,  situated  in  the  city  and 
county  of  San  Francisco,  to  wit:  about  ten  rods  square,  situated  within 
and  comprising  the  north-westerly  comer  of  that  certain  piece  or 
parcel  of  land  bounded  and  described  as  follows,  to  wit:''  (the  com- 
plaint then  goes  on  to  describe  a  tract  of  land  containing  one  hun- 
dred and  forty-six  acres).  "The  said  ten  rods  square  being  situated 
from  twenty  to  fifty  feet,  more  or  less,  south-easterly  from  the  house 
of  defendant,  and  near  the  gate  aforesaid,  and  near  the  junction  of 
the  San  Bruno  turnpike  road  with  the  road  leading  from  the  city  of 
San  Francisco  to  Hunter's  Point."  Defendant  is  charged  with  com- 
mitting forcible  entry  and  unlawful  detainer  of  said  ten  rods  square. 

In  the  description  by  metes  and  bounds  a  gate  is  mentioned, 
through  which  the  Hunter's  Point  road  passes.  The  gate  is  at  the 
junction  of  the  two  roads. 

It  was  shown  on  the  trial,  that  the  ten  rods  square  was  called  the 
north-easterly,  and  not  the  north-westerly  corner  of  the  one  hundred 
and  forty-six  acre  tract,  and  the  comer  on  which  the  locus  in  quo  is 
situated  is  the  comer  next  to  defendant's  house  and  the  comer  where 
the  trespasses  were  committed.  Between  the  two  corners  runs  the  San 
Bruno  tumpike  road.  Aside  from  the  variance  as  to  comers,  the  evi- 
dence as  to  the  locus  maintained  the  averments  in  the  complaint. 

Plaintiff  had  judgment  below  for  the  possession  of  the  premises  as 
described  in  the  complaint,  and  forty-nine  dollars  treble  damages, 
besides  costs.    Defendant  appeals. 

Joseph  A,  Nunes,  for  Appellant,  as  to  the  question  of  varinace,  cited 
1  Greenlf.  Ev.  sees.  56,  58,  62,  64;  Swallow  v.  Beaumont,  2  Bam.  & 
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Aid.;  4  Eng.  C.  L.  765;  Walters  v.  Mace,  18  Id.  507;  Robertson  v. 
Lynch,  18  Johns.  451;  Lower  v.  Winters,  7  Cow.  263;  3  Wend.  374; 
Allen  V.  Goff,  13  Vt.  149;  Gates  v.  BowTcer,  18  Id.  23;  Foui/fe  v. 
Young,  1  Ham.  (Ohio)  504;  Murphy  v.  Lt/C(w^  2  Ham.  255;  1  Har. 
A  Gill,  172;  1  Strobh.  56;  9  Cal.  46;  11  Id.  167. 

Alfred  Rix  and  E,  D.  Sawyer, ^ot  Respondent. 

1.  The  allegation  in  the  complaint  as  to  the  particular  corner  can 
be  rejected  as  immaterial,  and  hence  the  proof  on  the  point  is  also  im- 
material. (1  Greenlf.  Ev.  sec.  63;  Medley  v.  Williams,  7  Gill  & 
Johns.  61;  Pr.  Act,  sec.  679.)  The  evidence  identifies  the  "ten  rods 
square  ^'  described  in  the  complaint,  with  the  land  as  to  which  the  en- 
try and  detainer  were  proven. 

2.  The  description  of  premises  in  this  action  need  not  be  alleged 
and  proven  with  the  same  accuracy  as  in  many  other  classes  of  cases. 
{Hernandez  v.  Simon,  4  Cal.  182;  Dean  v.  Commonwealth,  3  Serg.  & 
R.  418;  Pullen  v.  Bonez,  1  South,  125;  Allen  v.  Rand,  468;  3  Litt. 
296;  3  A.  K.  Marsh.  164;  Mead  v.  Daniel,  2  Port.  86;  9  Barr,  184; 
1  Har.  &  McHen.  355;  Redding  v.  McCvbhin,  Id.)  Besides,  metes 
and. bounds  must  prevail  over  courses  and  distances.  {Ferris  v. 
Coover,  10  Cal.  628-9.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court —  Copb,  J.  concur- 
ring. 

1.  The  only  question  in  this  case  —  which  was  forcible  entry  —  is  as 
to  a  variance  in  the  description  of  the  premises.  But  we  do  not  think 
the  facts  would  warrant  us  in  holding  that  the  Court  erred  in  this 
respect  to  the  prejudice  of  the  appellant,  especially  as  it  is  difficult  to 
see  how  he  is  to  be  injured  by  a  judgment  dispossessing  him  of  land 
he  never  occupied  or  claimed.  The  question  was  a  question  of  iden- 
tity, and  the  mere  fact  that  the  corner  of  the  small  tract  was  called 
the  north-easterly  instead  of  the  north-westwardly  comer,  is  itself  in- 
sufficient to  defeat  the  plaintiffs  action,  if  the  other  and  more  definite 
marks  of  description  sufficiently  indicated  and  identified  the  premises 
trespassed  upon. 

2.  There  is  nothing  in  the  second  point.  We  cannot  sot  aside  the 
finding  upon  conflicting  proofs,  especially  in  regard  to  the  matter  of 
the  value  of  rents  or  as  to  damage  to  property,  which  are  of  uncertain 
ascertainment. 

The  judgment  is  for  some  ninety  dollars,  and  the  title  is  not  in- 
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volved.    Whether  this  Court  has  jurisdiction  of  this  appeal  has  not 
been  argued.     We  only  notice  the  point  to  leave  it  open,  if  the  ques- 
tion should  arise. 
Judgment  affirmed. 


BAXTER  et  ah  v.  McKIXLAY  et  dl. 

Whbbb  there  Is  some  evidence  to  support  the  verdict,  and  a  motion  for  new  trial  to 

overruled,  the  Supreme  Court  will  not  interfere. 
In   suit  against  an   agent  for  fraudulently  appropriating  money  of  plaintiff,   de- 

fendhnt  cannot,  on  the  trial,  object,  that  the  person  making  the  demand  on  him 

before  suit  did  not  exhibit  his  authority  so  to  do,  unless  defendant  quMtloned 

his  authority  at  the  time  of  demand. 


Appeal  from  the  Fourth  District. 

The  plaintiffs  sue  to  recover  $2,500  with  interest,  alleging  that  ia 
the  year  1854,  they  remitted  that  sum  to  be  invested  for  their  account 
at  interest  on  real  estate  security  in  this  city,  and  the  defendants  ad- 
vised them  they  had  so  loaned  it,  and  remitted  the  interest  from  time 
to  time,  until  the  early  part  of  1857,  after  which  they  ceased  to  remit ; 
and  that  about  the  month  of  March,  1858,  they  discovered  for  the  first 
time  that  the  defendants  had  never  loaned  out  the  money,  but  had 
fraudulently  applied  it  to  their  own  use  and  refuse  to  account  for  it. 
The  answer  is  a  general  and  specific  denial  of  every  allegation  in  the 
complaint,  and  sets  up  also  the  statute  of  limitations. 

They  also  proved  that  Mr.  Smith,  claiming  to  be  the  attorney  for 
the  plaintiffs,  had  called  on  the  defendants  and  demanded  information 
as  to  whom,  and  when,  and  on  what  security,  the  money  had  been 
loaned,  to  which  the  defendants  made  no  reply,  except  to  say  that  the 
matter  was  in  the  hands  of  their  attorney,  Mr.  Manchester.  Mr* 
Smith  afterwards  repeated  his  demand  in  a  written  communication, 
to  which  the  defendants  made  no  reply. 

Verdict  for  plaintiffs;  judgment  accordingly.    Defendants  appeal. 

Crockett  £  Crittenden,  for  Appellants,  cited  Story  on  Agency  sec. 
440,  as  to  the  demand. 

Sidney  V.  Smith,  for  Bespondents,  on  the  same  point,  cited  Payne 
V.  Smith,  12  N.  H.  34;  23  \yend.  462;  Coles  v.  Bell  cited  in  1 
Camp.  78. 
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Cope,  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  con- 
curring. 

The  defendants  are  charged  in  this  case  with  a  fraudulent  appro- 
priation of  money  as  the  agents  of  the  plaintiffs.  We  are  asked  to 
leveree  the  judgment,  upon  the  ground  that  the  verdict  of  the  jury  is 
not  sustained  hy  the  evidence.  The  proceedings  seem  to  have  been 
fairly  conducted,  and  there  is  certainly  some  evidence  to  support  the 
verdict.  The  Court  below  refused  a  new  trial,  and  we  do  not  feel 
ourselves  at  liberty  to  interfere.  The  point  in  relation  to  the  demand 
is  not  well  taken.  The  authority  of  the  person  who  made  it  was  not 
questioned,  and  the  defendants  cannot  now  object  that  such  authority 
was  not  exhibited  at  the  time  the  demand  was  made.  (See  Payne  v. 
Smith,  12  N.  H.  34;  Connah  v.  Hale,  23  Wend.  460.)  In  the  former 
case  the  Court  said :  "  Where  a  demand  is  made  by  attorney,  the  party 
has  a  right  to  require  reasonable  evidence  of  the  authority  of  the  in- 
dividual to  make  it;  but  if  no  exception  is  taken  at  the  time,  then  a 
subsequent  commencement  of  a  suit  by  the  party  in  whose  behalf  it 
was  made,  claiming  under  such  demand,  is  a  ratification  of  it,  and  is 
prima  facie  evidence,  at  least,  that  it  was  made  by  his  authority." 
The  latter  case  is  equally  pointed. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 


THOMPSON  V.  PAIGE  &  O'NEAL. 

PiAiKTiiv  SUM  for  damages  in  levying  on  fruit  trees  shipped  by  him  to  W.,  and 
landed  to  W.'s  order  on  the  wharf  at  Stockton,  claiming  that  the  trees  were 
not  paid  for,  and  not  subject  to  W.'s  debts,  for  want  of  dellrery,  and  asked,  on 
the  trial,  this  instnietion :  "  That  a  man  who  is  insolvent  for  the  want  of  means 
to  pay  his  debts  in  this  State,  is  in  law  insolvent,  without  reference  to  any 
property  in  another  State :  "  He^d,  that  the  proposition  is  too  broadly  asserted, 
even  if  there  were  any  proof  on  which  it  could  rest  —  but  in  this  case  there  is 
no  proof  of  the  Insolvency  of  W. 

Plaintiff  also  asked  this  instruction:  "That  a  delivery  at  the  wharf  Is  not  suf- 
ficient, unless  notice  be  previously  given  to  the  vendee  of  their  arrival,  and  that 
sufficient  time  be  allowed  to  enable  him  to  receive  and  remove  them :  "  Held, 
that  this  proposition  is  not  strictly  correct ;  that  if  the  trees  bargained  for  were 
put  out  on  the  wharf,  marked  for  W.,  with  the  Intention  of  his  taking  them, 
and  If  this  were  done  by  his  order,  they  would  vest  In  him,  eapocla'.iy  If  lie  was 
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willing  to  consider  this  a  good  delivery ;  that  there  is  in  the  testimony  here,  no 

predicate  laid  for  the  doctrine  of  stoppage  in  traiMitu,  or  that  plaintiff  claimed 

the  right  to  stop  the  trees. 
Where  a  party  asks  an  abstract  proposition  of  law,  hy  way  of  instruction  to  a  Jury^ 

he  takes  the  risk  of  its  being  correct  in  all  its  parts. 
As  to  new  trial  because  of  an  incompetent  Juror,  see  facts. 

Appeal  from  the  Fifth  District 

The  facts  as  to  the  shipment  of  the  trees  are  these.  In  the  latter 
part  of  December,  1857,  or  first  part  of  January,  1858,  Webster,  who 
lives  at  or  near  Stockton,  called  at  the  nursery  of  plaintiflE  in  Napa 
county,  and  examined  his  stock  of  trees,  stating  that  he  would  prob* 
ably  order  some.  In  a  few  days  he  did  send  an  order  from  Stockton 
to  plaintiff  for  trees.  Plaintiff,  not  having  the  kind  of  trees  ordered, 
did  not  fill  the  order,  and  Webster  procured  them  from  plaintiff's 
nursery  in  San  Francisco,  on  another  order.  Subsequently,  about  Jan- 
uary 6th,  1858,  plaintiff,  having  trees  he  thought  would  suit  Webster, 
shipped  two  bundles,  marked  *^  George  Webster,*'  from  Napa  to 
Stockton.  The  trees  were  landed  on  the  morning  of  January  llth^ 
1858,  and  were  levied  on  by  defendant  O'Neal  as  Sheriff,  under  an 
attachment  in  suit  of  Paige  v.  Webster.  Webster  testified  that  he  did 
not  order  these  trees,  did  not  own  them,  and  knew  nothing  of  their 
arrival  at  Stockton  until  served  with  the  attachment  papers  in  the 
above  suit,  in  the  afternoon  of  said  January  11th;  that  he  had  bought 
other  trees  previously  of  plaintiff,  which  had  been  shipped  to  him, 
marked  as  these  were,  and  had  been  received  by  him.  For  other  facts^ 
or  rather  want  of  facts,  see  opinion. 

As  to  the  juror  the  facts  are,  that  on  motion  for  a  new  trial,  plain- 
tiff's  attorney  made  affidavit — his  client  being  out  of  the  district  — 
that,  since  the  trial,  he  had  discovered  one  of  the  jurors,, Melville,  t© 
be  incompetent,  because  a  resident  of  the  State  only  three  months. 
Melville  also  made  affidavit  as  to  his  being  a  resident  of  the  State 
for  that  time  only. 

Verdict  and  judgment  for  defendants.    Plaintiff  appeals. 

Otis  L.  Bridges,  for  Appellant,  cited  Chitty  on  Cont.  432-5;  12 
Pick.  313;  Ham.  98;  3  Shepl.  314;  Crawshay  v.  Eades,  1  Bam.  & 
Cress.  184. 

Hall  4&  Huggins,  for  Respondents. 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Copb,  J.  and 
Field,  C.  J.  concurring. 
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This  was  an  action  for  damages  brought  against  defendants,  one  of 
whom  was  Sheriff,  for  levying  on  certain  fruit  trees  shipped  by  plain- 
tiff to  one  Webster,  and  landed  to  his  order  on  the  wharf  at  Stockton. 
It  was  claimed  by  the  plaintiff  that  these  trees  were  sent  to  Webster, 
who  had  not  paid  for  them,  and  that  they  were  not  subject  to  his  debts 
for  want  of  delivery. 

But  two  instructions  offered  at  the  instance  of  the  plaintiff  were 
refused  and  excepted  to.  Both  are  abstract  propositions,  and  not 
strictly  correct  as  offered,  1.  We  see  no  evidence  in  respect  to  tlie  in- 
solvency of  Webster,  and  the  proposition  is  too  broadly  asserted,  if 
there  was  any  proof  upon  which  it  could  rest.  2.  The  other  (the  4th) 
is  in  these  words:  "That  a  delivery  at  the  wharf  is  not  sujQBcient, 
unless  notice  he  previously  given  to  the  vendee  of  their  arrival,  and 
that  sufficient  time  he  allowed  to  enable  him  to  receive  and  remove 
them."  If  the  goods  bargained  for  were  put  out  on  the  wharf  marked 
for  Webster,  and  with  the  intention  of  Webster's  taking  them,  and  if 
this  were  done  by  his  order,  this  would  be  sufficient  to  vest  the  prop- 
erty in  Webster,  especially  if  Webster  was  willing  to  consider  this  a 
good  delivery.  But  where  a  party  asks  an  abstract  proposition,  he 
must  take  the  risk  of  its  being  correct  in  all  its  parts.  We  see  no 
predicate  laid  in  the  testimony  for  the  application  of  the  doctrine  of 
stoppage  in  transitu,  or  that  the  plaintiff  claimed  the  right  to  stop  the 
goods. 

There  is  nothing  in  the  point  as  to  the  juror. 

Judgment  affirmed. 


BEOADUS  AND  WIFE  v.  NELSON". 

BjscTmNT  for  land  at  a  homestead.  The  hnshand  alone  had  executed  a  deed  to 
def aidant.  There  was  eyldence  tending  to  show  that  the  premises  were  never 
occupied  hy  plaintiffs  with  the  intention  of  making  them  the  homestead ;  and 
also  evidence  tending  to  prove  an  abandonment  of  their  occupancy,  and  a 
residence  on  other  property  as  that  of  the  family.  The  Court  below  submitted 
a  series  of  questions  to  the  jury,  for  a  special  verdict,  the  first  of  which  was : 
**  Did  the  plaintiffs  ever  dedicate  and  set  apart  the  real  estate  described  in  the 
complaint,  as  a  homestead,  by  living  upon  it  with  the  Intention  so  to  dedicate 
it?*'  and  told  the  Jury  If  they  answered  this  question  in  the  negative,  the 
answer  would  constitute  their  entire  verdict,  but  if  they  found  in  the  affirmative. 
they  should  then  proceed  to  answer  the  other  questions :  Held^  that  such  direc- 
tion was  proper,  as  a  negative  answer  to  this  question  was  conclusive  against 
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a  recovery,  and  that  tuch  directions  are  convenient  In  practice,  and  no 
of  discretion, 
liower  Courts  have  an  enlarged  discretion   In  the  conduct  of  the  business  before 
them,  and  with  this  discretion  the  appellate  Court  will  not  interfere*  unless  It 
affirmatively  appear  that  injustice  has  been  done. 

Appeal  from  the  Sixth  District 

Ejectment  for  a  lot  iri  Sacramento.  Broadus,  the  husband,  conveyed 
the  lot  by  his  sole  deed  to  defendant,  who  took  possession.  The  answer 
denies  that  the  premises  ever  were  the  homestead  of  plaintiffs,  and 
avers  that,  at  the  time  of  the  husband's  deed  to  defendant,  plaintiffs 
were  living  on  other  property,  and  both  stated  that  they  did  not  claim 
the  premises  in  controversy  as  a  homestead.  On  the  trial,  the  Court 
submitted  a  series  of  questions  to  the  jury  for  a  special  verdict,  the 
first  of  which  was  the  one  stated  in  the  opinion  of  this  Court.  The 
jury  were  told  if  they  found  this  question  in  the  negative,  their  an- 
swer to  it  would  constitute  their  entire  verdict ;  but  if  they  found  in 
the  affirmative,  they  would  then  proceed  to  answer  the  other  questions. 
These  were  as  to  abandonment,  occupancy  of  other  premises,  signature 
of  wife,  etc. 

The  jury  returned  a  negative  answer  to  the  first  question,  and  upon 
this  verdict  judgment  was  rendered  for  defendant.  Plaintiff  moved 
for  new  trial,  on  the  ground,  among  others,  that  the  jury  should  have 
been  permitted  to  find  on  all  the  questions,  and  that  the  direction  of 
the  Court  was  an  abuse  of  discretion.    Overruled.    Pla*  itiffs  appeal. 

Hereford  &  Long,  and  L.  Sanders,  Jr.,  for  Appellant. 

Vfinans  &  Hyer,  for  Respondent. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  concur- 
ring. 

This  was  ejectment  for  a  lot  in  Sacramento  city.  The  question  in. 
the  case  was  that  of  homestead;  and  upon  this  claim  the  plaintiff, 
Broadus,  seeks  to  recover  the  premises  against  his  deed.  There  was 
testimony  tending  to  show  that  the  premises  were  never  occupied  by 
the  plaintiff  and  his  family  with  the  intention  of  making  them  the 
homestead ;  and  there  was  also  testimony  tending  to  prove  an  abandon- 
ment of  the  occupancy  of  the  premises,  and  a  residence  on  other  prop- 
erty as  that  of  the  family. 

The  Court  below  submitted  to  the  jury  this  question :  "Did  the  plain- 
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tiffs  ever  dedicate  and  set  apart  the  real  estate  described  in  the  com- 
plaint as  a  homestead,  by  living  upon  it  with  the  intention  so  to 
dedicate  it?"  and  in  this  connection  told  the  jury  if  they  found  the 
negative  of  this  fact,  they  need  proceed  no  further.  The  jury  found 
that  there  was  no  such  dedication.  We  do  not  understand  that  the 
Court  suggested  or  intimated  to  the  jury  how  they  should  find  this 
fact,  but  merely  suggested  that  the  finding  in  this  respect  against  the 
plaintiffs  would  relieve  the  jury  from  the  necessity  of  further  investi- 
gation. We  see  no  abuse  of  the  discretion  of  the  Court  in  this  direc- 
tion. The  decision  of  this  question  went  to  the  foundation  of  the 
plaintiff's  action.  The  finding  against  them,  if  warranted  by  the 
proofs,  was  conclusive  of  all  claims  to  recovery;  no  other  findings  could 
help  or  hurt  the  case  after  this  had  been  made.  We  see  no  objection 
to  the  direction  of  the  jury ;  such  directions  are  not  only  frequently 
convenient  in  practice,  but  they  conform  to  the  usages  in  the  English 
Courts,  where  it  is  not  unf requent  for  the  Judges  to  stop  the  general 
course  of  a  trial  and  to  direct  a  finding  upon  some  matter  which,  de- 
cided in  a  given  way,  is  conclusive  of  the  cause  on  the  merits.  It 
would  be  an  useless  consumption  of  time  to  proceed  to  hear  and  try 
various  issues  and  matters  in  dispute,  when  the  decision  of  one  fact  is 
conclusive  of  the  whole  case  on  the  merits.  An  enlarged  discretion  is 
given  to  the  lower  Courts  in  the  conduct  and  management  of  the  pub- 
lic business;  and  with  this  discretion  an  appellate  tribunal  cannot  in- 
terfere, unless  it  affirmatively  appear  that  injustice  has  been  done. 

Probably  the  cases  of  Harper  v.  Forbes,  Ouiod  v.  Oniod,  and  Oee 
▼.  MoorCy  in  this  Court,  are  decisive  of  this  case  on  other  grounds ; 
but  it  is  not  necessary  to  decide  this  case  in  connection  with  the 
principles  there  decided. 

We  see  nothing  in  the  record  to  show  that  the  jury  were  not  war- 
ranted in  their  finding;  and  it  is  not  necessary  to  inquire  into  other 
points,  this  being  decisive. 

Judgment  affirmed. 


HUGHES  r.  BORTNO. 

Iw  tn  action  agatniit  a  Sheriff  for  seizing  and  selling  certain  peraonal  property, 

allega^  to  belong  to  plaintiff,  under  an  execution  against  one  Teal,  it  being 

averred  In  the  answer  that  the  property  belonged  to  Teal :  Held,  that  evidence 

tending  to  prove  that  It  was  the  partnership  property  of  Teal  and  plaintiff  was 
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proper,  and  that  if  they  were  partners,  and  as  such,  owned  the  property^ 
plaintiff  could  not  recover. 

Appeal  from  the  Pourteenih  District 

Trespass  against  defendant  as  Sheriff  for  seizing  and  selling  goods 
of  plaintiff,  tinder  an  execution  in  favor  of  BuUard  against  one  Teal. 
Plaintiff  avers  that  he  bought  the  goods  of  Teal,  June  28th,  1859 ; 
Bullard  attached  them  as  the  property  of  Teal,  July  15fli,  1859.  De- 
fendant avers  the  sale  to  plaintiff  to  be  fraudulent  and  void  as  to 
Tears  creditors,  and  that  the  goods  were  the  property  of  Teal,  and 
not  of  plaintiff. 

Defendant  offered  to  prove  that  a  partnership  had  existed  between 
plaintiff  and  Teal.  Plaintiff  objected  to  such  proof,  on  the  ground 
—  Ist  That  Bullard  was  estopped  from  setting  up  a  partnership,  he 
being  a  creditor  of  Teal  alone,  and  having  recovered  judgment  against 
him  alone.  2nd.  That  defendant,  in  his  answer,  having  alleged  the 
goods  to  be  the  property  of  Teal,  could  not  disprove  his  pleading.  3rd. 
That  such  proof  was  not  pertinent  to  the  issue.  Objections  overruled, 
and  evidence  admitted. 

Verdict  and  judgment  for  defendant    Plaintiff  appeala, 

8.  H.  Chase,  for  Appellant 

H.  Meredith,  for  Eespondent 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Baldvhn,  J.  ocm- 
eurring. 

This  is  an  action  against  a  Sheriff  for  seizing  and  selling  personal 
property  alleged  to  belong  to  the  plaintiff,  under  and  by  virtue  of  an 
execution  against  on©  Teal.  The  only  question  which  we  can  notice  is 
afi  to  the  admissibility  of  certain  evidence  introduced  at  the  trial.  It 
was  averred  in  the  answer  that  the  property  belonged  to  Teal,  and 
the  evidence  which  was  objected  to,  tended  to  prove  that  it  was  the 
partnership  property  of  Teal  and  ihe  plaintiff.  We  see  no  objection 
to  the  introduction  of  the  evidence,  and  cannot  understand  how  the 
plaintiff  could  have  been  taken  by  surprise.  The  defendant  justified 
under  an  execution  against  Teal,  and  it  was  competent  for  him  to 
show  that  Teal  had  such  an  interest  in  the  property  as  would  defeat 
a  recovery  either  in  whole  or  in  part.  If  Teal  and  the  plaintiff  were 
partners,  and  as  such  owned  the  property  in  question,  the  latter  was 
not  entitled  to  recover. 

Judgment  affirmed. 
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NATOMA  WATER  AND  MINING  CO.  v.  PARKER  et  al. 

Am  injunction  granted  upon  an  order  to  show  cause,  and  after  a  full  hearing  on 
the  merits,  cannot  be  dissolved  on  motion  before  the  final  hearing.  The  only 
remedy  is  to  appeal  from  the  order  granting  the  Injunction. 

The  right  to  move  to  dissolve  an  injunction  before  final  hearing,  exists  only 
where  it  was  granted  without  notice  according  to  section  one  hundred  and 
eighteen.  Practice  Act. 

Hatoma  Water  and  Mining  Co.  y.  Clartin  (14  Cal.)  affirmed. 

Appeal  from  the  Sixth  District 

Suit  for  damages  for  timber  cut  and  carried  away  from  premises 
alleged  to  belong  to  plaintiff,  and  for  an  injunction  against  future 
trespasses. 

The  complaint,  with  affidavit  annexed,  was  filed  in  the  District 
Court  on  the  twenty-fourth  day  of  December,  1858,  application  for 
the  injunctoin  being  made  to  the  County  Judge,  who  orclered  tlie 
defendants  to  show  cause  before  him,  on  the  tliird  day  of  January, 
1859,  why  the  injunction  should  not  be  issued,  and  in  the  meantime 
restrained  defendants. 

On  said  third  day  of  January,  Parker  and  Allen,  two  of  said  de- 
fendants, (now  respondents)  appeared  and  asked  an  adjournment  of 
the  hearing  to  show  cause,  to  the  sixth  of  January,  (which  was 
granted)  and  filed  jointly  a  demurrer  to  the  complaint. 

On  said  sixth  of  January,  these  two  defendants  filed  separate  sworn 
answers.  After  full  hearing  on  the  merits,  the  answers  being  used,  tho 
injunction  was  granted  by  the  County  Judge  as  prayed  for.  After- 
wards, on  the  twenty-fifth  of  January,  said  defendants  filed  other 
separate  answers,  together  with  notice  of  motion  before  tlie  District 
Court  to  dissolve  the  injunction : 

1.  Upon  the  insufficiency  of  the  complaint. 

2.  Upon  the  complaint  and  answers  filed,  and  if  refused,  then  to 
modify  said  injunction  so  as  only  to  restrain  said  defendants  from  cut- 
ting down  or  destroying  any  growing  trees  on  the  premises. 

At  the  hearing  of  this  motion,  counsel  of  defendants  first  brought 
up  the  demurrer.  Plaintiffs  objected,  and  claimed  that  the  demurrer 
hid  been  waived  by  the  filing  of  answers.  Defendants  had  leave  to 
withdraw  this  answer.  Afterwards,  on  the  fourth  day  6f  February, 
1869,  after  hearing  counsel  for  both  parties,  the  Court  sustained  the 
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demurrer  with  leave  to  amend  in  ten  days.  Plaintiffs,  on  the  same 
day,  moved  the  Court  for  leave  to  amend  without  prejudice  to  Ihe  in- 
junction, and  defendants  moved  to  dissolve  the  injunction  upon  the 
notice  of  motion  above  named^  on  the  ground  of  insufficiency  of  the 
complaint,  answer  being  withdrawn  and  plaintiff  filing  a  complaint 
with  proposed  amendments.  Afterwards,  on  the  seventh  of  February, 
the  Court  sustained  the  motion  to  dissolve  on  the  ground  mentioned. 
Plaintiffs  then,  with  leave,  withdrew  their  proposed  amendments, 
and  appealed  from  the  order  dissolving  the  injunction. 

C.  G.  TV.  French,  for  Appellants. 

The  injunction  was  granted  after  notice  and  hearing  on  the  merits, 
and  coidd  not,  therefore,  have  been  dissolved.  No  new  matter  was  set 
up.  (Pr.  Act.  sec.  118 ;  John.  Oh.  211 ;  United  States  v.  Parrott  et  al. 
1  McAllister  C.  C. ;  Natoma  Water  and  Mining  Go.  14  Cal. ;  1  Hoff- 
man's Ch.  Pr.  211;  Rogers  ▼.  Deforest,  3  Ed.  Ch.  171.) 

E.  B.  Crocker,  for  Respondents. 

The  demurrer  having  been  sustained,  and  the  plaintiffs  not  having 
amended  their  complaint,  there  was  nothing  to  sustain  the  injunction, 
and  it  was  therefore  properly  dissolved.  (1  Daniel  Ch.  Pr.  668;  Mit- 
ford  Eq.  PL  254.) 

An  injunction  will  not  be  granted  pending  a  demurrer.  (1  Daniel 
Ch.  Pr.  666;  3  Atkyns,  496;  13  Vesey,  164.)  If  the  bill  be  held  in- 
sufficient upon  demurrer,  it  is  error  to  continue  the  injunction. 
{Blakeny  v.  Ferguson,  4  English,  487;  11  Paige,  166.) 

Whether  the  Court  below  erred  in  sustaining  the  demurrer  or  not,  is 
not  a  question  now  before  the  Court,  as  there  is  no  final  judgment, 
which  would  enable  an  appeal  to  be  taken,  in  which  it  could  be  inves- 
tigated. If  the  appellants  desired  to  raise  this  question  in  order  to 
aid  them  in  the  injunction,  they  should  have  asked  the  Court  to  enter 
a  final  judgment,  and  then  the  whole  matter  could  be  investigated. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  and 
Field,  C.  J.  concurring. 

This  is  an  appeal  from  an  order  dissolving  an  injunction.  The 
injunction  was  granted  upon  an  order  to  show  cause,  and  after  a  full 
hearing  of  the  case  upon  the  merits.  It  was  dissolved  upon  the  ground 
of  the  insufficiency  of  the  complaint.  The  order  granting  it  might  have 
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been  appealed  froni,  and  in  our  opinion  this  was  the  only  remedy 
open  to  the  defendants.  The  Practice  Act  (sec.  118)  provides  that, 
"  If  an  injunction  be  granted  without  notice,  the  defendant,  at  any 
time  before  the  trial,  may  apply  upon  reasonable  notice  to  the  Judge 
who  granted  the  injunction,  or  to  the  Court  in  which  the  action  is 
brought,  to  dissolve  or  modify  the  same."  The  right  to  move  for  a 
dissolution  is  not  given  in  any  other  case,  and  we  are  clearly  of 
opinion  that  no  such  right  exists. 

This  point  was  expressly  decided  in  Natoma  Water  and  Mining  Co. 
V.  ClarJcin  (14  Cal.  544).  The  Court  said:  "It  appears  that,  upon 
filing  the  complaint,  an  order  was  issued  to  the  defendants^  to  show 
cause  why  an  injunction,  as  prayed  for,  should  not  be  issued,  and  upon 
return  of  the  order,  cause  was  shown,  which  being  deemed  insufficient, 
the  injunction  was  granted.  Subsequently,  upon  the  filing  of  the  an- 
swer, a  motion  for  dissolution  was  made  and  sustained.  In  its  rulings 
in  this  respect  the  Court  below  erred.  By  the  statute,  the  right  to  a 
temporary  injunction  pending  the  action  is  considered  as  adjudicated 
by  the  decision  at  the  hearing  upon  the  order  to  show  cause.  The 
remedy  of  the  defendants  in  such  case,  when  the  right  to  apply  for  a 
dissolution  upon  the  filing  of  the  answer  is  not  expressly  reserved,  is 
by  appeal.  The  privilege  of  moving  for  dissolution  upon  the  filing 
of  the  answer,  is  limited  to  cases  where  the  injunction  is  originally 
granted  without  notice  to  the  adverse  party." 

The  order  dissolving  the  injunction  is  reversed,  and  the  cause  re- 
manded. 


EAGAN  et  al  v.  DELANEY  et  al. 

Whebb,  In  a  suit  for  a  mining  claim,  plaintiff  in  his  complaint  atatet  tbe  par- 
ticular facts  constituting  bis  title,  and  on  that  title  seeks  a  recovery,  and  the 
answer  denies  such  title,  plaintiff  must  prove  his  title  as  averred,  at  least  in 
■nbstance,  and  he  cannot,  against  defendant's  objection,  recover  on  another  and 
different  title. 

And  wl^ere.  in  such  case,  plaintiffs  were  pcrmHted  to  prove  and  recover  on  a  title 
other  than  the  one  so  set  up.  It  was  error  in  the  Court  below  to  refuse  a  new 
trial,  the  motion  for  which  was  based  on  affidavit  of  defendant  that  he  was 
taken  by  surprise  arising  out  of  the  frame  of  the  pleadings,  and  that  he  could 
have  rebutted  plaintiff's  case  but  for  this  surprise. 
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Bagan  v.  Delanej. 
Appeal  from  the  Eleventh  District. 

Plainriflfs  claim  to  be  the  owners  of  a  certain  piece  of  mining  ground 
described  in  their  complaint,  and  allege  that  the  same  was  taken  up 
in  1856  by  certain  parties  in  the  complaint  named. 

The  complaint  then  states  particularly  the  several  transfers  which 
had  been  made  of  the  claims  from  the  first  locators,"  and  shows  that 
plaintiffs  have  obtained  the  title  of  the  first  locators  of  the  claim. 

The  complaint  then  alleges  that  defendants  have  entered  upon  a 
portion  of  the  ground  therein  described. 

The  answer  denies  that  plaintiffs,  or  those  through  whom  they  claim 
title,  were  ever  the  owners  of  the  ground  upon  which  the  defendantd 
are  at  work. 

No  other  title  is  set  up  or  relied  upon  in  the  complaint  except  that 
derived  from  the  earlier  owners  by  purchase. 

The  dispute  between  the  parties  was,  whether  a  certain  line  marked 
"  center  line  "  was  the  center  line  or  the  west  line  of  plaintiffs'  claims. 

It  was  conceded  by  defendants  that  plaintiffs'  claims  had  l>een 
located  as  early  as  1856,  and  the  plaintiffs  had  regularly  derived  title 
to  the  same.  But  the  defendants  contended  that  the  line  marked 
*'  center  line  **  was  the  west  line  of  plaintiffs'  claims,  and  that  the  de- 
fendants' ground  was  not  included. 

It  was  shown  at  the  trial  by  the  testimony  of  J.  W.  Dodge  and  John 
S.  Fox,  two  of  plaintiffs'  immediate  vendors,  as  well  as  others,  that 
said  "  center  line  '^  was  the  west  line  of  plaintiffs'  claim,  as  marked  out 
in  1857  in  their  presence,  and  that  none  of  the  ground  claimed  by 
defendants  was  included.  It  was  also  found  by  the  Court  as  a  fact, 
that  none  of  the  ground  claimed  by  defendants  was  ever  included  in 
the  claim  of  plaintiffs  while  the  same  was  the  property  of  plaintiffs' 
vendors,  and  as  marked  out  in  1857;  nor  had  plaintiffs  worked  any 
ground  west  of  the  center  line  when  defendants  began  working  it 

At  the  trial,  the  Court  permitted  evidence  to  show  that  when  Fox 
and  Dodge,  who  took  up  the  claims  with  plaintiff,  Eagan,  in  1856, 
sold  out  their  interest  to  Stewart,  one  of  the  plaintiffs,  in  July,  1858, 
they  represented  to  Stewart  that  their  claims  extended  two  hundred 
feet  west  of  said  "center  line,"  and  that  afterwards  plaintiffs  claimed 
the  same  as  their  ground,  and  that  such  claim  was  so  made  before  de- 
fendants went  upon  the  same;  and  the  Court  found  that  at  this  pur- 
chase, in  1858,  tbere  was  no  adverse  claim  to  the  ground  two  hundred 
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feet  west  of  the  "  center  line,"  and  that  defendants  began  working 
this  two  hundred  feet  in  the  fall  of  1858. 

Upon  these  facts  the  Court  found,  as  a  conclusion  of  law,  that 
plaintiffs  were  entitled  to  recover,  not  upon  the  title  set  up  in  the 
complaint,  but  upon  the  purchase  in  July,  1858,  from  men  who  at  the 
time  did  not  own  the  ground  as  was  conceded — the  Court  holding  that 
plaintiffs  were  not  limited  to  the  boundaries  claimed  by  their  vendors, 
there  being  at  the  time  no  adverse  possession  or  claim. 

When  plaintiffs  closed  their  case,  defendants  moved  to  strike  out  all 
evidence  of  plaintiffs'  title  which  did  not  go  to  support  the  title  set  up 
.in  the  complaint. 

The  Court  overruled  the  motion,  and  defendants  excepted. 

Plaintiffs  had  judgment;  defendants  appeaL 

John  Hume,  for  Appellants. 

Sanderson  and  Newell,  for  Sespondenti. 

Baldwin^  J.  delivered  the  opinion  of  the  Court — Copb,  J.  con- 
earring. 

This  was  a  suit  for  the  recovery  of  a  mining  claim. 

The  plaintiffs  stated  in  the  complaint  their  title,  its  origin  and  de- 
raignment;  and  upon  the  title,  thus  set  out,  claimed  a  recovery.  The 
answer  denied  the  title  thus  set  up.  Upon  the  trial  the  plaintiffs 
proved,  as  they  plaim,  a  title  accruing  to  them  in  a  particular  way, 
subsequent  in  origin  and  different  in  the  mode  of  acquisition  from 
that  counted  on  in  the  complaint.  Perhaps  it  was  not  necessary  for  the 
plaintiffs  to  set  out  the  particular  facts  constituting  their  title  in  this 
action;  but  having  done  this,  it  would  seem  they  should  be  held  to 
prove  it  as  averred,  at  least  in  substance ;  and  that  they  cannot,  against 
the  defendants'  objection,  recover  on  another  and  a  different  title. 

The  defendants  made  an  affidavit,  on  motion  for  a  new  trial,  on  the 
ground  of  surprise,  arising  from  the  frame  of  the  pleadings,  and  aver- 
ring that  they  could  have  introduced  testimony  rebutting  the  plain- 
tiffs' case  but  for  this  surprise. 

We  think,  under  the  circumstances,  a  new  trial  should  have  been 
granted. 

Judgment  reversed. 


Digitized  by 


Google 


88  SUPREME  COURT  — JULY  TERM,  1860. 

Bmlth  «.  Oke  Sbaw. 

SMITH  V.  06G  SHAW,  (No.  2656.) 

tea  relation  of  landlord  and  tenant  existed  between  plaintiff  and  defendant  on  a 
parol  demise  from  month  to  montli,  rent  being:  payable  in  advance,  on  the  first 
day  of  each  month.  November  Ist,  1858,  defendant  being  in  possession, 
denied  plaintiff's  title,  and  refused  to  pay  rent.  December  23d,  1858,  plaintiff 
sued  defendant  in  a  Justice's  Court  for  rent  due  November  1st  and  December 
Ist,  1858,  and  had  Judgment,  which  was  paid.  January  8th,  1869,  plaintiff 
served  on  defendant  notice  to  quit,  on  the  ground  of  forfeiture  for  non-payment 
of  rent;  defendant  refused  to  quit  or  surrender  the  premises.  Plaintiff  brings 
ejectment.  Defendant  answers ;  denying,  among  other  things,  plaintiff's  title 
and  his  own  relation  of  tenant :  Held,  that  plaintiff  is  entitled  to  recover  \ 
that  the  denial  of  title  and  the  relation  of  tenant  made  defendant  a  trespasser, . 
not  entitled  to  notice  to  quit ;  that  no  special  demand  for  payment  of  rent  waa 
necessary  to  woric  a  forfeiture;  that  defendant  could  not  deny  title,  and  yat 
claim  the  benefit  of  holding  in  subordination  to  It. 

Appeal  from  the  Twelfth  District. 

The  action  was  conunenoed  March  14th,  1869. 

D.  W.  Perley,  for  Appellant. 

1.  The  lease  had  expired  by  efflux  of  time. 

2.  The  tenancy  was  determined  by  notice  to  quit 

3.  All  rights  imder  the  lease  were  forfeited  by  non-payment  of  rent 
and  by  denial  of  plaintiff's  title.  (Taylor's  L.  &  T.  sec.  488;  2  Piatt 
on  L.  494.) 

Parker  and  Waterman,  for  Respondent 

1.  The  first  ground  of  forfeiture — disclaimer  of  plaintiflf's  title — is 
confessed  and  avoided  by  the  new  matter  set  up  in  the  answer,  to  wit : 
the  suit  for  the  use  and  occupation  of  the. premises  after  such  dis- 
claimer. 

2.  The  second  ground  of  forfeiture — ^non-payment  of  rent — is  not 
sufficiently  alleged;  the  facts  necessary  to  constitute  a  forfeiture  at 
common  law  are  not  set  out  (Taylor's  L.  &  T.  188,  189,  256,  325; 
Adams'  Eject  187,  196,  197,  370;  3  Cal.  283,  339;  10  Id.  302.)  Nor 
was  the  notice  to  quit  sufficient    (3  Cal.  283,  339 ;  Taylor,  313.) 

3.  Ejectment  cannot  be  maintained  until  the  relationship  of  land- 
lord and  tenant  has  ceased  to  exist  (Taylor's  L.  &  T.  sees.  698,  699.) 
The  forfeiture  by  disclaimer  of  title  was  waived  by  plaintiff  by  suing 
for  and  collecting  rent  subsequently  accruing.  (Taylor,  sees.  287, 
497-499;  Adams'  Eject  155-157,  198,  199,  216,  219,  note  1.) 
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Baldwin,  J.  delivered  the  opinion  of  the  Court — Copb,  J.  con- 
curring. 

This  was  ejectment  for  a  lot  in  San  Francisco.  The  case  was  tried 
by  the  Court  without  a  jury.  The  Court  finds  the  facts  to  be,  that 
the  relation  of  landlord  and  tenant  existed  under  a  parol  demise  from 
month  to  month,  commencing  on  the  first  day  of  each  month,  at  a  rent 
of  ten  dollars  per  month,  payable  in  advance;  that  on  the  first  day  of 
November,  1858,  the  defendant,  then  being  in  possession,  denied 
plaintiff's  title,  and  refused  to  pay  rent ;  that  on  December  23d,  1858, 
the  plaintiff  brought  suit  in  a  Justice's  Court  for  the  rent  due  under 
the  lease  on  November  1st  and  December  Ist,  1858,  and  obtained 
judgment,  which  was  paid.  On  January  8th,  1859,  a  notice  to  quit 
the  premises  described,  on  the  ground  for  forfeiture  of  non-payment 
of  rent  reserved,  was  served  by  plaintiff  on  defendant;  that  the  de^ 
fendant  refused  to  quit  or  surrender  the  premises,  etc. 

Upon  these  facts,  the  Court  found  for  the  defendant 

The  complaint  avers  a  renting  from  month  to  month  —  a  payment 
of  rent  to  November  Ist,  1858,  at  which  time  defendant  denied  plain- 
tiff's title,  and  refused  to  pay  rent  —  an  averment  that  the  lease  under 
which  the  defendant  entered  into  possession  has  terminated,  and  that 
he  has  no  right  to  hold  the  premises ;  and  further  avers,  that  on  July 
8th,  1859,  he  duly  notified  the  defendant,  in  writing,  to  quit  and 
deliver  up  possession  of  the  premises  to  him,  which  defendant  refused. 

No  demurrer  was  interposed  to  this  complaint  for  this  generality  of 
statement  as  to  this  cause  of  forfeiture,  or  this  disclaimer  of  plaintiff's 
title. 

It  has  been  seen  that  this  lease  was  from  month  to  month.  It  is 
charged  that  in  November,  1858,  the  defendant  denied  the  plaintiff's 
title,  and  refused  to  pay  rent.  It  is  not  expressly  alleged  that  rent  was 
not  paid  afterwards,  but  it  is  inferentially  so  stated,  if  indeed,  this  be 
not  implied  in  the  denial  of  the  title  by  the  defendant.  The  complaint 
avers  that  the  premises  are  worth  forty  dollars  per  month  since  Janu- 
ary 1st,  1859,  from  which  time  only  the  value  as  damages  is  claimed. 

It  is  contended  that  the  plaintiff  cannot  recover,  because  the  re- 
covery of  the  two  months'  rent  (for  November  and  December)  before 
the  Justice  was  an  affirmation  from  that  time  of  the  contract  of  lease, 
and  precludes  the  plaintiff  from  insisting  on  a  forfeiture.  But  the 
defendant  on  that  trial  denied  the  plaintiffs  title  and  resisted  a  re- 
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covery.  He  refused  afterwards  to  pay  the  rents  according  to  the  con- 
tract The  plaintiff  gave  him  notice  to  quit.  No  special  demand  for 
payment  of  this  rent  seems  to  have  been  made;  nor  was  it  necessary, 
for  the  open  and  repeated  denial  of  the  plaintiff's  title  made  under 
oath,  and  continued  even  in  this  proceeding,  waived  the  necessity  of 
so  useless  a  proceeding.  The  tenant  having  disclaimed  the  title  of  the 
landlord  and  his  own  relation  of  tenant,  cannot  invoke  the  protection 
and  advantages  of  that  relation. 

The  defendant's  answer  expressly  makes  this  denial  of  title  and 
holding  the  possession  as  tenant,  or  that  plaintiff  was  entitled  to  the 
possession,  and  this  denial  seems  to  have  been  consistently  made  by 
him  throughout. 

The  effect  of  this  denial  was  to  make  the  defendant  a  trespasser. 
He  was  not  entitled  to  notice  to  quit.  Whenever  he  assumed  to  hold 
in  defiance  of  the  plaintiff's  title,  the  plaintiff  was  authorized  to  main- 
tain his  action  for  the  recovery  of  the  premises,  and  he  could  not  set 
up  the  denial  of  the  title  and  then  claim  the  benefit  of  holding  in 
subordination  to  it.  (Taj-lor's  Land.  &  Tenant,  309;  6  Johns.  272; 
3  Johns.  423.) 

We  think,  on  the  facts,  the  plaintiff  was  entitled  to  judgment,  and 
the  cause  is  remanded  that  it  may  be  entered. 


SMITH  V.  OGG  SHAW   (No.  2655). 

This  case  determined  upon  the  principles  of  the  preceding  csMi 

Appeal  from  the  T-welfth  District 

This  case  is  substantially  the  same  as  the  preceding  one.  The  de- 
fendant was  in  possession  under  a  lease  for  a  year  ending  on  the 
twenty-sixth  day  of  September,  1858,  at  a  rent  of  six  dollars  and 
twenty-five  cents  per  month,  payable  in  advance.  October  26th,  1858, 
defendant,  then  in  possession-  ^ftfused  to  pay  rent  and  disclaimed 
holding  as  plaintiff's  tenant.  December  23d,  1858,  plaintiff  sued  de- 
fendant for  rent  due  under  the  lease  for  October  and  November,  and 
obtained  judgment,  which  was  paid.  December  30th,  1858,  plaintiff 
served  on  dofendant  notice  to  quit,  on  the  ground  that  the  leape  had 
been  forfeited  for  non-payment  of  rent  reserved.    Defendant  refused 
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to  give  np  possession,  and  retained  possession  up  to  suit  brought. 
Action  commenced  March  24th,  1859. 

Judgment  for  defendant.    Plaintiff  appeals. 

Parker  and  Waterman,  i<^T  Appellant. 

The  collection  of  rent  for  October  and  November  waived  the  for- 
feiture and  renewed  the  tenancy  for  another  year  upon  the  same  terms. 
(Taylor's  L,  &  T.  13,  33,  35,  305,  306,  312,  380.)  Six  months'  notice 
to  quit  is  necessary.  (Taylor's  L.  &  T.  311,  312;  Adams  on  Eject. 
143,  170,  366, 182,  note  2,  702.) 

D.  W.  Perley,  for  Respondent 

Denial  of  plaintiffs  title  was  a  forfeiture  of  the  lease,  and  notice  to 
quit  was  unnecessary. 

1.  A  lease  is  like  any  other  contract ;  where  it  is  made  for  a  definite 
period,  and  the  period  has  elapsed,  the  whole  estate  of  the  tenant  is 
absolutely  determined;  it  cannot  be  extended  by  implication,  and  no 
notice  to  quit  is  necessary.  If  the  tenant  holds  over,  the  landlord  being 
entitled  to  possession  may  at  once  bring  his  ejectment.  (Taylor,  sec. 
465,  304,  and  authorities  cited;  2  Piatt,  and  authorities  cited,  517.) 

2.  Where  a  tenant  receives  no  notice  to  quit,  and  holds  over  after 
his  lease  has  expired,  he  does  not  become  a  tenant  from  year  to  year, 
but  a  tenant  at  sufferance.  The  doctrine  from  year  to  year  arose  out 
of  the  English  policy  concerning  agricultural  leases.  The  lessor  could 
not  determine  the  estate  after  the  tenant  had  sown  and  before  he  had 
reaped,  so  as  to  prevent  the  necessary  egress  and  regress  so  as  to  take 
away  the  emblements.  {Jackson  v.  Bradt,  2  Caine's,  169.)  Nor  could 
the  tenant  before  the  period  of  payment  had  arrived  determine  the 
estate  so  as  to  deprive  the  landlord  of  his  rent.  (Taylor's  L.  &  T.  33.) 

This  doctrine  of  tenancy  from  year  to  year  has  no  applicability  to 
city  property,  and  the  common  law  doctrine  is  radically  altered  in  this 
State  by  the  custom  of  paying  rents  monthly  in  advance,  and  by  the 
express  letter  of  the  contract  to  that  effect.  (See  opinion  of  Duncan, 
J.  in  Logan  v.  Heon,  8  S.  &  R.  471.) 

In  agricultural  leases  the  rent  was  payable  annually. 

By  holding  over  after  the  expiration  of  his  term  the  lessee  becomes  a 
tenant  at  sufferance.  He  does  not  thereby  necessarily  become  a  tenant 
from  year  to  year.  (2  Piatt,  521 ;  Sinking  v.  Ashust,  1  Exch.  R.  260; 
Waring  v.  King,  8  Mees.  &  W.  523;  2  Serg.  &  R.  49;  5  Johns.  128.) 
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Tenancy  by  sufferance  is  where  a  man  comes  into  possession  by  a 
lawful  title,  but  holds  over  by  wrong  after  the  determination  of  his 
interest,  and  he  is  not  entitled  to  notice  to  quit,  for  he  holds  by  the 
laches  of  the  landlord,  who  may  reenter  and  put  an  end  to  the  tenancy 
when  he  pleases.     (Taylor's  L.  &  T.  38,  39.) 

If  any  notice  whatever  was  required  in  this  case,  three  days'  notice 
was  sufficient.     (Garbrell  v.  Fitch,  6  Cal.  189.) 

It  was  also  held,  in  case  of  a  tenant  at  will  holdin;;  over  after  the 
lease  had  expired,  three  days'  notice  to  quit  was  all  that  was  required. 

This  action  was  commenced  March  14th,  1858.  The  defendant  had 
two  and  a  half  months'  notice  to  quit. 

Where  the  rents  are  payable  monthly,  in  no  case  can  any  longer  than 
a  month's  notice  be  required.  This  notice,  then,  if  any  was  required, 
determined  the  tenancy  on  the  thirtieth  of  January,  1859. 

As  to  forfeiture,  on  the  twenty-sixth  of  October,  1858,  the  defend- 
ant refused  to  pay  rent  and  denied  his  landlord's  title.  This  act  in- 
stantly worked  a  forfeiture  of  all  rights  as  a  tenant.  (2  Piatt,  494; 
Taylor's  L.  &  T.  320-331,  and  authorities  cited.)  And  plaintiff  had  a 
right  to  bring  his  action  of  ejectment.     (Taylor's  L.  &  T.  485.) 

It  is  admitted  by  defendant  that  this  act  did  work  a  forfeiture,  but 
he  set  up  facts  which  he  alleges  amount  to  a  waiver,  viz :  suing  for  the 
two  months'  rent  from  the  first  day  of  October. 

But  the  objection  is  not  tenable,  for  there  is  a  continuing  cause  of 
forfeiture,  and  when  there  is  a  continuing  cause  of  forfeiture,  the 
landlord  is  not  precluded  from  taking  advantage  of  it  by  receiving 
rent  which  accrued  after  the  breach  originally  committed.  (Taylor's 
L.  &  T.  330.) 

In  case  of  forfeiture  by  disclaiming  the  landlord's  title,  no  notice 
to  quit  is  necessary.    (2  Piatt  on  L.  446.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Cope,  J.  con- 
curring. 

""'     *-'"--    re  similar  in  this  case  to  those  in  the  case  (2656)  be- 
i  parties ;  and  the  same  judgment  will  be  entered  in  this 
r  case, 
ordingly. 
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general  languagre  of  section  one  of  the  Limitation  Act  of  1855,  that  actions  la 
the  cases  therein  named  '*  can  only  be  commenced  within  two  years  from  the 
time  the  cause  of  action  has  accrued,  or  shall  accrue,"  is  controlled  and  Un- 
ited by  the  twenty-second  section  of  the  Limitation  Act  of  1850. 

Salt  commenced  January  8th,  1859,  on  a  note  executed  in  New  Yorlc,  and  due 
January  Ist,  1856.  Defendant  not  In  this  State  wbon  the  cause  of  aotioa 
accrued,  but  arrived  here  March  28th,  1856,  and  remained  until  June  20th, 
1856,  from  which  time  he  was  absent  until  February  14th,  1857.  Plaintiff 
resided  in  New  York,  and  was  fully  Informed  of  the  movements  of  defendant. 
Some  evidence  tending  to  show  that  defendant  came  to  this  State  in  1856,  for 
a  temporary  business  purpose.  Intending  to  return  to  New  York  and  form  a 
partnership,  according  to  previous  arrangement.  Defense,  Statute  of  Llmita- 
tions  of  two  years:  Held,  that  the  case  is  within  the  statute,  and  that  the 
statute  commenced  running  on  the  arrival  of  the  defendant  here  in  March, 
1856  —  there  being  no  fraud  or  concealment  on  the  part  of  defendant,  and  hie 
presence  here  between  March  and  June  being  open  and  public,  and  sufficient 
for  the  commencement  of  a  suit. 

The  word  "  return "  used  in  the  twenty-second  section  of  the  Limitation  Act  of 
1850,  is  held  by  the  authorities  to  apply  as  well  to  persons  coming  from  abroad 
aa  to  the  citizens  of  the  country  going  abroad  for  a  temporary  purpose  and  then 
returning.  But  the  coming  from  abroad  must  not  be  clandestine,  and  with  an 
Intent  to  defraud  the  creditor,  by  setting  the  statute  in  operation  and  thea 
departing. 

Caaes  on  this  point  cited  and  commented  on. 

Appeal  from  the  Twelfth  District 

The  facts  appear  in  the  opinion  of  the  Conrt.  The  note  wag  dated 
April  7th,  1855.  The  complaint  averred,  among  other  things,  that 
from  the  date  of  the  note  to  February  14th,  1857,  defendant  was 
absent  from  this  State.    Defendant  had  judgment.    Plaintiff  appeals. 

Hallecle,  Peachy  &  Billings,  and  Oregory  Yale,  for  Appellant,  con- 
tended that  the  time  between  the  twentieth  of  March,  1856,  and  the 
twentieth  of  June,  of  that  year,  could  not  be  connected  with  the  per- 
manent residence  of  defendant  since  February  14th,  1857,  so  as  to 
make  the  two  years  limitation,  because  defendant's  "  return  "  to  this 
State  in  Marcl^  1856,  was  temporary  only,  for  a  business  purpose,  and 
while  he  was  under  an  agreement  with  plaintiff  to  take  up  his  resi- 
dence in  New  York  and  go  into  business  with  him  in  the  fall  of  1356 ; 
that  such  a  visit  to  California  was  not  a  "  return ''  within  the  twenty-  . 
second  section  of  the  Limitation  Act  of  1860;  citing  Angell  on  Lim. 
215;  RuggUsY.  Keeler,  3  Johns,  267;  Little  v.  Blunt,  16  Pick.  361; 
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Ey singer  v.  Baltzelh,  3  Gill  &  Johns.  162-3;  Byrne  v.  Crowning- 
shield,  1  Pick.  266;  White  v.  Bailey,  3  Mass.  273;  Fowler  v.  Hunt,  10 
Johns.  476;  and  that  to  claim  that  plaintiff  should  have  sued  defend- 
ant under  the  circumstances  of  his  visit  to  California  in  1856,  would 
make  that  visit  clandestine  —  not  that  defendant  secreted  himself, 
but  that  he  came  under  pretences  to  deceive  the  plaintiff  by  putting 
the  statute  in  operation. 

Parker  and  Waterman,  for  Bespondent. 

1.  Plaintiff  should  have  sued  during  the  visit  of  defendant  here  in 
1856.     That  visit  was  open,  public  and  known  by  plaintiff. 

2.  Defendant's  agreement  to  return  to  New  York  forms  no  excep- 
tion which  prevents  the  statute  from  running,  notwithstanding  the 
publicity  of  defendant's  presence  here  and  the  knowledge  of  it  by 
plaintiff. 

Where  an  agreement  between  a  creditor  and  debtor  is  insisted  upon 
as  forming  an  exception,  to  prevent  the  statute  from  running,  it  must 
be  one  which,  by  its  very  terms,  suspends  the  statute,  or  w^hich,  by 
reason  of  fraud  or  otherwise,  places  the  creditor  in  a  position  where 
he  cannot  fully  assert  his  rights. 

In  Kane  v.  Cook,  (8  Cal.  458)  in  discussing  the  exceptions  which 
arrest  the  statute,  the  Court  says :  "  All  the  exceptions  specified  in 
the  statute  (of  Limitations)  which  prevent  its  running,  are  cases 
where  a  party  is  not  in  a  situation  to  assert  fully  his  rights.  The 
reason  of  those  exceptions  would  seem  to  apply  wnth  equal  force  to  a 
case  of  fraudulent  concealment.'* 

The  plaintiff  claims,  virtually,  that  the  existence  of  the  agreement 
to  enter  into  copartnership  arrested  the  statute  in  this  action. 

No  fraudulent  intent  is  imputed  to  the  plaintiff;  or  in  other  words, 
it  is  not  claimed  that  he  came  to  California  *^  with  an  intent  to  de- 
fraud the  plaintiff  by  setting  the  statute  in  operation,  and  then  de- 
parting.*' No  valid  agreement  is  shown;  none  for  the  breach  of  which 
an  action  could  be  maintained;  none  in  any  manner  relating  to  the 
subject  of  this  action,  or  the  remedy.  The  plaintiff  was  under  no 
legal  restraint  from  suing  the  defendant  here.  There  was  no  agree- 
ment to  that  effect  —  either  expressed  or  implied. 

The  authorities  resolve  the  question  of  knowledge,  as  to  its  effect. 
into  the  following  rule:  That  after  the  creditor  has  knowledge  of  the 
presence  of  the  debtor,  he  must  proceed,  with  ordinary  diligence,  to 
sue  out  and  serve  the  writ,  or  the  statute  will  begin  to  run.    Where  a 
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Bnit  ifl  bron^t  in  San  Francisco^  and  procefis  is  to  be  served  on  a  de* 
fendant  there,  a  delay  of  half  a  day  would  doubtless  be  sufficient  to 
put  the  statute  in  motion.  And  a  creditor  living  in  another  State, 
with  knowledge  of  the  presence  of  his  debtor  in  this,  is  in  the  same 
situation  and  governed  by  the  same  rules,  as  to  diligence,  as  a  creditor 
residing  here.  Knowledge  places  them  upon  an  equality,  and  imposes 
like  duties  and  obligations. 

Cora,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  concur* 
ring. 

This  is  an  action  upon  a  promissory  note  executed  in  the  State  of 
New  York.  The  note  was  due  on  the  first  of  January,  1856,  and  the 
suit  was  commenced  on  the  eighth  of  January,  1859.  The  defense  is 
the  Statute  of  Limitations.  The  defendant  was  not  in  this  State  when 
the  cause  of  action  accrued,  but  arrived  here  on  the  twenty-eighth  of 
March,  1856,  and  remained  imtil  the  twentieth  of  Jime,  from  which 
time  he  was  absent  until  the  fourteenth  of  February,  1857.  The 
plaintiff  resided  in  New  York,  and  was  fully  informed  of  the  move- 
ments  of  the  defendant.  There  was  some  evidence  tending  to  show 
that  the  defendant  only  came  to  this  State  in  1856,  for  a  temporary 
business  purpose,  and  that  his  intention  was  tor  return  to  New  York 
and  form  a  partnership  with  the  plaintiff,  in  accordance  with  a  previ* 
ous  arrangement  upon  the  subject.  The  question  is,  whether  the  statute 
commenced  running  at  the  time  of  the  arrival  of  the  defendant  in  1856. 

By  the  first  section  of  the  Limitation  Act  of  1855,  it  is  provided  that 
suits  of  this  character  shall  be  commenced  within  two  years  after  the 
accruing  of  the  cause  of  action;  but  the  effect  of  the  general  language 
used  in  this  section  is  controlled  and  limited  by  the  provisions  of  the 
twenty-second  section  of  the  Act  of  1850,  which  reads  as  follows :  "  If, 
when  the  cause  of  action  shall  accrue  against  a  person,  he  is  out  of  the 
State,  the  action  may  be  commenced  within  the  term  herein  limited 
after  his  return  to  the  State;  and  if,  after  the  cause  of  action  shall 
have  accrued,  he  depart  the  State,  the  time  of  his  absence  shall  not  be 
part  of  the  time  limited  for  the  commencement  of  the  action.'' 
(Wood's  Dig.  48.) 

The  Court  below  instructed  the  jury  to  find  for  the  defendant,  if 
they  believed,  from  the  evidence,  that  he  had  been  in  the  State  two 
years  since  the  maturity  of  the  note.  This  instruction  was  based  upon 
a  literal  interpretation  of  the  section  above  quoted,  and  although  it 
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may  not  have  been  technically  correct,  the  defense  was  clearly  made 
out,  and  the  plaintiff  is  not  entitled  to  a  reversal  upon  a  mere  technical 
error,  by  which  he  could  not  have  been  prejudiced.  There  was  neither 
fraud  nor  concealment  in  the  conduct  of  the  defendant,  and  we  do  not 
Bee  how  the  circumstance  of  his  anticipated  return  to  New  York  can 
avail  the  plaintiff.  If  he  had  remained  here,  there  could  be  no  question 
as  to  the  time  at  which  the  statute  commenced  to  run,  and  we  do  not 
think  that  there  is  anything  in  the  facts  of  this  case  to  justify  us  in 
arriving  at  a  different  conclusion  upon  that  subject.  The  plaintiff  can- 
not claim  that  the  time  between  the  twenty-eighth  of  March  and  the 
twentieth  of  June  was  insufficient  for  the  commencement  of  the  suit, 
nor  can  he  say  that  he  was  ignorant  of  the  movements  of  the  defendant, 
for  the  contrary  is  shown,  and  these  movements  were  open  and  public. 
The  case  is  clearly  within  the  statute,  and  the  proposition  contended 
for  by  the  appellant  is  not  sustained  by  any  of  the  authorities  cited. 
It  has  been  uniformly  held,  in  the  construction  of  statutes  similar  to 
ours,  that  the  word  return  applies  as  well  to  persons  coming  from  abroad 
as  to  citizens  of  the  country  going  abroad  for  a  temporary  purpose  and 
then  returning.  But  it  seems  that  the  coming  from  abroad  must  not  be 
clandestine,  and  with  an  intent  to  defraud  the  creditor,  by  setting  the 
statute  in  operation  and  then  departing.    "  It  must  be  so  public,  and 
under  such  circumstances,"  says  Angell,  "as  to  give  the  creditor  an 
opportunity,  by  the  use  of  ordinary  diligence  and  due  means,  of  arrest- 
ing the  debtor.     ♦    ♦    A  return  even  for  a  temporary  purpose  will  do 
away  with  the  exception  of  absence,  if  not  a  secret,  concealed  or  clan- 
destine presence,  of  which  the  creditor  can  take  no  advantage.    His 
presence  must  be  so  public  and  under  such  circumstances  as  the  creditor 
may,  by  ordinary  diligence,  make  an  arrest.'*     (Ang.  on  Lim.  216.) 
It  was  said  by  the  Supreme  Court  of  Massachusetts,  in  White  v. 
Bailey,  (3  Mass.  270)  that  the  return  to  the  State  must  be  with  a 
n  the  jurisdiction  of  the  Commonwealth ;  but  the 
)  the  Court,  and  in  Byrne  y.  Crowningshield  (1 
t  rule  was  laid  down.  In  the  latter  case  the  Court 
ithin  the  government,  must  be  meant  such  a  return 
f  reasonable  opportunity  to  commence  an  action.*' 
rt  of  the  United  States,  in  Faw  ▼.  Roherdeau  (8 
hat  even  a  return  for  a  temporary  purpose  waa 
statute  in  motion.     The  case  arose  under  the 
which  contained  a  saving  clause  in  these  words : 
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*^  Saving  to  all  persons  non  compos  mentis,  femme  covert,  infants, 
imprisoned;  or  out  of  this  Commonwealih;  who  may  be  plaintiffs  in 
floch  suitS;  three  years  after  their  several  disabiJities  removed/'  The 
plaintiff  was  a  resident  of  Maryland,  and  after  the  cause  of  action 
accrued,  passed  through  a  portion  of  Virginia,  but  never  resided 
therein.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Court,  said:  ^^It  is  one  of  the  facts  stated,  that  the  plaintiff  was 
within  the  Commonwealth  of  Virginia,  in  the  year  1786,  after  the 
cause  of  action  accrued,  and  hence  it  is  argued  that  he  is  not  within 
the  saving  clause  of  the  section,  and  that  to  exclude  him  from  the 
benefit  of  that  clause,  it  is  not  necessary  tiiat  he  should  have  become  a 
resident  of  that  State.  The  Court  has  not  been  able  to  find  any  case 
in  which  this  question  has  been  decided.  We  are,  therefore,  obliged 
to  form  an  opinion  from  a  consideration  of  the  act  itself.  *  *  The 
Court  is  of  opinion  that  the  disability  is  removed  at  the  moment  when 
the  person  comes  into  the  Commonwealth,  and  he  must  bring  his 
action  within  three  years  from  that  time.'' 

The  Court  of  Appeals  of  Maryland,  in  Ey singer  v.  Baltzeils,  (3 
Gill  &  Johns.  158)  in  speaking  of  certain  statutes  of  that  State,  said : 
^*  These  acts  are  to  be  taken  together,  and  to  receive  a  construction  to 
carry  into  effect  the  plain  and  obvious  intention  of  the  Legislature, 
that  limitations  should  not  attach  against  a  creditor,  where  the  debtor 
was  absent  from  the  State  at  the  time  the  cause  of  action  accrued, 
because  no  beneficial  result  could  be  expected  from  the  suing  out  a 
writ,  when  the  debtor  could  not  be  arrested.  But  this  privilege  should 
cease  when  the  cause  upon  which  it  was  founded  is  removed.  If, 
therefore,  the  debtor,  at  any  time  after  the  cause  of  action  accrued,  by 
his  presence  in  the  State,  afforded  the  creditor  an  opportunity  to 
prosecute  his  writ  with  effect,  he  should  institute  an  action  within  the 
time  required  by  the  Act  of  1715,  or  his  claim  would  be  barred  by 
limitation.  To  bring  the  case  within  the  Act  of  1765  the  presence  of 
the  debtor  in  the  State  must  be  such  as  to  enable  the  creditor  to  avail 
himself  of  it  A  secret,  concealed,  clandestine  presence,  for  any 
length  of  time,  of  which  the  creditor  could  not  take  advantage,  would 
not  be  sufficient." 

^'  The  coming  from  abroad,"  said  the  Supreme  Court  of  New  York, 
in  Fowler  v.  Hunt,  (10  Johns.  463)  ''must  not  be  clandestine,  and 
with  an  intent  to  defraud  the  creditor  by  setting  the  statute  in  opera- 
tion and  then  departing.  It  must  be  so  public,  and  under  such  cir- 
cumstances, as  to  give  the  creditor  an  opportunity,  by  the  use  of 
orriinarv  dilifirenco  and  due  means,  of  arresting  the  dehtor."  , 
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A  further  examination  of  the  authorities  upon  this  subject  is  un- 
necessary. All  the  cases  in  which  it  has  been  held  that  a  temporary 
presence  was  not  sufficient  to  set  the  statute  in  motion,  have  proceeded 
upon  the  ground  of  fraud  or  concealment,  or  the  insufficiency  of  the 
time  to  enable  the  creditor  to  institute  the  necessary  proceedings  for 
the  recovery  of  the  debt.  None  of  these  ingredients  are  to  be  found  in 
the  present  case.  The  time  was  ample  and  the  circumstances  were 
known  to  the  plaintiff.  There  was  no  understanding  or  agreement 
between  the  parties,  the  effect  of  which  was  to  interfere  with  or  sus- 
pend the  operation  of  the  statute.  The  fact  that  the  defendant  did 
not  carry  out  the  arrangement  in  relation  to  a  partnership,  can  make 
no  difference.  There  is  no  evidence  that  he  intended  by  such  an 
arrangement  to  deceive  or  mislead  the  plaintiff;  but  even  if  there  was, 
we  do  not  see  how  it  could  affect  the  determination  of  this  case.  The 
plaintiff  was  aware  of  the  facts,  and  there  was  no  fraud  or  conceal- 
ment in  relation  to  any  matter  upon  which  depended  the  operation 
of  the  statute. 

These  views  are  conclusive  of  the  controversy,  and  it  follows  that 
the  judgment  of  the  Court  below  must  be  affirmed. 

Ordered  accordingly. 


THE  PEOPLE  V.  LEVISOK 

Ok  trial  under  an  Indictment  for  receiving  stolen  gooda,  the  Court  Instructed  the 
jury  "  That  a  guilty  knowledge,  on  the  part  of  the  defendant.  Is  essential  to 
the  constitution  of  the  offense.  This  may  be  shown  either  directly,  by  the  evi- 
dence of  the  principal  offender,  or  circumstantially,  by  proving  tbat  the  defend- 
ant  bought  them  very  much  under  their  value,  or  denied  their  being  in  his 
possession,  or  the  like :  "  Held,  that  the  charge  is  erroneous  in  this,  that  it 
asserts  as  a  conclusion  of  law,  that  if  the  defendant  purchased  the  goods  at  a 
price  much  below  their  value,  or  it  he  denied  that  he  had  them,  or  If  the  thief 
swore  defendant  received  them,  then,  in  either  case,  the  guilty  knowledge  waa 
proved ;  that  this  is  not  law ;  that  either  one  of  these  facts  Is  a  circumstance 
of  guilt,  but  does  not  alone  constitute  conclusive  proof  of  guilt. 

In  criminal  cases,  the  Court  should,  as  a  general  rule,  instruct  the  Jury  hypo- 
thetical ly,  and  not  assign  a  conclusive  effect  to  circumstances,  or  assume  that 
such  circumstances  were  proven.  In  the  absence  of  opposing  proof  they  are 
sometimes  conclusive,  but  not  generally;  and  it  should  always  be  left  to  the 
Jury  to  determine  whether  those  circumstances  are  established. 

In  criminal  cases.  If  the  Instructions  to  the  Jury  are  erroneous  under  any  and 
•very  state  of  facts,  the  Supreme  Court  will  review  them,  even  though  there  l>» 
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no  statement  of  facta  —  becaose  It  necessarily  appears  that  the  Court  erred  to 
the  prejudice  of  defendant. 
Bot  where  the  Instructions  fMiy  he  correct  under  any  fetate  of  facta,  then  the 
Supreme  Court  presumes  In  favor  of  the  Judgment  below,  and  will  not  reverse 
It  when  there  Is  no  statement  of  facts  or  bill  of  exceptlona  —  became  the 
appellant  must  show  affirmative  error. 

Appeal  from  the  Court  of  Sessions,  San  Francisoow 

Defendant  was  convicted,  and  appeals. 

A.  M.  Heslep,  for  Appellant, 

Tho8.  H.  Williams,  Attorney  Oeneral,  for  Respondent. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Field,  0.  J. 
and  Cope,  J.  concurring. 

This  was  an  indictment  for  receiving  stolen  goods,  knowing  them 
to  be  stolen. 

Various  errors  are  assigned,  but  we  think  they  are  without  merits 
except  one,  and  that  is  the  charge  of  the  Court  to  this  effect:  "  That  a 
gailty  knowledge  on  the  part  of  the  defendant  is  essential  to  the  con- 
stitution of  the  offense.  This  may  be  shown  either  directly  by  the 
evid^ce  of  the  principal  offender,  or  circumstantially,  by  proving  that 
the  defendant  bought  them  very  much  under  their  value,  or  denied 
their  being  in  his  possession,  or  the  like.*'  We  understand  that  the 
Court  asserted,  as  a  conclusion  of  law,  that "  the  purchase  of  goods,  at 
a  great  under-value,  by  defendant,  is  sufficient  proof  of  the  knowledge 
by  him  that  the  goods  were  stolen."  This  is  not  true.  Besides,  the 
charge  makes  a  denial  by  the  defendant  that  the  goods  were  in  his 
possession  —  whether  the  denial  was  truly  made  or  not — proof,  and 
sufficient  proof,  of  the  defendant's  guilty  knowledge.  It  also  leaves 
the  inference,  that  the  unsupported  testimony  of  the  thief  is  sufficient 
to.  establish  the  defendant's  guilt. 

That  the  purchase  of  stolen  goods  by  the  defendant,  at  a  price 
grossly  disproportioned  to  their  value,  is  a  fact  against  him,  which, 
in  connection  with  other  facts,  might  be  sufficient  to  establish  his 
guilty  is  not  denied ;  and  that  the  denial  of  the  possession  of  the  goods, 
if  such  denial  be  shown  to  be  false,  is  another  fact  against  him,  is  also 
true;  but  neither  of  these  facts,  standing  alone,  especially  if  there  be 
rebutting  proof,  constitutes  a  legal  conclusion  of  guili.    The  Court 
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should,  in  criminal  cases,  instruct  the  jury  hypothetically,  as  a  gen- 
eral rule.  It  should  not  assign  a  conclusive  effect  to  circumstances, 
or  assume  that  they  are  proven.  It  is  for  the  Court  to  determine  the 
admissibility  of  evidence;  for  the  jury  to  determine  its  effect  and  the 
credibility  of  the  witness.  In  the  absence  of  opposing  proof,  circum- 
stances are  sometimes  conclusive;  but  this  is  not  generally  true;  and 
when  it  is,  it  should  be  left  to  the  jury  to  determine  whether  tiie 
circumstances  are  established. 

In  this  case,  the  jury  might  well  believe  the  Court  instructed  them, 
that  if  the  defendant  bought  the  goods  much  below  their  value,  this 
was  sufficient  to  convict  him ;  or  if  he  denied  that  he  had  the  goods, 
this  was  enough ;  or  if  the  thief  swore  he  so  received  them,  this  was 
sufficient. 

It  is  true,  there  is  no  statement  in  this  case.  But  when  the  instruo- 
iions  are  erroneous  under  any  and  every  state  of  facts,  then  this  Court 
^11  review  them.  For  it  follows  as  necessarily,  in  such  a  case,  that 
the  Court  erred  to  the  prejudice  of  the  defendant  when  there  is  na 
statement,  as  when  one  exists.  If,  however,  the  instructions  may  hB 
correct  under  any  supposed  state  of  facts,  as  the  appellant  must  show 
affirmative  error,  we  presume  in  favor  of  the  judgment  below,  and  will 
not  reverse  the  judgment  when  no  statement  appears, 
i    Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


SCHUHMAN  V.  GAREATT  et  al. 

Ths  acceptance  of  a  deed  does  not,  in  fayor  of  a  Btranger  —  that  If,  one  neither 
party  nor  priyy  to  the  deed  —  eatop  the  grantee  In  fee  from  showing  that  the 
grantor  had  no  title  at  the  date  of  the  deed. 

Batoppels  are  mutual,  and  bind  both  parties  or  neither;  and,  as  a  person  neither 
party  nor  prlry  to  a  deed  is  not  bound  to  acknowledge  a  title  under  It,  ao  Che 
grantee  in  the  deed  Is  not  bound  by  it  In  favor  of  such  person. 

Whether  this  principle  would  be  affected  by  the  fact  that  the  grantee  In  sneh 
case  obtained  actual  possession  under  his  deed,  not  determined. 

Appeal  from  the  Twelfth  District. 

The  facts  appear  in  the  opinion  of  the  Court.  On  the  trial,  the 
Court  charged  the  jury  in  effect,  that  if  defendant,  Garratt,  took  a 
lease  from  Sherman,  and  Sherman  got  his  title  from  Geo.  C.  Potter, 
Garratt  was  estopped  from  denying  Potter's  title.  Verdict  and  judg- 
ment for  plaintiff. 

A  new  trial  was  granted.    Plaintiff  appeals. 
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Campbell  &  Pratt,  for  Appellant. 

The  title  acquired  of  Turner,  if  any,  under  the  deed  on  the  fore- 
closure of  Hutton's  mortgage  to  Sherman,  cannot:  be  set  up  by  defend- 
ants against  the  right  of  plaintiff.  Sherman  obtained  deed  and  pos- 
session from  Geo.  C.  Potter,  and  defendants  claiming,  as  lessees, 
through  Sherman,  cannot  set  up  title  in  Sherman  or  Turner  against 
the  title  of  plaintiff  acquired  from  Potter,  and  ante-dating  the  deed 
from  Potter  to  Sherman.     (6  Cow.  401;  2  Smith's  L.  C.  655,  notes.) 

It  is  not  contended  that  the  acceptance  of  a  deed  will  conclude  tlie 
grantee  from  disputing  the  title  of  the  grantor,  but  the  grantee  is  so 
concluded  when  he  acquires  possession  by  and  with  the  deed.  (Clark 
V.  Baker,  14  Cal.;  Clark  v.  Boyreau,  Id.;  Brush  v.  May  dwell.  Id.) 

Wm.  Blanding,  for  Respondents. 

1.  In  point  of  fact,  no  estoppel  could  arise  on  the  deed  of  George 
C.  Potter  to  Wm.  T.  Sherman,  for  it  restricts  the  quantity  of  the 
estate  conveyed  to  "  the  interest  derived  by  said  Potter  by  the  fore- 
closure and  sale  of  a  certain  mortgage  from  G.  M.  Button,  and  dated 
tenth  of  April,  1854.^' 

Potter  would  not  have  been  estopped  from  showing  that  he  had  no 

title  at  the  date  of  this  deed,  (as  for  instance,  that  the  Sheriff  had 

never  executed  to  him  a  deed  in  pursuance  of  such  sale)   therefore 

^  neither  would  Sherman  be  estopped,  because  the  vital  principle  of  an 

estoppel  is  mutuality. 

2.  But  if,  as  between  Sherman  and  Potter,  Sherman  and  those 
holding  under  him  are  estopped  from  denying  the  title  of  Potter,  they 
are  not  so  estopped  as  between  them  and  this  appellant. 

Appellant  is  neither  party  nor  privy  to  that  deed,  but  is  a  stranger 
to  it.  Being  a  stranger,  he  is  not  bound  by  it,  and  therefore  cannot 
take  advantage  of  it,  nor  any  estoppel  created  by  it.  (Averrill  v. 
Wilson,  4  Barb.  180.) 

3.  The  acceptance  of  a  conveyance  does  not  estop  the  grantee  from 
showing  that  the  grantor  had  no  estate  in  the  land  conveyed.  (Spar- 
row V.  Kingman,  1  Comst.  242;  Averill  v.  Wilson,  4  Barb.  180; 
Bigelow  v.  Finch,  11  Id.  498;  15  Mass.  499;  2  Smith's  Leading  Cases, 
Hare  and  W.  notes,  568.) 

Baldwin,  J.  delivered  the  opinion  Of  the  Court  —  Cope,  J.  and 
Field,  C.  J.  concurring. 

Digitized  byVjOOQlC 


102  -SUPREME  COURT  — JULY  TERM,  1860. 


Schuhman  r.  Garr&tt. 


Ejectment  for  a  lot  in  San  Francisco. 

This  is  an  appeal  from  an  order  granting  a  new  trial,  and  setting 
aside  a  verdict  and  judgment  in  favor  of  the  plaintiflE  below. 

The  plaintiff  deraigned  title  through  an  attachment  in  favor  of  one 
Hillman  against  George  C.  Potter,  which  was  levied  on  this  lot  on 
the  seventeenth  of  November,  1S54 ;  judgment  obtained  in  the  attach- 
ment suit,  and  deed  made  in  October,  1857.  Respondents  set  up  a 
moi-tgage,  dated  November  22nd,  1853,  by  one  Hutton  to  W.  T.  Sher- 
man to  the  premises.  This  mortgage  was  foreclosed,  and  a  deed  made 
Tinder  the  decree  to  H.  S.  Turner,  July  1st,  1858.  Respondents  took 
a  lease  from  Sherman  on  the  eleventh  of  November,  1856.  Sherman, 
on  the  twenty-third  of  April,  1857,  conveyed  premises  to  Turner; 
respondents  before  this  suit,  by  direction  of  Sherman,  attorned  to 
Turner.  Plaintiff  showed  a  deed  from  George  C.  Potter  to  Sherman, 
dated  June  18th,  1855,  contending  that  "respondents,  as  lessees  of 
Sherman,  were  estopped  from  denying  the  title  of  George  C.  Potter. 
The  deed  from  Potter  to  Sherman  conveyed  "  the  interest  derived  by 
said  Potter  by  the  foreclosure  and  sale  of  a  certain  mortgage  from 
G.  M.  Hutton,  dated  April  10th,  1854." 

We  assume  that  the  title  was  in  Hutton  when  the  mortgage  to  Sher- 
man was  made.  The  effect  of  the  decree  and  sale  was  to  vest  the  title 
in  the  purchaser  (and  the  title  would  thus  relate  to  the  date  of  the 
mortgage)  if  the  necessary  parties  were  made.  But  it  is  said  that  to 
this  decree  Potter  was  not  a  party,  and  therefore  he  was  not  bound  by 
it.  It  is  not  shown  expressly  that  Potter  was  the  assignee  of  Hutton 
at  the  time  of  this  suit  of  Sherman  or  of  the  decree,  or  the  successor, 
in  interest,  in  any  way,  of  Hutton,  except  that  it  is  insisted  that  Sher- 
Iman  took  the  deed  before  described  from  Potter,  and  that  thereby 
Sherman  acknowledged  Potter's  interest  in  the  premises,  and  hence, 
that  these  lessees,  claiming  through  Sherman,  cannot  dispute  Potter's 
title;  therefore,  as  the  plaintiff  has  an  older  title  from  Potter  than 
that  of  Potter  to  Sherman,  he  is  entitled  to  recover  from  these  lessees 
of  Sherman,  though  the  latter  acknowledge  and  hold  under  the  title 
of  Turner  deraigned  from  Sherman.  But  tlie  plaintiff  claiming 
through  this  Sheriff's  deed  to  Potter  (which  was  made  after  the  sale 
of  the  premises,  bound  by  the  levy  of  the  attachment)  takes  only  such 
title  as  Potter  had  in  the  property  at  the  time  of  the  levy  of  Hillman 
and  the  subsequent  sale.  There  is  no  evidence  here  that  Potter  had 
any  title,  except  from  the  fact  that  Sherman  took  a  deed  from  him  of 
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his  interest  derived  irz^  this  sale  under  the  mortgage  from  Hutton 
to  Hillman,  dated  April  10th,  1854.  But  this  deed  from  Potter  to 
Sherman  is  no  estoppel  in  favor  of  the  plaintiff.  He  was  neither  party 
nor  privy.  He  would  not  be  bound  to  acknowledge  the  title  of  Sher- 
man or  of  Turner,  under  this  deed  to  Sherman,  and  estoppels  are 
mutual  and  bind  both  parties  or  neither.  At  the  time  Potter  pre- 
tended to  convey  to  Sherman,  the  plaintiff  had  no  claim  to  the  prem- 
ises. He  could  not  object  to  the  deed  to  Sherman;  that  deed,  if  it 
conveyed  any  interest,  was  taken  subject  to  the  lien  of  the  attachment 
of  Hillman,  it  is  true;  but  when  the  plaintiff  bought  under  the  attach- 
ment sale,  he  bought  an  interest  adverse  to  that  before  acquired  by 
Sherman. 

If  he  got  any  title,  it  was  a  paramount  title  to  that  of  Sherman, 
derived  from  Potter,  and  existing  by  virtue  -of  the  lien  of  the  attach- 
ment. But  he  was  not  bound  to  give  any  effect  to  the  deed  of  Sher- 
man, and  therefore,  he  cannot  claim  that  Sherman  is  bound  by  tak- 
ing the  deed  to  acknowledge  the  title  which  he  got  through  Potter. 

There  is  no  question  as  to  the  possession  of  Sherman  under  Potter, 
or  the  effect  of  it  upon  the  principle  here  asserted.  That  is  a  matter 
of  fact  which  was  contested  below,  and  we  cannot  decide  it  on  this 
appeal,  the  proofs  being  conflicting.  Whether  the  principle  would  be 
at  all  affected  by  tliis  fact,  it  is  not  necessary  to  determine. 

Order  affirmed. 


HEREDINK  et  ah  v.  HOLTON  #^  d. 

Whebb  a  Jnrj  ig  waived,  and  tbe  cause  tried  by  the  Court,  the  C#iirt  should  find 
the  facta,  and  not  merely  state  the  proofs. 

Appeal  from  the  Eleventh  District. 

Suit  to  recover  a  half  share,  or  an  undivided  sixteenth  of  the  capital 
etock  of  the  **  El  Dorado  Canal  Company/*  whose  property  consisted 
of  a  water  ditch.    Defendants  had  judgment    Plaintiffs  appealed. 

Newell  &  Wiftiams,  for  Appellants. 

Saaiderson  £  Htwea,  for  Bespondenta. 

At  the  April  term,  1859,  a  decision  was  rendered  affirming  the 
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judgment  below.  A  rehearing  having  been  granted,  the  following 
opinion  was  delivered  by  Baldwin,  J.  —  Field,  C.  J.  and  Cope,  J* 
concurring. 

On  reargumont,  the  facts  are  not  found  in  the  case,  but  only  state- 
ments given  of  what  witnesses  testified  as  to  several  matters  necessary 
to  the  correct  determination  of  the  issues  involved.  The  Court  below 
riiould  find  the  facts  —  not  merely  state  the  proofs. 

Judgment  reversed  and  case  remanded,  that  the  Court  may  find 
the  facts.    Ordered  accordingly. 


MACOVICH  V.  WEMPLE  et  al. 

Plaintiff  purchased  certain  property  under  a  sale  on  a  decree  foreclosing  a 
mortgage  executed  by  one  Pender,  to  which  decree  all  persons  in  Interest  were 
parties,  among  them  defendants  her(».  The  interest  of  defendants  Wempie 
and  Pender  were  foreclosed  in  the  usual  form.  Plaintiff  seeks  to  enjoin  n  sale 
of  the  premises  under  a  decree  in  favor  of  Wemple  against  Pender,  to  enforce 
a  mechanic's  lien.  Plaintiff  was  not  a  party  to  the  suit  of  Wemple  v.  Pender, 
and  has  not  yet  got  a  Sheriff's  deed :  Held,  that  injunction  does  not  lie ;  that 
plaintiff  is  but  the  purchaser  of  an  equity,  the  decree  of  foreclosure  not  cutting 
off  the  rights  of  the  mortgagor,  Pender ;  that  he.  being  entitled  to  possession  ' 
until  the  Sheriff's  deed,  and  also  having  the  equity  of  redemption,  could  dis- 
pose of  this  right,  and  it  might,  under  our  statute,  be  sold  for  his  debts :  that 
if  he  chose  to  recognize  the  validity  of  Wemple's  lien,  or  its  enforcement,  or 
sale  under  judgment,  plaintiff  cannot  complain  —  his  rights  not  being  affected 
by  the  proceedings,  as  he  was  not  a  party. 

Plaintiff,  on  obtaining  his  Sheriff's  deed,  can  then  institute  the  necessary  proceed- 
ings to  enforce  his  rights,  and  the  purchaser  ^at  the  Sheriff's  sale  under 
Wemple's  decree  will  occupy  no  better  position  than  Wemple  himself.  But  so 
long  as  Pender  has  any  Interest  in  the  property,  plaintiff  cannot,  in  advance  of 
his  own  title,  or  of  the  extinction  of  Pender's,  come  Into  equity  to  enjoin  the 
sale. 

Appeal  from  the  Tenth  District. 

Defendant  Wemple  filed  a  mechanic's  lien  on  a  portion  of  the  prop- 
erty in  dispute  against  defendant  Pender,  December  26th,  1856,  and 
on  the  second  day  of  November,  1857^  began  suit  against  Pender  alone 
to  enforce  the  lien.  After  due  [»rocec(]in^s,  Wemple's  lien  was  (estab- 
lished by  the  Court,  and  notice  published  under  the  statute  for  other 
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lien  claimants  to  come  in  and  prove  their  claims.  No  persons  ap- 
peared^ and  on  the  third  of  February,  1858,  a  decree  was  rendered  in 
favor  of  Wemple  for  his  lien  and  ordering  a  sale  of  the  premises,  and 
of  all  the  right,  title  and  interest  Pender  had  in  the  same,  on  tho 
twenty-third  of  December,  1856,  or  at  any  time  since,  to  pay  the  asme. 

August  11th,  1857,  Pender  executed  a  mortgage  upon  the  premises 
to  one  Cummings,  of  which  plaintiff  became  the  assignee  in  Septem- 
ber following.  September  11th,  1857,  Pender  executed  a  mortgage  on 
the  premises  to  one  Duplex,  who  began  a  foreclosure  suit  on  the  same, 
January  21st,  1858,  making  Pender,  Wemple,  Macovich,  plaintiff,  and 
one  Jackson  defendants.  Neither  Pender  nor  Wemple  answered ;  and 
on  the  seventeenth  of  May,  1858,  a  decree  was  rendered  in  favor  of 
Duplex  ordering  a  sale  of  the  premises  and  application  of  the  proceeds 
—  first,  to  Macovich;  secaond,  to  Jackson,  who  had  a  lien;  third,  to 
Duplex,  and  foreclosing  the  rights  of  Pender  and  Wemple  in  the  usual 
form.    Under  this  sale  plaintiff  here  bought  as  stated  in  the  opinion. 

Wemple  now  proceeds  to  have  tho  premises  sold  to  satisfy  his  decree 
against  Pender.  Plaintiff  files  his  bill  to  enjoin  the  sale,  making 
Wemple,  Pender  and  the  Sheriff  defendants,  relying  upon  the  fact 
that  the  rights  of  Wemple  and  Pender  were  passed  on  and  foreclosed 
in  the  suit  of  Duplex ;  and  averring  that  Wemple  never  acquired  any 
lien  because  of  non-compliarce  with  the  law;  and  thathd,  in  fact,  did 
not  furnish  materials  for  the  premises,  etc.  The  case  was  heard  on 
bill  and  answer. 

On  the  trial,  defendant  Wemple,  who  alone  answered,  moved  to  dis- 
miss  the  bill  for  want  of  equity.  Overruled;  judgment  for  plaintiff; 
Wemple  appeals. 

Oeo,  Rowe,  for  Appellant. 

B.  8.  MesicJe,  for  Respondent. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Copb,  J.  con- 
curring. 

This  was  a  bill  filed  by  the  plaintiff  —  respondent  here  —  to  enjoin 
a  sale  under  a  decree  obtained  by  one  Wemple  against  one  Pender  to 
enforce  a  mechanic's  lien  upon  certain  premises  in  the  city  of  Man's- 
ville.  The  plaintiff  claims  title  to  the  premises  by  virtue  of  a  pur- 
chase of  the  property  under  a  decree  for  the  foreclosure  of  a  mort<^age, 
to  which  decree  all  the  persons  in  interest  were  parties,  among  them 
Wemple  and  Pender.    The  decree  was  rendered  on  the  seventeenth  of 
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May,  1858;  and  by  it  the  interest  of  Wemple  and  Pender  was  held 
foreclosed  in  the  usual  form  of  such  decrees.  The  bill  states  that  at 
the  sale  under  this  decree  —  thirtieth  of  June,  1858  —  the  plaintiff 
became  the  purchaser,  and  will,  if  the  premises  be  not  redeemed,  bo 
entitled  to  the  Sheriff's  deed.  The  bill  goes  on  to  aver  that  on  the 
fourth  of  November,  1857,  Wemple-sued  Pender  —  plaintiff  not  being 
a  party  —  to  enforce  a  lien  claimed  by  Wemple  upon  a  part  of  the 
property  above  sold.  This  suit  was  brought  under  the  Act  of  April 
19th,  1856,  for  $1,794,  and  interest  at  the  rate  of  three  per  cent,  per 
mouth  from  twenty-third  of  May,  1857,  for  labor  and  material  on  two 
brick  buildings.  The  bill  proceeds  to  show  various  grounds  of  objec- 
tion to  this  claim  to  enforce  this  decree  or  mechanic's  lien  as  against 
the  plaintiff  below  or  the  mortgages  foreclosed.  A  decree  was  ren- 
dered by  the  Court  below  setting  aside  this  decree  so  far  as  the  plain- 
tiff was  concerned,  and  enjoining  the  sale  under  it 

The  difficulty  which  we  experience  in  this  case  is  not  upon  the  sub- 
stantial merits  of  the  claim,  upon  the  facts  as  they  appear;  but  as  to 
the  right  of  the  plaintiff  to  intervene  in  this  form.  He  is  only  the  pur- 
chaser of  an  equity,  or  was  only  such  at  the  time  of  the  filing  of  the 
bill.    The  decree  of  foreclosure  did  not  cut  off  the  rights  of  the  mori>- 
gagor.    The  mortgagor  was  entitled  to  the  possession  until  the  Sher- 
iff's deed,  and  had  also  remaining  the  equity  of  redemption.    He  could 
dispose  of  this  right  whenever  he  chose,  and  it  might,  under  our  com- 
prehensive statute,  be  disposed  of  for  his  debts.     If  the  mortgagor 
chose  to  confess  judgment,  or  recognized  the  validity  of  the  claim  of 
Wemple  to  this  lien  or  to  the  enforcement  of  it,  or  to  the  sale  under 
jud^nuont,  the  plaintiff  is  in  no  condition  to  complain,  for  his  rights 
flrp  nnf  nf  nil  affected  by  the  proceedings,  if  he  was  not  made  a  party. 
y  his  deed,  he  can  institute  the  necessary  proceeding  to 
right,  and  the  purchaser  at  the  Sheriff's  sale  under 
3e  would  not  occupy  any  better  position  than  Wemple 
as  long  as  Pender  had  any  interest  in  the  property,  it 
for  his  debts,  and  we  do  not  see  how  the  plaintiff  can, 
lis  own  title  or  of  the  extinction  of  Pender's,  come  into 
lity  to  enjoin  the  sale. 

it  must  be  reversed  and  the  bill  dismissed,  without  pre- 
fther  action  or  proceeding  the  plaintiff  may  be  advised 
cr  obtaining  his  deed. 
)rdingly. 
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MIXTURE  V.  BURR  et  al. 

Wherb  one  man  acts  openly  and  avowedly  for  another  in  leasing  or  controlling 
his  property,  this  is  sufficient,  as  against  third  persons,  to  show  that  the  prop- 
erty is  that  of  the  person  recognized  by  the  agent  as  owner ;  and  the  possession 
of  the  agent  is  the  possession  of  the  principal,  who  can  maintain  forcible  and 
unlawful  entry  and  dfetainer  against  such  third  persons,  whether  the  agent  had 
any  written  authority  or  not. 

Where,  in  such  case,  proof  was  admitted,  without  objection,  of  the  acts  of  the 
agent  in  renting  and  controlling  the  property  for  the  principal,  defendant  can- 
not afterwards  claim  a  nonsuit  op  the  general  ground  that  no  power  of  attorney 
from  the  principal  was  shown,  and  that,  therefore,  his  possession  was  not  suffi- 
ciently proven. 

Where  plaintiff  had  been  in  the  peaceable  and  quiet  possession  and  use  of  prem- 
ises through  his  agent  and  by  his  tenants,  and  the  building  being  unrented.  had 
locked  the  door  and  taken  the  key  to  his  office,  he  was  in  the  '*  actual  posses- 
sion *'  of  the  premises,  within  the  statute  of  forcible  entry  and  detainer. 

That  statute  does  not  require  actual  occupancy,  and  "  actual  possession  '*  consists 
as  much  of  a  present  power  and  right  of  dominion  as  of  an  actual  corporal 
presence  in  the  house. 

Where  a  building  locked  up  and  so  in  possession  of  plaintiff,  has  been  entered  by 
third  persons,  and  taken  possession  of  forcibly  and  unlawfully,  and  is  detained, 
It  should  be  left  to  the  Jury  to  determine  how  and  by  whose  direction,  agency, 
or  procurement  the  entry  was  made,  and  whether  by  preconcert  and  arrange- 
ment or  not;  and  if  they  find  possession  was  taken  by  the  act,  agency,  and 
co-operation  of  ail  the  defendants,  and  the  holding,  whether  by  one  or  many, 
was  In  pursuance  of  such  arrangement  or  preconcert,  then  the  defendants  are 
guilty  of  the  entry  and  detainer. 

The  fact  that  the  defendants  did  not  themselves  go  into  the  actual  corporal  posses- 
sion of  the  premises,  or  did  not  personally  take  possession  or  make  entry,  does 
not  defeat  the  action. 

The  objection  to  a  complaint  in  forcible  entry  and  detainer,  that  it  does  not  aver 
*'  actual  "  possession  —  the  word  "  possession  '*  only  being  used  —  was  a  mere 
defect  in  pleading,  which  should  have  been  taken  advantage  of  below,  where, 
if  the  objection  be  good,  the  complaint  could  have  been  amended,  but  it  cannot 
be  urged  in  the  Supreme  Court  for  the  first  time. 

Appeal  from  the  County  Court  of  San  Francisco. 

McDougall  and  Sharp,  for  Appellant 

8.  W.  Holladay,  for  Respondents. 

Baldwin,  J.  deliyered  the  opinion  of  the  Court — Cope,  J.  con- 
curring. 
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This  was  an  action  of  forcible  and  unlawful  entry  and  detainer. 
Plaintiff  recovered  judgment  before  a  Justice  of  the  Peace,  from  which 
judgment  the  defendants  appealed  to  the  County  Court.  The  clise  wa& 
tried  in  that  Court  de  novo,  and  a  judgment  of  nonsuit  entered.  From 
this  judgment  the  plaintiff  appeals.  The  lot  upon  which  forcible  entry 
is  alleged,  is  a  triangular  lot  in  the  city  of  San  Francisco.  One  of  the 
witnesses  stated  that  in  April  and  May,  1858,  Edward  Mintum  was  in 
possession  of  this  lot.  Charies  Mintum  was  acting  as  his  agent;  the 
property  had  been  leased  to  tenants;  it  was  held  under  Mintum;  part 
was  used  for  a  store  yard;  part  for  a  wood  yard.  The  whole  house 
was,  part  of  the  time,  occupied  as  a  market.  It  was  built  in  1853.  On 
or  about  the  fifth  of  May,  1858,  the  key  of  the  market  house  was  left 
at  the  office  of  Charies  Mintum  with  witness.  "  I  was  at  the  market 
house  building  subsequently  on  the  same  day,  and  saw  that  it  was 
locked  up — all  the  hay  had  been  taken  out.  Two  or  three  days  after  I 
went  down  to  the  market  house,  found  that  it  had  been  opened,  and 
that  there  was  a  person  inside.  The  key  was  still  remaining  in  Charles 
Mintum's  office.  I  rapped  at  the  door,  there  was  a  person  inside  who 
refused  to  admit  us;  said  he  was  placed  there  by  Alderman  Wilson. 
•  ♦  ♦  Edward  Mintum  had  been  the  landlord  and  in  possession 
of  that  property  from  1851  to  1858,  until  the  time  I  spoke  of  that  they 
took  possession  of  the  property ;  knew  of  his  own  knowledge  of  Edward 
Mintum  giving  Charles  Mintum  express  authorit}'  to  attend  to  his 
property;  I  saw  the  power  of  attorney  in  1852." 

There  was  evidence  to  show  that  a  negro  locksmith  opened  the  door 
by  force,  and  that  Whitney,  some  short  time  afterwards,  was  admitted 
into  possession,  and  also  some  proof  conducing  to  show  that  Burr  had 
notice  of  the  taking  of  this  possession,  and  advised  the  taking  or  hold- 
ing. Burr  being  the  President  of  the  Board  of  Supervisors  of  the  city 
and  county.  It  is  not  necessary  to  scan  closely  these  proofs,  nor  to 
express  any  opinion  upon  the  weight  of  them.  It  is  enough  for  the 
purposes  of  this  point  to  show,  prima  facie  and  unexplained,  a  case 
against  the  defendants.  The  nonsuit  was  granted  by  the  Judge  below 
upon  two  grounds : 

1.  That  the  plaintiff  did  not  show,  such  possession  of  the  premises  as 
to  entitle  him  to  bring  this  action  of  forcible  entry.  One  reason  for 
this  opinion  is,  that  Charles  Mintum  did  not  prove  any  power  of  at- 
tomey  from  Edward.  But  this  was  not  necessary.  Proof  was  offered 
and  admitted  shov.ing  that  Charles  was  acting  for  the  plaintiff,  anci 
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thai  the  property  had  been  rented  for  Edward.  This  proof  was  not 
excepted  to,  nor  could  it  have  been.  The  question  did  not  involve  the 
title,  but  simply  the  possession;  and  the  acts  of  the  agent  in  con- 
trolling the  property  for  the  plaintiff  were  enough  to  show  that  the 
property  was  held  and  possessed  by  the  principal;  whether  the  attor- 
ney had  any  written  authority  or  not  was  wholly  immaterial.  The 
possession  of  the  agent  is  that  of  his  principal,  and  when  one  man 
acts  openly  and  avowedly  for  another  in  leasing  or  controlling  his 
property,  this  is  enough,  as  against  third  persons,  to  show  that  the 
property  is  that  of  the  person  recognized  by  the  agent  as  the  owner. 
But  it  is  decisive  to  say,  if  there  were  any  objection  to  this  proof  it 
should  have  been  made  when  the  proof  was  offered.  It  is  too  late, 
after  admitting  it  without  exception,  to  claim  a  nonsuit  on  the  ground 
Tthat  the  plaintiff  should  have  introduced  better  testimony  than  that 
which  the  defendants  suffered  to  go  in  without  objection. 

2.  Nor  is  the  objection  good  that  the  possession  of  the  lot  thus  held 
was  not  such  an  "  actual  possession  ^'  as  the  statute  contemplates.  This 
doctrine  would  lead  to  singular  results.  If  a  man,  locking  up  his  store 
and  waiting  to  open  it  imtil  he  can  rent  or  lease  it,  is  not  in  legal  pos- 
;ses8ion,  but  may  have  his  doors  broken  open  and  his  property  taken 
without  this  summary  and  effectual  redress,  it  would  be  a  premium  for 
the  lawless  and  irresponsible  to  find  out  unrented  and  uninhabited 
iproperty  and  intrude  by  force — trusting  to  occupy  until  the  termina- 
ition  of  an  action  of  ejectment;  a  process  by  which  such  intruders 
•would  make  the  value  of  the  use  in  the  meantime.  There  is  no  war- 
rant for  such  doctrine.  The  statute  does  not  require  the  plaintiff  to  be 
.in  the  actval  occupancy  of  the  premises.  "Actual  possession  *'  as  much 
consists  of  a  present  power  and  right  of  dominion  as  an  actual  corporal 
presence  in  the  house.  Here  the  plaintiff  had  the  key,  and  had  locked 
up  the  premises ;  had  been  in  the  peaceable  and  quiet  possession  and 
use  of  the  lot,  through  his  agent  and  by  his  tenants ;  and,  but  for  this 
intrusion  and  entry,  could  at  any  moment  have  gone  in  or  introduced 
a  tenant  within  the  enclosure.  This  was  enough  to  secure  him  the  pro- 
tection of  the  statute  against  any  man  who  forcibly  and  unlawfully 
entered  behind  his  back.  (8  Johns.  464 ;  9  Id.  147 ;  4  Bibb,  388 ;  Id. 
426;  3  Marshall,  347;  9  Yerger,  93;  2  Blackf.  133;  2  B.  Monroe,  3; 
1  Scam.  407.) 

3.  Nor  can  it  be  maintained  that  Burr,  (if  the  fact  be  so)  not  hav- 
ing actually  gone  into  corporal  possession  of  these  premises,  or  per- 
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sonally  taken  possession  or  made  entry,  is  not  liable  in  this  form  of 
proceeding.  The  facts  should  have  been  left  to  the  jury,  for  them  to 
determine  how  and  by  whose  direction,  agency  or  procurement  this 
entry  was  made,  and  whether  by  preconcert  and  arrangement  or  not; 
and  if  they  found  it  was  taken  by  the  act,  agency  and  cooperation  of 
all,  and  the  holding,  whether  by  one  or  many,  was  in  pursuance  of 
such  arrangement  or  preconcert,  then  the  defendants  are  guilty  of  the 
entry  and  detainer.  If  this  were  not  the  rule,  all  a  man  of  wealth 
would  have  to  do  to  get  possession  of  the  property  of  another,  would 
be  to  procure  an  irresponsible  person  to  take  it  and  hold  it,  and  thus 
the  former  would  reap  the  benefit  of  this  unlawful  act,  while  he 
escaped  the  consequences.    (Evill  v.  Conwell,  2  Blackf.  134.) 

4.  There  is  nothing  in  the  point  that  the  complaint  does  not  state 
an  actual  possession.  This  was  not  the  ground  of  the  nonsuit;  nor 
was  any  objection  taken  to  the  complaint  on  this  sOore.  At  most,  the 
failure  to  insert  this  word  actual  was  a  mere  defect  of  pleading  which 
should  have  been  taken  advantage  of  below,  where,  if  the  objection  be 
good,  the  complaint  might  have  been  amended,  but  we  cannot  consider 
it  here  for  the  first  time. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


THE  PEOPLE  V.  ECKERT. 

To  coiiTlct  a  defendant  of  larceny  upon  the  testimony  of  an  accomplice,  together 
with  corroborating  evidence,  the  corroborating  evidence  must  connect  the 
ffldefendant  with  the  offense  charged.  It  la  not  sufficient  that  it  corroborate  the 
accomplice  as  to  the  fact  that  a  larceny  was  committed. 

McB.,  the  accomplice,  swore  to  the  larceny  by  the  defendant.  The  Court  In- 
structed the  Jury,  '*  that  though  the  witness  McB.  was  impeached,  if  his  testi- 
mony was  corroborated  by  the  testimony  of  witnesses  unlmpeached,  they  were 
bound  to  believe  his  testimony :  "  Held,  that  the  instruction  was  wrong,  as 
4..iri»a.  #..«^  *>tit  inry  their  right  to  judge  of  the  credibility  of  all  the  statements 

of  the  Justices  composing  the  Court  of  Sessions,  on  a  crim- 
before  the  termination  of  the  trial,  and  another  Justice,  not 
previous  stages  of  It,  to  come  in  and  participate  in  the  pro- 
Dbers  of  the  Court  who  act  as  such  when  the  case  is  devel- 
nue  to  act  until  the  close.  Whether  such  irregularity  is 
i  a  conviction  otherwise  regular,  not  here  decided  —  but  the 
us  and  disapproved  of. 
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Defendant  was  indicted  for  stealing  a  steer.  On  the  trial,  the  prose- 
cution introduced  as  a  witness,  one  McBillingsly,  who  testified,  in  sub- 
stance, that  he  drove  the  steer  from  Dry  Creek,  Butte  county  to 
"Thompson's  Flat ;  that  defendant  was  with  him,  and  that  he  drove  the 
steer  for  defendant,  and  told  defendant  it  was  not  his  steer.  The  steer 
was  driven  to  a  butcher's  corral.  The  butcher  and  one  of  his  employ- 
ees testified  that  McBillingsly  did  deliver  the  steer  to  them,  and  that 
there  was  another  man  with  him,  but  because  of  the  darkness,  they 
did  not  see  him.  Another  witness  testified  to  seeing  McB.  driving  the 
steer  along  the  road,  as  he  testified.  But  there  was  no  testimony  other 
than  that  of  McB.  connecting  defendant  with  the  larcney. 

During  the  trial  of  the  case,  and  until  the  jury  retired  to  deliberate, 
the  Court  of  Sessions  was  composed  of  the  County  Judge  and  two 
associates.  Downer  and  Whitmore,  elected  according-  to  law.  After 
the  jury  returned  into  Court,  Downer  being  absent  from  the  Court 
room  temporarily,  N.  P.  Cartland,  a  Justice  of  the  Peace,  took  his 
place  as  Associate  Justice,  and  the  verdict  was  received  and  recorded, 
jury  discharged,  and  a  time  set  for  sentence;  defendant  excepting  to 
the  action  of  the  Court  as  thus  organized. 

The  other  material  facts  are  stated  by  the  Court  Defendant  was 
convicted  and  appeals. 

Jas.  E.  N.  Lewis,  for  Appellant 

1.  The  evidence  in  corroboration  of  the  testimony  of  an  accomplice^ 
must  connect  the  defendant  vrith  the  offense,  and  hence  the  Court 
erred  in  refusing  the  instruction  to  this  effect  (Wood's  Dig.  299, 
sec.  375;  Rex  v.  Webb,  25  Eng.  C.  L.  556;  Rex  v.  Addis,  Id.  452; 
Regina  v.  Dyke,  34  Id.  381;  Regna  v.  Foster,  Id.  314;  Rex  v.  WelU, 
22  Id.  324;  Rex  v.  WilJces,  32  Id.  507.) 

2.  The  charge  that,  though  McBillingsly  was  impeached,  yet  if  his 
testimony  waa  corroborated  by  other  witnesses,  the  jury  must  believe 
him,  was  erroneous.  The  weight  of  evidence  and  credibility  of  wi1>» 
nesses  must  be  left  to  the  jury. 

3.  It  was  error  in  the  presiding  Judge  requesting  N.  P.  Cartland, 
Justice,  during  the  temporary  absence  of  J.  6.  Downer,  one  of  the 
Associate  Justices,  to  act  as  Associate  Justice  in  the  cause. 

Under  the  constitution  and  the  law,  at  the  time  stated  in  the  excep- 
tion, the  persons  assuming  to  hold  a  Court  were  no  Court  The  Court 
of  Sessions  is  composed  of  three  Judges  —  the  County  Judge  and  two 
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Associates;  and  when  the  Associates  are  elected,  they,  with  the  County 
Judge,  become  the  Court.  Any  other  organization  would  be  illegal; 
for  if,  after  the  Associate  Justices  are  elected,  and  during  their  terui 
•of  office,  a  third  a{^^..v;iate  is  appointed,  we  would  then  have  tlic 
anomaly  of  having  a  Court  with  three  Associate  Justices,  when  tho 
Constitution  and  tiie  law  limit  it  to  two. 

Again:  It  was  illegal  and  improper  in  this;  that  when  a  cause  haa 
heen  commenced,  the  same  tribunal,  with  the  same  Judges,  ought  to 
hear  the  cause  to  judgment  The  facts  stated  show  that  the  absence 
of  J.  G.  Downer,  Associate  Justice  by  election,  was  a  temporary 
absence  from  the  Court  room.  The  facts  do  not  bring  it  within  the 
fifty-first  section  of  the  act  organizing  that  Court.  It  was  not  an 
absence  for  or  of  the  term  of  the  Court,  and  the  office  of  the  Justice 
iras  not  vacant.  The  emergency  contemplated  by  the  statute  did  not 
•exist,  when  Cartland  was  called  as  Associate  Justice. 

Thos.  H.  Williams,  Attorney  Oeneral,  for  Respondent. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Copb,  J.  con- 
curring. 

It  is  conceded  by  the  Attorney  General,  and  rightly,  that  the  judg- 
ment must  be  reversed. 

1.  The  defendant  was  indicted  for  grand  larceny.  The  Court  re- 
fused to  give  the  following  instruction :  "  Although  the  jury  may  be 
satisfied  that  the  offense  of  grand  larceny  has  been  committed,  yet  if 
they  find  that  the  witness,  McBillingsly,  was  an  accomplice  to  the 
offense,  they  cannot  find  the  defendant  guilty,  unless  that  witness  be 
corroborated  by  such  other  evidence  as  shall  tend  to  connect  the  de- 
fendant with  the  commission  of  the  offense.  And  such  corroboration 
will  be  insufficient^  if  it  merely  shows  the  commission  of  the  offense, 
or  the  circumstances  of  such  commission,  but  they  must  connect  the 
defendant  wiih.  the  taking.'*  This  refusal  was  erroneous.  (Regina  v. 
DijTce,  34  Eng.  C.  L.  R.  381.)  It  is  held,  by  this  and  other  cases  cited 
by  the  appellant's  counsel,  that  the  corroborating  evidence  to  the 
statements  of  the  accomplice  must  connect  the  prisoner  with  the 
offense  charged. 

2.  The  Court  also  erred  in  giving  the  jury  this  instruction :  '*  That 
though  the  witness,  McBillingsly,  was  impeached,  if  his  testimony  was 
corroborated  by  the  testimony  of  witnesses  unimpeached,  they  were 
bound  to  believe  his  testimony.** 
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The  credibility  of  any  and  all  statements  of  a  witness  is  a  matter 
for  the  jnry,  and  the  Court  should  not  interfere  with  their  province 
in  this  respect  It  does  not  follow  because  a  witness  impeached,  or 
not  impeached,  is  supported,  in  some  degree,  or  in  some  portions  of 
his  evidence,  by  other  witnesses,  that  the  jury  are  bound,  as  matter  of 
law,  to  believe  everything  he  says.  Many  things  may  characterize  a 
cause  or  the  testimony  of  a  witness,  which  deny  or  impair  credit  to  his 
assertions;  and  the  jury  should  be  left  free  to  pass  upon  all  the  cir- 
eumstances  and  considerations  in  connection  with  his  testimony,  and 
assign  to  his  statements  their  true  weight  and  value  as  proof.  A  wit- 
ness may  be  supported  in  a  particular  part  of  his  testimony,  and  thus 
supported,  the  jury  may  believe  that  part,  while,  in  other  respects, 
they  may  think  him  altogether  incredible. 

3.  An  exception  is  taken  to  the  fact  that  one  of  the  Justices  com- 
posing the  Court  of  Sessions  retired  before  the  termination  of  the 
trial,  and  another  Justice,  not  present  during  the  previous  stages  of 
it,  was  called  in  at  or  towards  the  close  of  it,  and  participated  in  the 
proceeding.  This  certainly  was  very  irregular.  The  members  of  the 
Court,  who  act  as  such  when  the  case  is  developed,  and  who,  therefore, 
are  acquainted  vnth  the  history  and  facts  of  it,  should  continue  to  act 
until  the  close.  Otherwise  it  is  apparent  that  there  is  not  much  differ- 
ence between  a  Court  composed  of  only  two  members  and  a  Court 
composed  of  three,  one  of  whom  is  ignorant  of  the  matters  before 
transpiring.  Without  aflBrming  that  this  irregularity  is,  of  itself, 
suflScient  to  reverse  a  conviction  otherwise  regular,  we  take  occasion  to 
express  our  disapproval  of  the  practice,  and  suggest  the  danger  to 
irhich  it  exposes  the  action  of  the  Court. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


PEOPLE  ex  rel  ALLEN  v.  HILL  et  ah 

On  the  rendition  of  a  special  verdict  the  trial  la  terminated,  and  notice  of  motion 
for  new  trial  must  be  given  within  two  days  thereafter,  or  the  proceedings 
based  npon  such  notice  will  be  disregarded. 

▲  special  verdict  settles  the  facts,  and  the  Court,  by  its  Judgment,  pronounces 
the  conclusions  of  law  upon  the  facts  found.  If  the  Court  errs  in  this  respect, 
the  error  may  be  reviewed  without  any  motion  for  new  trial ;  but  the  right  to 
correct  the  verdict  does  not  depend  upon  the  Judgment,  and  the  steps  necessary 
for  that  purpose  must  be  taken  within  the  statutory  tima, 

Peabodif  V.  Phelps  (0  Cal.  213)  commented  oa. 

Vol.  XVI.— 8 
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A  surviving  partner  has,  under  tbe  statute  of  May,  1850,  regulating  the  settle- 
ment of  the  estates  of  deceased  persons,  sec.  198,  the  exclusive  right  of  pos- 
session, and  the  absolute  power  of  disposition  of  the  assets  of  the  partnership. 

A  surviving  partner  has  a  right  to  vote,  at  an  election  for  officers  of  a  corpo- 
ration formed  under  the  general  incorporation  Act  of  this  State  of  1853,  the 
stock  in  his  hands  as  assets  of  the  partnership  —  the  business  of  the  firm 
being  unsettled. 

The  fact  that  a  portion  of  the  stock  voted  by  such  surviving  partner  stood  upon 
the  books  of  the  corporation,  at  the  time  of  the  election,  in  the  name  of  the 
deceased  partner  alone,  does  not  afTect  the  right  to  vote,  if  in  fact  the  stock 
belonged  to  the  partnership. 

Bemble  upon  principle,  that  the  real  owner  of  stock  in  such  corporations  is  entitled 
to  represent  it  at  the  meetings  of  the  corporation,  and  the  mere  fact  that  he 
does  not  appear  as  the  owner  upon  the  books  of  the  company,  should  not  abso- 
lutely exclude  him  from  the  privilege  of  so  doing. 

The  New  York  cases,  establishing  a  different  doctrine,  are  based  upon  a  statute 
making  the  books  of  the  corporation  the  only  evidence  aa  to  ownership  of  the 
stock. 

Appeal  from  the  Eleventh  District 

Information  by  the  Attorney  General  in  the  nature  of  quo  warranto 
to  determine  the  title  to  the  offices  of  the  Gold  Hill  and  Bear  River 
Water  Company,  a  corporation  formed  under  the  general  corporation 
Act  of  April,  1853. 

At  an  election  of  officers  of  the  company,  two  tickets  were  voted  for, 
one  headed  by  plaintiff,  Allen,  for  President,  the  other  by  Hill,  de- 
fendant. At  the  time,  the  books  of  the  company  showed  one  hundred 
and  fifteen  shares,  standing  thus :  In  the  name  of  Devane,  twenty-two 
shares;  in  the  name  of  Devane  &  Hill,  sixty-one  shares;  in  the  name 
of  Devane  &  Hill  and  Hall  &  Allen,  thirty-two  shares. 

One  Love  was  administrator  of  Devane,  deceased,  who  died  a  part- 
ner af  Hill.  At  the  election,  Love,  as  such  administrator,  was  per- 
mitted to  vote  the  thirty-two  shares  standing  in  the  name  of  Hill,  the 
one-half  of  the  sixty-one  shares  standing  in  the  name  of  Hill  & 
Devane,  and  one-third  of  the  thirty-two  shares  standing  in  the  name 
of  Devane  &  Hill  and  Hall  &  Allen — the  two  former  owning  two- 
thirds.  He  voted  for  Allen.  Hill  voted  this  same  stock  as  surviving 
partner  of  Devane,  for  Hill  as  President. 

The  point  of  dispute  is  whether  Love,  as  administrator  of  Devane, 
or  whether  Hill,  as  surviving  partner,  was  entitled  to  vote  this  stock. 
In  the  former  case  the  ticket  headed  by  Allen,  in  the  latter  case  the 
ticket  headed  by  Hill,  was  elected. 
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The  Court  below  submitted  to  tlie  jury  three  questions  for  a  special 
verdict.  Ist.  Were  Hill  and  Devane,  at  the  time  of  Devane^s  death, 
partners  in  any  or  all  of  the  shares  of  stock  voted  by  Hill,  and  if  so  — 
2d.  Were  they  such  partners  in  all  of  said  shares  so  voted  by  Hill,  or 
only  in  a  portion ;  and  if  in  a  portion  only,  what  portion  or  number  of 
shares.  3d.  If  you  find  the  above  propositions  in  the  affirmative,  then 
was  the  partnership  business  still  unsettled  at  the  time  of  the  election. 

The  verdict  was,  "We,  the  jury,  find  upon  the  first  proposition 
'yes.'    Upon  the  second,  *  partners  in  all,'  and  upon  the  last,  '  yes.'  ^ 

The  verdict  was  rendered  on  the  fourteenth  of  January,  1860.  The 
record  then  states  that  "  the  cause  was  held  open  for  argument  on  the 
motion  hereinafter  mentioned,  until  the  sixteenth  of  January,  1860. 
On  said  sixteenth  of  January,  1860,  the  attorney  for  the  People  pre- 
sented to  said  Court  and  filed  the  following  motion  for  judgment^  and 
to  set  aside  the  special  findings  of  the  jury.'* 

This  motion,  which  was  to  set  aside  the  findings  as  contrary  to  law 
and  the  evidence,  and  for  errors  of  law  occurring  at  the  trial,  and  for 
judgment  for  relator,  waa  argued  on  the  nineteenth  of  January  by  the 
respective  counsel,  and  on  the  twentieth,  judgment  was  rendered  for 
defendants.  The  record  does  not  contain  any  service  of  notice  of  this 
motion  on  the  defendants.  After  judgment,  and  on  the  twenty-first 
of  January,  1860,  relator  filed  and  served  a  motion  for  new  trial,  on 
the  grounds  that  the  special  verdict  and  the  judgment  were  contrary 
to  law  and  evidence,  etc. 

Motion  denied.  Relator  appeals  from  the  judgment  and  the  order 
overruling  the  motion. 

A.  8.  Higgins,  for  Appellant 

I.  Love,  as  administrator  of  the  estate  of  Devane,  deceased,  was 
entitled  to  vote  all  the  stock  and  interests  in  stock  owned  by  Devane, 
to  wit:  the  one-third  of  thirty-two  shares,  the  one-half  of  sixty-one 
shares,  and  twenty-two  shares  standing  on  the  stock  book  of  the  com- 
pany in  the  name  of  Devane.  (Wood's  Dig.  sec.  9,  120;  Id.  sec.  494, 
410;  Id.  sec  11,  121;  CoUyer  on  Partnership,  sec.  129  and  authorities 
in  note;  Id.  sees.  130,  132,  133,  134;  Story  on  Partnership,  sec 346; 
3  Kent,  36,  37  and  63;  Id.  sees.  22,  23  and  on;  Beckett  y.  Selover,  7 
Cal.  238.) 

II.  The  evidence  does  not  establish  that  the  stock  standing  in  the 
joint  names  of  Hill  &  Devane  is  partnership  property,  and  the  District 
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Court  erred  in  admitting  the  testimony  objected  to  in  reference  to  tho 
partnership.  (9  Cal.  640;  3  Id.  98  and  authorities;  6  Id.  453;  8  Id, 
575;  7  Wend.  216;  2  Watts,  22;  CoUyer  on  Part.  776.) 

III.  If  the  stock  standing  in  their  joint  names  is  partnership  prop- 
erty, and  if  Hill,  as  surviving  partner,  was  entitled  to  vote  it,  yet  he 
had  no  right  to  represent  and  vote  the  twenty-two  shares  standing  in 
Devane's  name  alone.  (Wood's  Dig.  art.  454,  Corporation  Law;  Id, 
Corporation  Act,  sec.  144;  Id.  sec.  116;  5  Cal.  186;  19  Wend.  37;  7 
Cow.  402;  Angel  and  A.  on  Corp.  sec.  113;  5  Cow.  434;  2  Id.  778; 
Fowler  v.  Ludwig,  34  Me.  455;  Union  Bank  v.  Laird,  2  Wheat.  390; 
19  Wend.  135;  Angel  and  A.  on  Corp.  sees.  576,  583;  6  Cal.  186;  6 
Id.  425;  9  Id.  78.) 

IV.  An  information  need  not  show  a  title  in  the  People,  but  de- 
fendant must  show  a  right  to  the  office  or  judgment  will  go  against 
him.  (15  Johns.  388  and  cases  cited;  3  Oilman,  59;  Angel  &  A.  5th 
ed.  sec.  66  and  note:  Wood's  Dig.  sec.  310,  207.)  And  judgment 
flhould  be  in  favor  of  those  entitled.    (Id.  207,  sees.  311,  312  and  313.) 

V.  The  demurrer  on  behalf  of  the  People  to  the  answer  and  show- 
ing of  defendant!,  should  have  been  sustained  upon  the  grounds  therein 
stated. 

Tuttle  &  Hillyer,  for  Respondents. 

1.  The  notice  of  motion  for  new  trial  was  not  in  time. 

2.  The  partnership  between  Hill  &  Devane,  at  the  death  of  the  lat- 
ter, being  established  by  the  verdict,  Hill  became  the  legal  owner  of 
the  stock  with  full  power  of  control.  (3  Paige  Ch.  525;  7  Id.  26;  1 
Bradf.  24;  Wood's  Dig.  sec.  198,  411:  Id.  sec.  5,  120.) 

3.  The  fact  that  some  of  the  stock  stood  in  the  name  of  Devane 
alone  makes  no  difference.  Hill  &  Devane  were  proven  to  be  the  real 
owners.  The  New  York  cases,  that  the  books  only  are  evidence  of 
ownership  of  the  stock,  are  predicated  upon  a  statute.  (6  Cow.  434, 
where  the  statute  is  set  forth.) 

Tho8.  H.  WilHams,  Attorney  General,  for  Appellant,  in  reply. 

The  notice  of  motion  for  new  trial  was  in  time. 

The  disputed  facts  in  the  case  were  submitted  to  a  jury,  with  instruc- 
tions to  return  a  special  verdict.  The  jury  did  return  such  a  verdict  on 
the  fourteenth  day  of  January,  and  the  attorney  for  appellant  thereupon 
made  a  motion  for  judprment.  Respondents'  counsel  also  claimed  judg- 
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ment.  The  Court  adjourned  further  proceedings  until  the  nineteenth, 
when  the  motion  for  judgment  was  argued,  and  on  the  twenty-first, 
judgment  was  rendered  for  respondents.  Immediately  thereafter, 
to  wit:  on  the  tweniy-first,  appellant's  counsel  gave  the  notice  and 
filed  the  statement  on  motion  for  new  trial. 

The  statute  (see  Prac.  Act,  sec.  178)  authorizes  the  Court,  after  the 
rendition  of  a  special  verdict,  to  reserve  the  case  for  further  argument 
or  consideration,  which  was  done  in  this  case.  And  the  notice  of 
motion  for  new  trial  is  not  required  to  be  given  until  after  the  trial  is 
completed,  and  not  within  two  days  after  the  verdict. 

The  trial  is  not  complete  until  after  the  judgment  or  order  for 
judgment  is  made  upon  the  special  verdict. 

Cope,  J.  delivered  the  opinion  of  the  Court — ^Baldwin,  J.  con- 
curring. 

The  notice  of  the  motion  for  a  new  trial  in  this  case  was  not  given 
in  time,  and  the  proceedings  based  upon  such  notice  must,  therefore, 
be  disregarded.  The  trial  terminated  with  the  rendition  of  the  verdict, 
and  the  notice  should  have  been  given  within  two  days  thereafter.  It 
is  urged  that  as  the  verdict  was  special,  it  was  necessary  to  invoke  the 
action  of  the  Court  before  a  judgment  could  be  entered  upon  it,  and 
that,  therefore,  the  trial  itself  did  not  in  contemplation  of  law  termi- 
nate until  the  judgment  was  rendered.  We  cannot  assent  to  this  view. 
The  facts  were  settled  by  the  verdict,  and  it  only  remained  for  the 
Court  to  pronounce  the  conclusion  of  the  law  upon  the  facts  found. 
If  the  Court  erred  in  this  respect,  the  error  is  a  proper  subject  of 
review,  and  a  motion  for  a  new  trial  was  unnecessary.  If  the  verdict 
was  not  satisfactory,  the  right  to  correct  it  did  not  depend  upon  the 
judgment,  and  the  steps  for  that  purpose  should  have  been  taken  within 
the  time  limited  by  the  statute.  The  better  practice  in  such  cases 
would  be  to  settle  all  questions  of  this  character  in  advance  of  the 
final  action  of  the  Court. 

It  is  argued  by  counsel,  that  inasmuch  as  the  party  aggrieved  by  a 
verdict  is  alone  entitled  to  object  to  it,  the  right  to  do  so  much  be 
regarded  as  resulting  from  the  judgment,  and  depending  for  its  exer- 
cise upon  the  ultimate  action  of  the  Court.  The  error  of  this  argument 
is  obvious.  It  makes  the  exercise  of  this  right  subservient  to  the  opin- 
ion of  the  Conit  upon  a  matter  of  strict  law  in  no  way  connected  with 
any  question  to  which  it  relates.    The  Court  acts  upon  the  verdict  as  it 
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is,  and  not  as  it  should  be,  and  if  the  right  of  a  party  to  take  the  neces- 
sary steps  for  its  correction  depends  upon  such  action,  even  an  erroneous 
judgment  is  conclusive  of  this  right.    The  successful  party  can  never 
go  behind  it  for  the  purpose  of  calling  in  question  the  action  of  the  jury. 
In  Peahody  v.  Phelps,  (9  Cal.  213)  though  the  precise  question  in 
this  case  was  not  involved,  a  similar  opinion  was  expressed  in  regard  to 
it.    ^^Upon  facts  found,''  said  the  Court,  "whether  by  report  of  the  ref- 
eree or  special  verdict  of  a  jury,  the  direct  action  of  the  Court  must  be 
invoked  before  judgment  can  be  entered.    Though  the  trial  in  sucJi 
cases  has  ended,  judgment  does  not  follow  immediately  as  a  matter  of 
course ;  and  the  time  within  which  the  notice  of  motion  to  set  aside  the 
report  or  verdict  must  be  given,  should  be  the  same  in  the  two  cases, 
and  date  from  the  filing  of  the  report  or  the  rendition  of  the  verdict." 
Upon  a  careful  and  thorough  examination  of  all  the  questions  arising 
upon  the  record,  we  are  satisfied  that  no  error  has  been  committed  for 
which  the  judgment  should  be  reversed.    The  right  of  defendant,  Hill, 
to  represent  the  stock  voted  by  him  at  the  election  of  officers  of  the  cor- 
poration, was  established  by  the  verdict.    The  shares  with  reference  to 
which  his  right  is  controverted,  were  assets  in  his  hands  as  surviving 
partner  of  the  firm  of  Hill  &  Devane.    The  business  of  the  firm  was 
as  that  continued  to  be  the  case,  he  alone  was 
1  and  disposition  of  the  partnership  effects.  His 
ere  sanctioned  and  protected  by  the  express  pro- 
lie  Act  of  May,  1851,  regulating  the  settlement 
3ed  persons  (sec.  198)  provides  as  follows: — 
rtnership  existing  between  the  testator  or  intes- 
leath,  and  any  other  person,  the  surviving  part- 
;  to  continue  in  possession  of  the  effects  of  the 
e  its  business,  but  the  interest  of  the  deceased 
le  inventory  and  appraised  as  other  property, 
hall  proceed  to  settle  the  affairs  of  the  partner- 
shall  account  with  the  executor  or  adrainistra- 
alances  as  may  from  time  to  time  be  payable  to 
tor  or  intestate.  Upon  the  application  of  the  ex- 
,  the  Probate  Judge  may,  whenever  it  may  ap- 
3  surviving  partner  to  render  an  account,  and  in 
al,  may,  after  notice,  compel  it  by  attachment, 
linistrator  may  maintain  against  him  any  action 
testate  could  have  maintained."    (Wood's  Dig. 
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411.)  This  section  vests  in  the  surviving  partner  the  exclusive  right 
of  possession,  and  the  absolute  power  of  control  and  disposition  of  the 
assets  of  the  partnership. 

We  think  that  no  consequence  is  to  be  attached  to  the  circumstance 
that  a  portion  of  the  stock  represented  by  Hill  stood  upon  the  books  of 
the  corporation  in  the  name  of  Devane  alone.  This  was  prima  facie 
evidence  that  it  belonged  to  the  separate  estate  of  Devane,  but  it  was 
competent  for  the  defendants  to  show  that  it  was  in  fact  the  property 
of  the  partnership.  The  cases  cited  from  New  York  proceed  entirely 
upon  a  statute  of  that  State,  and  the  reasoning  in  some  of  these  eases 
indicates  very  clearly,  that  in  the  absence  of  the  statute  the  conclusion 
would  have  been  different.  We  are  unable  to  perceive  that  the  other 
authorities  referred  to  have  any  bearing  upon  the  case.  It  would 
seem,  upon  principle,  that  the  real  owner  of  stock  should  be  entitled 
to  represent  it  at  the  meetings  of  the  corporation,  and  that  the  mere 
fact  that  he  does  not  appear  as  owner  upon  the  books  of  the  company, 
should  not  exclude  him  from  the  privilege  of  doing  so. 

No  error  appearing  upon  the  record,  the  judgment  is  affirmed. 


CITY  AND  COUNTY  OF  SACRAMENTO  v.   CHARLES 

CROCKER. 

Undsb  the  Consolidation  Act  of  1858,  the  Board  of  Supervisors  of  the  City  and 
County  of  Sacramento  have  the  power  to  levy  a  license  tax  upon  the  bnsineM 
of  a  merchant,  and  to  collect  such  tax  by  ordinary  suit. 

An  ordinance  graduating  the  amount  of  such  tax  according  to  the  amount  of  thB 
monthly  sales  of  the  merchant,  is  not  unconstitutional  because  the  tax  la 
unequal.  The  tax  is  not  on  the  goods,  but  on  the  business,  and  the  provision 
for  determining  the  amount  of  the  tax  la  uniform  and  equal,  applying  to  aU 
persona  In  the  same  category. 

Apfbal  from  the  County  Court 

There  is  no  need  of  any  statement  of  facts.  The  suit  was  brought 
to  test  the  constitutionality  of  the  ordinance  of  the  city  and  county  of 
Sacramento  taxing  defendant's  business  as  a  merchant.  Defendant 
paid  the  State,  city  and  county  taxes  on  his  merchandise,  and  also  the 
State  and  county  license  under  the  revenue  law  for  the  time  during 
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which  the  license  tax  under  the  ordinance  is  claimed.  The  Justice 
gave  judgment  for  plaintiff,  and  on  appeal  to  the  County  Court,  and 
a  trial  de  novo,  plaintiff  again  had  judgment.    Defendant  appeals. 

E.  B.  Crocker,  for  Appellant 

1.  The  Board  of  Supervisors  had  no  power  to  authorize  this  suit- 
Municipal  corporations  can  only  exercise  such  powers  as  are  ex- 
pressly given  by  statute,  or  their  charters,  and  such  as  are  absolutely 
necessary  to  the  exercise  of  their  enumerated  powers.  {Dunbar  v. 
8(m  Francisco,  1  Cal.  356;  Id.  456,  and  cases  cited;  Smith  v.  Morse. 
%  Id.  524,  538;  Low  v.  Marysville,  5  Id.  214;  4  Hill,  76.) 

The  only  remedy  for  a  breach  of  the  by-laws  (ordinances)  of  a 
municipal  corporation  is  that  provided  in  the  act  of  incorporation. 
(Grant  on  Corporations,  372,  364;  Kirk  v.  Norvell,  1  Term,  124.) 

Section  four  of  the  Consolidation  Act  (Statutes  of  1858,  269)  pro- 
vides, that  the  Board  of  Supervisors  shall  have  the  further  power,  sub- 
ject to  the  limitations  of  this  act,  to  make  ordinances  not  contrary  to 
the  Constitution  and  laws  of  this  State,  and  to  impose  a  fine  or  im- 
prisonment, or  both,  for  breaches  thereof,  etc.  This  provision  con- 
tains the  sole  power  conferred  upon  the  Board  for  enforcing  their 
ordinances  and  punishing  a  violation  thereof,  and  nowhere  is  the  power 
to  enforce  their  ordinances  by  a  civil  action,  in  the  nature  of  an  action 
of  debt,  conferred  upon  the  Board. 

The  ordinance  not  only  attempts  to  provide  for  a  civil  action  to 
enforce  its  provisions,  but  attempts  to  add  a  cumulative  remedy  by 
fine  and  imprisonment,  the  latter  being  the  only  mode  or  power  con- 
ferred by  the  Legislature.  In  other  words,  the  Supervisors  attempt 
to  impose  a  double  penalty  for  a  breach  of  the  ordinance,  when  the 
Legislature  has  only  given  them  the  power  to  impose  that  by  fine  or 
imprisonment,  or  both. 

We  say  they  have  attempted  to  provide  for  collecting  the  license  tax 
by  civil  action,  but  a  careful  examination  of  section  twenty-seven 
shows  that  the  attempt  has  failed. 

They  provide  that  the  District  Attorney  shall  proceed  to  recover 
the  license  tax  in  accordance  with  law.  But  there  is  no  law  providing 
a  mode  of  recovering  such  licenses  by  civil  action.  And  if  it  be 
argued  that  the  ordinance  itself  gives  the  right  of  action,  the  answer 
ii,  the  ordinance  is  null  and  void,  because  no  Boafrd  of  Supervisors  has 
the  power  lo  determine  the  civil  rights  and  remedies  of  parties. 
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2.  The  ordinance  is  unconstitutional,  because  of  its  inequality  of 
taxation.  {Pike  v.  The  State,  6  Pike,  204;  9  Dana,  516;  15  3iIo.  3; 
12  III.  138.) 

Under  the  ordinance,  the  small  merchant,  whose  sales  amount  to 
only  five  hundred  dollars  per  month,  is  obliged  to  pay  two  per  cent, 
per  quarter  on  the  amount  of  his  sales,  while  the  large  dealer,  who 
sells  $16,000  per  month,  only  pays  about  eighteen-hundredths  of  one 
per  cent.    A  more  gross  inequality  of  taxation  could  not  be  devised. 

The  objection  here  is  not  that  a  different  rate  of  taxation  is  imposed 
on  different  trades  and  occupations,  but  that  persons  in  the  same  busi- 
ness are  unequally  taxed.  Here  the  defendant  had  paid  his  State, 
county  and  city  taxes  in  full,  and  he  had  also  paid  his  State  and 
county  license  tax.  The  defendant  also  gave  in  evidence  his  State  and 
county  license,  which  authorized  him  to  sell  goods  in  the  county  of 
Sacramento.  Yet,  here  is  an  attempt  to  impose  a  double  burden  upon 
the  merchants  of  this  city. 

It  is  a  principle  of  common  justice  that  the  same  property  should  not 
be  twice  burdened  for  the  same  tax,  and  consequently,  in  construing 
general  powers  bestowed  on  towns  and  cities  to  impose  taxes,  a  con- 
struction ought  not  to  be  given  which  would  subject  the  property  of  any 
individual  or  corporation  to  double  taxation,  etc.  {Bank  of  Georgia  v. 
Savannah,  Dudley,  [Geo.]  132,  citing  10  Mass.  514;  7  Id.  461.) 

C.  Cole,  District  Attorney,  for  Respondent. 

The  first  point  made  by  appellant,  namely,  'Hhat  the  Board  of 
Supervisors  had  no  power  to  authorize  a  civil  action  to  recover  city 
licenses,''  is  answered  by  reference  to  section  four  of  the  Consolidation 
Act,  (Statutes  of  1858,  269)  where  the  power  is  directly  given  to  th- 
Board  of  Supervisors  "  to  fix  and  collect  a  license  tax  *  *  ♦  on  all 
trades,  professions  and  business." 

The  authority  to  collect  includes  the  manner  of  collecting,  that  is,  by 
the  ordinary  civil  proceedings.     {Burnett  v.  Sacramento,  12  Cal.  76.) 

Appellant's  counsel  bases  his  argument  upon  the  first  clause  of  that 
section,  omitting  any  reference  to  the  part  just  quoted.  But  section 
second  of  the  same  act  (268)  also  contains  ample  authority  for  main- 
taining this  action  in  the  present  form.  By  that  section  the  plaintiffs 
are  vested  with  all  "  rights  of  actions,  moneys,  revenues  and  income '' 
appertaining  to  the  city  under  the  former  charter.  This  would  be  pnf 
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ficient,  even  if  the  express  power  "  to  fix  and  collect "  the  license  were 
not  contained  in  anyother  portion  of  the  act. 

The  general  right  of  the  city  to  collect  a  license  tax  is  fully  sus- 
tained by  this  Court  in  the  late  case  of  the  City  of  Sacramento  v.  The 
Stage  Company  (12  Cal.  134). 

As  to  the  second  point:  absolute  equality  and  unifonnity  in  taxa- 
tion can  never  be  reached.     {People  v.  Coleman,  4  Cal.  46.) 

But  the  fixing  of  these  licenses  is  wholly  within  the  discretion  of  the 
Board  of  Supervisors.  They  may  exempt  any  particular  business  from 
this  occupation  tax  —  or  they  may  make  the  tax  uniform  on  any  one 
occupation,  without  reference  to  the  amount  of  business  done ;  or  they 
may  grade  the  tax  as  they  have  essayed  to  do  in  this  instance. 

But  the  appellant  has  no  ground  of  complaint  under  this  head,  be- 
cause there  is  nothing  to  show  that  all  others  in  the  same  trade  do  not 
transact  precisely  the  same  amount  of  business  with  himself. 

This  Court  will  hardly  take  judicial  notice  that  some  other  dealer  in 
the  same  line  trades  a  little  more  or  a  little  less,  and  that  appellant  is, 
therefore,  unfairly  dealt  by;  nor  will  they  take  judicial  notice  that 
there  are  others  in  the  same  business  in  this  city  who  may  possibly  be 
aggrieved  by  the  said  ordinance. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  and 
CoPB,  J.,  concurring. 

This  was  a  suit  brought  before  a  Justice  of  the  Peace  to  recover  of 
the  defendant  a  license  tax  assessed  against  him  under  an  ordinance  of 
the  Board  of  Supervisors.  The  tax  was  levied  as  a  license  tax  upon 
the  business  of  defendant  as  a  merchant.  The  appellant,  defendant 
below,  appeals  from  the  judgment,  assigm'ng  as  errors : 

1.  That  the  Board  of  Supervisors  have  no  power  to  enforce  the  ordi- 
nance aflSxing  this  tax  by  suit.  It  is  a  sufficient  answer  to  say  that 
by  the  third  section  of  the  Consolidation  Act  of  1858,  (Statutes,  268) 
power  18  given  to  the  Board  of  Supervisors  "  to  levy  taxes  and  cause 
the  same  to  be  collected,"  and  by  the  fourth  section  (269)  the  Board 
has  power  to  fix  and  collect  a  license  tax  on  ♦  *  *  all  trades,  profes- 
sions and  business.^'  As  the  duty  and  power  of  causing  this  tax  to  be 
collected  are  given  to  this  Board,  we  must  presume,  in  the  absence  of 
an3rthing  to  the  contrary,  that  the  Legislature  meant  to  give  to  the 
Board  the  usual  and  appropriate  means  of  doing  what  is  enjoined  or 
allowed;  and  we  can  conceive  of  no  better  mode  of  enforcing  this  requi- 
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sition  than  the  ordinary  process  of  law.  Indeed,  as  no  remedy  seems 
to  be  given  by  distress  or  summary  sale  of  the  property,  it  would  seem 
.  that  this  was  the  only  mode  of  giving  effect  to  the  power,  and  withouc 
it  the  power  itself  would  be  nugatory.  There  can  be  no  doubt  that  the 
vending  of  merchandise  is  a  business  within  the  meaning  of  the  act. 

2.  It  is  urged  that  this  tax  is  unconstitutional  because  unequal. 
The  twenty-third  section  of  the  ordinance  imposing  this  tax  provides 
that  every  person  transacting  the  business  of  a  merchant  shall  pay  a 
license  tax  as  follows:  Monthly  sales  not  over  $1,000  a  quarter,  ten 
dollars;  between  $1,000  and  $2,000  per  quarter,  fwelve  dollars  and 
fifiy  cents;  $2,000  and  $4,000,  fifteen  dollars;  $4,000  and  $6,000, 
seventeen  dollars  and  fifty  cents;  and  so  forth.  The  finding  is  that 
the  monthly  sales  of  the  defendant  exceeded  the  sum  of  $2,000.  This 
is  not  a  tax  on  the  goods,  but  a  tax  on  the  business  of  the  merchant; 
and  though  the  license  price  is  graduated  by  the  amount  of  sales,  yet 
this  is  only  the  standard  adopted  for  determining  the  amount  of  the 
license  tax;  and  this  provision  is  uniform  and  equal,  applying  to  sl\ 
persons  in  the  same  category.  It  is  nothing  to  the  small  dealer,  sell- 
ing not  over  $1,000  a  quarter,  that  a  less  percentage  is  charged  on  the 
sales  (to  express  the  idea  in  the  language  of  appellant's  argument) 
above  the  amount  of  his  own.  On  that  amount  the  charge  is  equal. 
At  all  events,  we  see  no  such  violation  of  the  Constitution  as  to  war- 
rant us  in  holding  the  ordinance  void. 

The  other  points  need  not  be  noticed. 

Judgment  affirmed. 


WATERMAN  et  d.  v.  SAMUEL9. 

Wafennpn  v.  Smith  (18  Cal.  878)  atBrmed. 

Appeal  from  the  Seventh  District. 

Ejectment.    Plaintiffs  had  judgment    Defendant  appealg. 

Thompson,  Irving  &  Pate,  for  Appellant. 

Vokn  Ourrey,  and  Thomtonj  Williams  £  Thornton,  for  Besponl* 
enii. 


Digitized  by  LjOOQIC  _^ 


124  SUPREME  COUKT  — JULY  TERM,  1860. 

Wheeler  v.  Miller. 

Field,  C.  J.  'delivered  the  opinion  of  the  Court  —  Copb,  J.  and 
Baldwin,  J.  concurring. 

It  is  stated  in  the  brief  of  the  counsel  of  the  appellant,  that  the 
record  in  this  case  embodies  the  material  facts  and  raises  the  same 
questions  which  were  presented  in  Waterman  v.  Smith,  (13  Cal.  373) 
and  that  unless  the  Court  is  disposed  to  review  the  decision  in  that 
case,  it  is  conclusive  of  the  present  appeal.  The  decision  in  that  case 
was  the  result  of  mature  consideration,  and  we  have  seen  no  reason, 
since  it  was  rendered,  for  departing  from  or  qualifying  it.  On  the 
contrary,  we  have  had  frequent  occasion  to  refer  to,  and  approve  of  it. 
Upon  the  opening  statement,  therefore,  of  the  learned  counsel,  with- 
out examining  the  record,  we  must  affirm  the  judgment,  and  it  is  not 
necessary  to  consider  the  objection  that  the  appellant  did  not  connect 
himself,  by  competent  evidence,  with  the  Armijo  grants  under  which 
he  claims  to  hold  the  demanded  premises. 

Judgment  affirmed 


WHEELER  V.  MILLER. 

HoUaday  v.  Friable,  (19  Cal.  680)  that  the  interest  of  the  City  of  8aii  FranclMO 
in  her  beach  and  water  lot  property,  under  the  Act  of  March  26th,  1851,  la  a 
legal  estate  for  ninety-nine  years,  not  qualified  by  any  conditions,  or  subject  to 
any  specific  oses,  and  therefore  a  leviable  interest  liable  to  sale  on  execution, 
afllrmed. 

Bmith  v.  Morae  (2  Cal.  624)  commented  on,  and  attention  called  to  the  fact  fh:it 
plaintiff's  judgment,  in  that  case,  had  become  a  lien  on  the  property  sold  be- 
fore the  passage  of  the  Funding  Act  of  May  1st,  1861,  and  that  hence  the  art 
was  declared  unconstitutional,  so  far  as  it  Impaired  such  previous  lien. 

A  purchaser  of  such  beach  and  water  lot  property,  at  a  Sheriff's  sale,  in  Angiist. 
1861,  on  execution  issued  upon  a  Judgment  recovered  in  January,  1851,  against 
the  city  of  Ban  Francisco,  acquired  a  title,  if  the  Judgment  became  a  Hen  upon 
the  property  sold  previous  to  the  Act  of  May  1st,  1861,  and  the  conveyance 
from  the  Commissioners  of  the  Sinking  Fund,  to  the  Commissioners  of  the 
Funded  Debt. 

In  this  case,  as  the  record  does  not  show  that  the  Judgment  ever  became  such  lien, 
the  decision,  giving  title  to  the  purchaser,  must  be  taken  without  reference  to 
any  rights  which  the  Commissioners  of  the  Funded  Debt  may  possess.  They 
are  not  parties,  and  as  to  their  rights  no  opinion  is  here  expressed. 

AppJiAL  from  the  Twelfth  District. 
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The  facts  sufficiently  appear  in  the  opinion.  Plaintiff  had  judg- 
ment.   Defendant  appeals. 

B.  H.  Lloyd,  for  Appellant 

F.  M.  &  H.  H.  Haight,  for  Respondent. 

The  points  and  authorities  of  counsel  are  omitted,  for  the  reason  that 
the  questions  raised  are  decided  in  Holladay  v.  Frisbie,  15  Cal.  630. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court  —  Baldwin,  J., 
and  Cope,  J.,  concurring. 

This  is  an  action  to  recover  certain  premises  situated  within  the  citj' 
of  San  Francisco,  constituting  a  portion  of  the  property  known  as  the 
beach  and  water  lot  property,  granted  to  the  city  by  the  Act  of  March 
26th,  1851.  The  plantiff  claims  title  by  virtue  of  a  conveyance  from 
the  Sheriff  of  the  county  of  San  Francisco,  executed  to  one  Hiram 
Pearsons,  upon  a  purchase  at  a  sale  under  a  judgment  and  execution 
against  the  city,  and  a  subsequent  conveyance  from  Pearsons  to  him- 
self. The  judgment  was  rendered  on  the  eighteenth  of  January,  1851, 
and  the  Sheriff^s  sale  was  made  imder  an  alias  execution  issued  on  the 
twenty-third  of  August  following. 

The  principal  question  involved  relates  to  the  leviable  character  of 
the  interest  of  the  city  in  the  beach  and  water  lot  property.  This 
question  was  fully  considered  and  determined  in  the  case  of  Holladay 
V.  Frisbie,  decided  at  the  last  term  (15  Cal.  630).  We  there  held  that 
the  interest  of  the  city  in  the  property  was  a  legal  estate  for  ninety- 
nine  years,  not  qualified  by  any  conditions  or  subject  to  any  specific 
uses,  and  was  therefore  a  leviable  interest,  liable  to  sale  under  execu- 
tion.   The  views  there  expressed  are  approved  and  affirmed. 

The  case  of  Smith  v.  Morse,  (2  Cal.  524)  cited  by  the  respondent, 
was  a  controversy  between  a  purchaser  at  Sheriff^s  sale  and  the  Com- 
missioners under  the  Act  of  May  1st,  1851,  authorizing  the  funding  of 
the  floating  debt  of  the  city,  the  latter  claiming  that  the  estate  of  the 
city  had  passed  to  them  by-  a  conveyance  from  the  Commissioners  of 
the  Sinking  Fund.  In  that  case  the  judgment,  upon  which  the  sale  was 
made,  had  become  a  lien  upon  the  property  sold  before  the  passage  of 
the  Funding  Act  of  May  1st,  1851,  and  the  Court  held  the  act  uncon- 
stitutional so  far  as  it  affected  the  rights  of  the  plaintiff ;  that  is  to  say, 
so  far  as  it  impaired  the  previous  lien  of  his  judgment.  In  the  case  at 
bar,  it  does  not  appear  that  a  transcript  of  the  judgment  under  whicli 
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the  sale  was  made,  at  which  PearsoiiB  became  the  purchaser,  wad  ever 
filed  for  record  in  the  Recorder's  office  of  the  county,  which  was. 
required  in  order  that  the  judgment  might  become  a  lien  upon  the 
property  under  the  Practice  Act  of  1850,  which  act  continued  in  force 
until  the  first  of  July,  1851.  (See  Act  regulating  Civil  Proceedings 
of  April  22d,  1850,  sec.  172.) 

If  the  judgment  in  question  in  fact  became  a  lien  upon  the  property 
sold,  previous  to  the  Act  of  May  1st,  1851,  and  the  conveyance  from 
the  Commissioners  of  the  Sinking  Fund  to  the  Commissioners  of  the 
Funded  Debt,  the  case  falls  directly  within  the  authority  of  Smith  v. 
Morse,  and  a  clear  title  accrued  to  the  purchaser  at  the  Sheriffs  sale  ; 
but  if  such  were  not  the  fact,  if  no  steps  were  taken  to  give  to  the  judg- 
ment the  force  of  a  lien,  a  question  of  a  different  character  might 
perhaps  be  presented.  Our  decision  in  this  case  must  be  taken  without 
reference  to  any  rights'  which  the  Commissioners  may  possess.  They 
are  not  parties,  and  their  rights  are  not  involved,  and  we  neither  ex* 
press  nor  intimate  any  opinion  respecting  them.  We  only  allude  to  the 
matter  that  we  may  not  be  embarrassed  by  this  decision,  should  the 
Commissioners  in  any  subsequent  proceedings  attempt  to  assert  any 
rights  to  the  property. 

Judgment  affirmed. 


McALPIN  V.  DUNCAN  $t  dl. 

UKDn  the  Mechanic's  Lien  Act  of  1858,  material-men,  tnb-contractors,  etc.,  hay» 
a  lien  upon  the  property  described  in  the  act  to  the  extent  —  if  so  much  be 
necessary  —  of  the  contract  price  of  the  principal  contractor ;  but  they  must 
give  notice  of  their  claims  to  the  owner,  or  the  mere  existence  of  such  claims 
will  not  prevent  the  owner  from  paying:  the  contractor,  and  thereby  discharging 
himself  from  the  debt  By  giving  such  notice,  the  owner  becomes  liable  to 
pay  the  sub-contractor,  material-men,  etc.,  as  on  garnishment  or  assignment; 
but  if  the  owner  pay  according  to  his  contract,  In  ignorance  of  lach  elaim% 
the  payment  is  good. 

Appeal  from  the  Twelfth  District 
The  facts  appear  in  the  opinion. 
Crockett  &  Crittenden,  for  Appellant 
Caleb  Burbank,  for  Respondent 
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Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  con- 
curring. 

A  question  arises  in  this  ease  as  to  the  liability  of  a  part}'  making  a 
contract  for  the  building,  etc.,  of  a  house,  with  a  contractor.  The  de- 
fendant, Tevis,  entered  into  a  written  contract  with  the  defendant, 
Duncan,  by  which  Duncan  agreed  to  erect  on  the  lot  of  Tevis  a  dwell- 
ing house,  according  to  certain  plans  and  specifications,  at  his  own 
expense,  he  furnishing  all  the  labor  and  materials,  etc.;  and  Tevis 
agreed  to  pay  him  $11,850  in  installments.  This  sum,  together  with 
other  sums  due  Duncan  for  extra  work,  Tevis  paid  without  notice  of 
indebtedness  of  Duncan  to  plaintiff  and  intervenors,  for  work,  etc., 
and  before  any  notice  of  lien  had  been  filed.  After  Tevis  had  paid 
Duncan,  plaintiff  and  intervenors  filed  notices  of  lien,  and  now  seek 
in  this  action  to  enforce  them.  The  materials  were  furnished  to 
Duncan,  and  on  his  credit  in  the  first  place  —  he  assuring  the  plain- 
tiff of  the  purpose  and  use  to  which  they  were  to  bo  applied.  The 
Court  below  found  for  the  plaintiff  and  intervenors.  The  def ehdant* 
Tevis,  appealed. 

The  question  presented  by  the  record  is,  whether  the  defendant,  hav- 
ing paid  the  contractor  in  full  before  notice  of  the  claims  of  these 
parties,  can  be  compelled  to  pay  a  second  time.  The  Mechanic's  Lien 
Law  was  passed  in  1856.  That  law  was  construed  in  a  case  involving 
the  same  facts  in  substance  as  these  here,  KnowJes  v.  Joost  (13  Cal. 
620).  In  that  case,  we  held  that  the  payment  to  the  principal  con- 
tractor was  good,  when  made  before  notice.  But  the  construction  of 
the  Act  of  1858  was  left  open;  and  this  is  now  involved  in  the  present 
decision.  That  act  is  amendatory  of  the  Act  of  1856.  (See  Acts  of 
1858.  2"'>.)  This  act  is  not  a  little  confused  and  difficult  of  satis- 
f actor}'  t  )ii.>*truction.  If  it  were  designed  to  give  to  the  sub-contractor 
and  laborer  a  lien  upon  the  property  of  the  owner  for  the  ont ire- 
amount  of  the  last  or  sub-contract,  without  any  regard  to  the  amount 
of  the  principal  contract,  a  very  curious  anomaly  would  exist,  and  the 
whole  property  of  the  owner  might  be  placed  at  the  discretion  of  the 
contractor,  to  be  encumbered  by  him  as  he  chose.  Such  laws,  as  we 
have  held  in  this  very  class  of  cases,  are  to  be  strictly  construed,  as 
derogating  from  the  common  law.  (See  Bottomly  v.  Orace  Church, 
2  Cal.  90.) 

We  think  all  that  can  be  gathered  from  this  act,  is  that  material- 
men, sub-contractors,  etc.,  have  a  lien  upon  the  property  described  in 
the  act  to  the  extent  (if  so  much  is  necessary)  of  the  contract  r»^'>o  oP 
the  principal  contractor;  that  these  persons  must  give  notice  of  thc'r 
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claims  to  the  owner,  or  the  mere  existence  of  such  claims  will  not 
prevent  the  owner  from  paying  the  contractor,  and  thereby  discharging 
himself  from  the  debt;  that  by  giving  notice,  the  owner  becomes  liable 
to  pay  the  sub-contractor,  etc.,  (as  on  garnishment  or  assignment, 
etc.)  but  that  if  the  owner  pays  according  to  his  contract,  in  ignorance 
of  such  claims,  the  payment  is  good. 

Unless  this  view  is  correct^  the  grossest  absurdities  appear.  We 
have,  in  the  first  place,  a  valid  contract,  with  nothing  appearing 
against  it,  which  yet  cannot  be  enforced  —  a  clear  right  of  action  on 
the  part  of  the  contractor,  with  no  defense  by  the  defendant,  and  yet 
which  cannot  be  enforced ;  or  which  the  plaintiflE  may  enforce  at  law, 
and  yet,  if  the  defendant  pays  the  money,  with  or  without  suit,  he 
must  pay  it  again.  Innumerable  liens  may  be  created,  without  the 
knowledge  of  the  owner,  for  which  he  might  be  held  liable ;  while  the 
owner  could  never  pay  anything  until  after  long  delays,  whatever  the 
terms  of  the  contract,  or  the  contractor's  necessity  for  money,  unless 
payment  were  made  at  the  expense,  or  at  the  risk  of  the  payor.  Such 
a  construction  would  lead  to  law-suits  and  difficulties  innumerable. 
By  the  other  construction,  no  injustice  is  done  or  confusion  wrouglit. 
These  sub-contractors,  etc.,  have  only  to  notify  their  claims  to  the 
owner,  in  order  to  secure  them.  If  they,  by  their  own  laches,  suffer 
the  owner  to  pay  over  the  money  according  to  the  terms  of  his  con- 
tract, they  ought  not  to  complain;  for  it  was  by  their  own  neglect  of  a 
very  simple  duty  that  the  loss  accrued;  and  it  would  be  unjust  to 
make  the  owner  pay  a  second  time  because  of  that  neglect. 

Judgment  reversed  and  cause  remanded. 


PEOPLE  V.  REYNOLDS. 

iplled  bias,  in  criminal  caBea,  most  specify  the  parttenlar  canse 
lot  enongfa  to  say,  "  I  ehallengre  the  juror  for  implied  bias.** 
>e  to  examine  a  Juror  on  h\t  voir  dire,  generally,  as  to  his 
1th  the  view  to  obtain  information  npon  which  to  rest  a  specific 
lediately  after  snch  preliminary  examination  is  closed,  the 
\  be  made,  distinctly  stating  the  causes.  The  District  Attorney 
to  the  challenge,  or  deny  the  facts  it  alleges;  that  is,  he  can 
tfflclency,  or  Join  issue  on  the  truth  of  its  averments.  If  the 
I  adopted,  the  Juror  can  be  further  examined,  other  witnesses 
matter  then  submitted  to  the  Court. 


Digitized  by 


Google 


SUPREME  COURT  — JULY  TERM,  1860.  129 

People  V.  Beyaolds. 

The  allowance  of  a  peremptory  challenge^  in  criminal  cases,  after  the  Jnror  has 
been  accepted  and  sworn,  is  not  matter  of  right,  but  may  be  permitted  for  good 
cause. 

That  a  Juror  was  formerly  connected  with  the  Police  Department  of  Sai^  Francisco, 
and  had,  p^enerally,  an  unfavorable  opinion  of  persons  accused  of  crime,  Is  no 
disquallflcntion. 

In  criminal  cases,  jurors  may  be  sworn  in  chief,  as  they  are  accepted,  or  the  ad- 
ministration of  the  oath  may  be  delayed  nntil  the  panel  Is  completed.  In  either 
case,  the  defendant  must  exercise  his  right  of  peremptory  challenge  before  the 
juror  is  sworn. 

In  criminal  cases,  the  test,  under  our  statute,  of  the  exclusion  of  a  Juror  for  implied 
hUia  is,  that  he  has  formed  or  expressed  an  unqualified  opinion  or  belief  in  the 
jrullt  or  innnconce  of  the  accused.  To  exclude  the  juror,  he  must  have  a 
Fettled  conviction  of  the  guilt  or  innocence  of  the  party,  or  must  have  expressed 
eiich  conviction. 

The  terms  •*  unqualified  opinion  or  belief  "  were  used  to  define  the  nature  of  the 
opinion  or  belief  formed  or  expressed;  to  distinguish  between  a  mere  hypo- 
thetical opinion,  or  a  mere  casual  Impression,  and  a  decided  or  fixed  opinion. 

That  n  juror  has  read  or  heard  a  statement  of  the  facts  of  a  case,  does  not.  of 
itself,  disqualify  him,  under  the  statute ;  for  he  may  not  have  formed  or  ex- 
pressed "  an  unqualified  opinion."  A  mere  impression  or  suspicion  derived 
from  such  reading  or  hearing  does  not  disqualify.  The  juror  must  have 
reached  a  conclusion  like  that  upon  which  he  would  be  willing  to  act  in  ordinary 
matters. 

The  "  unqualified  opinion "  Intended  by  the  statute,  usually  involves  a  belief  in 
the  facta,  as  well  as  a  conclusion  from  them ;  and  although  a  Juror  may,  from 
reading  or  hearing  a  statement  of  the  facts,  draw  an  Inference  from  it  which 
amounts  to  an  opinion,  still,  if  this  Influence  or  opinion  be  conditional  or 
qualified  —  for  example,  if  it  depend  upon  the  facts  turning  out  as  slated  In 
the  account  read  or  heard  —  the  juror  is  not,  as  matter  of  law.  disqualified  on 
an  excepiion  for  implied  "bias. 

In  such  cnse  the  juror  might,  under  some  circumstances,  be  excluded  for  actual 
hiafi:  for  Instnuro,  where  a  case  depended  upou  circumstances  not  In  thom- 
<-«';v(S  conrlnsi'^o.  if  n  juror  had  nn  opinion  whloli  pive  conclusive  force  to  one 
i  r  more  of  siicli  circumstances,  It  migJit  show  that  actual  bias  which  would 
preclude  him  from  fairly  trying  the  Issue. 

On  exception  for  arfital  ?>/>/«,  the  triers  have  the  right  to  reject  a  juror  on  a  cer- 
tain state  of  facts.  If  they  think  he  will  not  act  with  entire  Impartiality  even 
though  he  be  not  disqunllfled,  as  a  conclusion  of  law,  from  such  facts.  Tliey 
have  an  enlarged,  though  not  an  arbitrary  discretion  In  the  matter.  They 
should  examine  the  juror  fully,  and  are  governed  by  no  Inflexible  rules.  They 
must  judge  by  what  they  can  discover,  of  the  qualities,  state  of  mind,  motives 
and  relations  of  the  particular  furor,  and  from  their  judgment  there  Is  no 
appeal. 

The   statute  makes  the  expression  of  an  unqualified  opinion,   in  laic,  bias,   which 

cause,    of    itself,    excludes   the   juror ;    but    the    expression    of   a    less   decided 

opinion,  though  it  does  not,  as  ma.tter  of  law,  exclude  him,,  may  be  suflldent 

in  Itself,  or  in  connection  with  other  proof,  to  exclude  him,  If.  In  the  judgment 
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of  the  triers,  from  what  they  can  discoyer  of  the  character  of  the  juror,  this 
expression  or  these  other  circamstances  would  render  him  not  entirely  impaitljil. 

Appkal  from  the  Fourtli  District. 

No  stateineiit  of  facts  is  required.    Defendant  appeals. 

Oeo.  W.  Tyler,  for  Appellant. 

Thus,  II,  Wiliiains,  Attorney-General,  and  Harvey  S,  Brown,  Dis- 
trivt  AUorney,  for  Kespondenl. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J. 
concurring. 

The  defendant  was  indicted  for  murder,  and  was  convicted  of  the 
crime  in  t!ie  second  degree.  The  case  comes  before  us  on  exceptions 
taken  iu  the  impaneling  of  the  trial  jury:  First,  to  the  djsallowance. 
of  challenges  for  implied  bias  interposed  to  two  of  the  jurors;  Second, 
to  the  refusal  to  allow  a  peremptory  challenge  to  one  of  the  jurors  after 
he  was  accepted  and  sworn;  and  Third,  to  the  ruling  of  the  Court 
requiring  a  juror  to  be  sworn  in  chief  and  tlie  defendant  to  exercise  his 
right  of  peremptory  challenge  before  the  completion  of  the  panel. 

1.  The  statute  enumerates  several  distinct  causes  for  which  a  chal- 
lenge for  implied  bias  may  be  taken,  and  requires,  in  a  challenge  of  tliis 
kind,  that  one  or  more  of  the  causes  thus  enumerated  shall  be  alleged. 
(Act  regulating  proceedings  in  criminal  cases,  sees.  347,  341).)  Unless 
the  cause  be  alleged,  the  challenge  may  be  disregarded  by  the  Court. 
It  is  not  enough  to  say :  ''  1  challenge  the  juror  for  implied  bias,"  and 
then  stop.  The  particular  cause  from  which  such  bias  js  to  be  intVrn-d 
must  be  stated.  Such  was  the  rule  of  the  common  law,  and  such  is  the 
direction  of  the  statute  in  this  State.  In  tlie  present  case,  the  chal- 
lenges were  interposed  in  general  terms  —  ''for  implied  bias"  — 
without  a  specification  of  the  particular  causes;  and  for  this  reason,  if 
for  no  other,  they  were  properly  disallowed.  *'  When  a  juror  is  chal- 
lenged for  principal  cause  or  for  favor,"  says  the  Supreme  Court  of 
New  York,  in  Freeman  v.  Tke  Feu  pie,  (4  Denio,  31)  "  tlie  ground  oi 
the  challenge  should  be  distinctly  stated;  for  without  this  the  challenge 
is  incomplete,  and  may  be  wholly  disregarded  by  the  Court.  It  is  not 
enough  to  say:  'I  challenge  for  principal  or  for  favor,'  and  sbjp 
there;  the  cause  of  the  challenge  must  be  specified." 
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"  A  party  cannot/'  says  the  Supreme  Court  of  New  Jersey,  in  Mann 
V.  Glover,  (2  Green.  195)  "  make  a  principal  challenge,  or  a  challenge 
to  the  favor,  by  giving  it  a  name.  A  challenge,  whether  in  writing  or 
by  parol,  must  be  in  such  terms  that  the  Court  can  see,  in  lliu  iirst 
place,  whether  it  is  for  principal  cause  or  to  the  favor,  and  so  deter- 
mine by  which  forum  it  is  to  be  tried;  and  secondly,  whether  the  fael^, 
if  true,  are  sufficient  to  support  such  challenge." 

It  is  the  common  practice  in  this  State  to  interrogate  a  juror,  wlion 
he  is  first  called  upon  his  voir  dire,  generally  as  to  his  qualifienliDn?, 
with  a  view  to  obtain  information  upon  which  to  rest  a  specilic  chal- 
lenge. This  practice,  though  productive  of  some  inconvenience,  is  one 
of  necessity;  for,  unless  it  be  followed,  it  will  often  be  quite  iinpo<si])le 
to  ascertain  the  qualifications  of  the  juror.  In  some  of  the  count ie.s  of 
the  State  the  population  is  constantly  changing,  and  it  often  happens, 
when  a  special  jury  is  called  after  the  regular  panel  is  exhausted,  that 
all  the  jurors  summoned  are  unkno\\Ti  to  the  counsel  of  either  party 
and  to  the  officers  of  the  Court.  If,  therefore,  the  challenge  for  im- 
plied bias  be  not  taken  before  the  juror  is  examined,  the  proper  course 
to  pursue  is  to  make  the  challenge,  stating  distinctly  its  causes,  im- 
mediately after  the  preliminary  examination  is  closed.  The  District 
Attorney  can  then  except  to  the  challenge,  or  deny  the  facts  it  alleges ; 
that  is,  he  can  demur  to  its  suflBciency,  or  join  issue  on  the  truth  of  its 
averments.  If  the  latter  course  be  adopted,  the  juror  can  be  further 
examined,  and  other  witnesses  called,  and  the  matter  be  thus  sub- 
mitted to  the  Court. 

In  the  present  case,  the  challenges  were  overruled,  but  whether  on 
the  ground  of  their  insuflBciency  in  form,  or  because  unsupported  by 
the  evidence,  does  not  appear.  It  is  enough  if  the  ruling  can  be  sus- 
tained on  either  of  the  grounds. 

2.  The  allowance  of  a  peremptory  challenge  after  a  juror  has  been 
accepted  and  sworn,  is  not  a  matter  of  right.  It  may  be  pennitted, 
says  the  statute,  '^for  good  cause.''  (Act  concerning  Criminal  Proceed- 
ings, sec.  341.)  N"o  such  good  cause  was  shown  in  the  present  case. 
The  former  connection  of  the  juror  with  the  police  department  of  San 
Francisco,  and  his  general  unfavorable  opinion  of  parties  accused  of 
crime,  constituted  no  disqualification.  It  was  not  pretended  that  he 
had  formed  or  expressed  any  opinion  of  the  guilt  of  the  defendant,  or 
was  cognizant  of  any  of  the  circumstances  connected  with  the  homicide. 

3.  The  statute  contemplates  that  jurors  in  criminal  cases  may  hc^ 
«^-o-Ti  in  chief,  as  they  arc  accepted,  without  waiting  for  the  eonml -i    ^^ 
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of  the  panel.  This  is  evident  from  the  three  hundred  and  forty-first 
section  of  the  Act  regulating  proceedings  in  Criminal  Cases,  which 
provides  that  a  challenge  to  an  individual  juror,  whether  peremptory 
or  for  cause,  must  be  taken  when  the  juror  appears,  and  before  he  is 
sworn,  but  the  Court  may  for  good  cause  permit  it  to  be  taken  after 
the  juror  is  sworn  and  before  the  jury  is  completed.  The  jurors  may 
be  sworn  as  they  are  accepted,  or  the  administration  of  the  oath  may  be 
delayed  until  the  panel  is  completed.  Either  mode  may  be  adopted, 
and  in  either  case  the  defendant  must  exercise  his  right  of  peremptory 
challenge  before  the  jury  is  swonu    . 

These  views  dispose  of  the  present  case;  but  we  are  asked,  as  a 
matter  of  public  interest,  and  as  the  questions  are  presented  in  the 
record,  to  lay  down  some  rules  in  regard  to  challenges  and  selections 
of  jurors  in  criminal  cases. 

Among  the  causes  of  implied  bias  is,  the  having  formed  or  expressed 
an  unqualified  opinion  or  belief  that  the  prisoner  is  guilty,  or  is  not 
guilty,  of  the  oiBEense  charged.  (Wood's  Dig.  296,  sec.  347.)  Upon  no 
one  question  of  civil  or  criminal  practice  have  the  decisions  of  Courts 
been  more  inharmonious  than  upon  this  question  of  qualification  or  dis- 
qualification of  jurors,  arising  from  the  formation  or  expression  of  opin- 
ion of  the  guilt  or  innocence  of  the  accused.  We  are  relieved  to  some 
extent  of  the  task  of  determining  the  question  upon  its  original  merits, 
for  our  statute  was  designed  to  fix  a  rule  upon  the  subject.  It  makes 
the  formation  or  expression  of  an  unqualified  opinion  or  belief  a  ground 
of  exception  to  the  juror  for  implied  bias.  The  only  diflBculty  is  to  fix 
the  meaning  of  these  terms,  "unqualified  opinion  or  belief .''  Evidently, 
these  terms  were  used  to  define  the  nature  of  the  opinion  or  belief 
formed  or  expressed ;  to  distinguish  between  a  mere  hypothetical  opin- 
ion or  a  mere  casual  impression,  and  a  decided  or  fixed  opinion.  The 
language  implies  that,  to  exclude  the  juror,  he  must  have  a  settled  con- 
viction of  the  guilt  or  innocence  of  the  party,  or  has  expressed  such  a 
conviction.  It  does  not  seem  to  be  indispensable,  under  this  section, 
that  the  juror  has  had  the  usual  or  any  means,  or  opportunities,  of 
arriving  at  a  correct  or  intelligent  opinion  upon  the  subject,  if  he  has 
formed  it,  or  if  he  has  expressed  it  Minds  are  so  differently  constituted 
that  some  men  form  opinions,  and  very  obetinately  adhere  to  them,  upon 
slender  and  insufficient  grounds,  while  others  are  undecided  when  suffi- 
cient reasons  exist  for  forming  them.  The  statute  fixes  a  standard  of 
il«5  own  by  which  impartiality  is  approximntod  a-  n-^arly  as  possible  eon- 
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sistently  with  the  effective  administration  of  criminal  law.  It  has  de- 
clared a  test  of  exclusion  for  implied  bias  to  be,  that  the  juror  has 
formed  or  expressed  "an  wnqxwlified  opinion,*'  We  must  hold  this  rule 
in  its  simplicity,  neither  subtracting  from  it,  nor  adding  anything  t< 
its  requirements.  If,  for  example,  the  juror  has  read  or  heard  a  state 
ment  of  the  facts  of  a  case,  this  does  not,  of  itself,  under  this  section, 
disqualify  him,  for  it  does  not  follow  that  he  has  either  formed  or  ex 
pressed  "  an  unqualified  opinion."  He  may  not  have  formed  any  opin- 
ion at  all,  certainly,  not  an  unqualified  one.  He  may  have  received  an 
impression,  but  this  impression  is  not  enough  to  disqualify  him.  A 
mere  suspicion  or  inclination  of  the  mind  towards  a  conclusion  is  not 
enough;  the  state  of  mind  must  be  more  decided.  He  must  have 
reached  a  conclusion  like  that  upon  which  he  would  be  willing  to  act 
in  ordinary  matters.  In  other  words,  we  repeat,  the  effect  upon  his 
mind  must  be  more  than  an  impression;  it  must  amount  to  a  con- 
viction, in  order  to  exclude  him  for  implied  hias. 

It  is  evident  that  the  unqualified  opinion  spoken  of  usually  involvcj? 
a  belief  in  the  facts,  as  well  as  a  conclusion  from  them.  The  mere  fact 
that  a  person  hears  or  reads  a  statement,  especially  an  ex  parte  state- 
ment, does  not  imply  that  he  believes  it,  or  recognizes  it  as  true,  though 
he  may  draw  an  inference  from  it  which  may  amount  to  an  opinion ; 
but  if  this  inference  or  opinion  be  conditional  or  qualified  —  for  ex- 
ample, if  it  depends  upon  the  facts  turning  out  as  stated  in  the  account 
read  or  heard  —  this  would  not,  as  a  matter  of  law,  disqualify  the 
juror  on  exception  for  implied  bias.  It  might  be  suflBcient,  under  some 
circumstances,  to  exclude  him  for  actual  bias;  for  instance,  a  cas(^ 
might  depend  upon  circumstances  not  in  themselves  conclusive;  and 
an  opinion  by  a  juror  assigning  conclusive  force  to  one  or  more  of  such 
circumstances,  might  show  that  actual  bias  which  precludes  him  from 
fairly  trying  the  issue.  And  many  other  cases  might  be  given  which 
illustrate  the  same  distinction. 

We  are  fortified  in  this  conclusion  by  the  care  and  particularity  with 
which  all  the  causes  of  challenge  for  implied  bias — eight  in  number — 
are  set  out  in  the  three  hundred  and  fort}'-8eventh  section.  The  trial, 
after  exception,  for  implied  bias,  is  by  the  Court,  (sec.  366)  and  there 
should  be  no  great  diflBculty  in  determining  whether  the  juror  is  com- 
petent or  not.  He  can  say  whether  he  has  formed  or  has  expressed  an 
unqualified  opinion  or  belief  on  the  subject;  whether  what  he  has  read 
or  heard  has  fixed  upon  his  mind  a  conviction  of  the  guilt  or  innocence 
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of  the  accused.  The  shades  of  distinction  between  opinion  and  im- 
pression may  not  always  be  easily  discriminated,  even  by  the  juror 
himself;  but  the  statute  has  drawn  the  distinction,  and  in  a  great 
majority  of  instances,  the  juror  may  be  made  to  comprehend  it. 

The  question  of  aciiial  bias  is  necessarily  more  diflBcult  of  solution 
upon  any  general  principles.  It  is  impossible  to  prescribe  the  particu- 
lar instances  which  constitute  grounds  of  challenge  for  this  cause.  Tlio 
statute  thus  defines  it :  ^*  The  existence  of  a  state  of  mind  on  the  part 
of  the  juror,  in  reference  to  the  case,  which,  in  the  exercise  of  a  sound 
discretion  on  the  part  of  the  trier,  leads  to  the  inference  that  he  will  not 
act  with  entire  impartialit}'.^^  The  ascertainment  of  thi^  state  of  mind 
is  left  with  the  triers,  and  no  appeal  is  given  from  their  decision.  Tt 
does  not  follow  because,  as  a  conclusion  of  law,  a  juror  is  not  disquali- 
fied by  the  existence  of  certain  facl.s,  that  the  triers  may  not  r(\je(  i  h  ji. 

The  statute  makes  the  expression  of  an  unqualified  opinion,  in  law 
bias,  which  cause  excludes  of  itself  such  juror;  but  the  expression  of  a 
less  decided  opinion  does  not,  as  matter  of  law,  exclude  the  juror ;  but 
it  may  be  sufficient  of  itself,  or  in  connection  with  other  proof,  to  ex- 
clude him,  if,  in  the  judgment  of  the  triers,  from  what  they  can  dis- 
cover of  the  character  of  the  juror,  this  expression  or  these  other  cir- 
cumstances would  render  him  not  entirely  impartial.  Less  than  this 
sort  of  expressed  or  formed  opinion  —  for  example,  a  mere  h}T)otheti- 
cal  opinion  is  not  a  rule  of  exclusion,  but  may  he  a  cause  —  the  law, 
knowing  the  diversities  of  human  character,  refusing  to  assign  to  such 
an  influence  any  determinate  effect  upon  the  conduct  of  all  men,  and 
yet  refusing  to  hold  that  such  an  influence  is  necessarily  without  ef- 
fect upon  any  man.  It  leaves  the  effect  of  these  and  the  like  matters  to 
be  determined  by  those  who  are  made  the  judges  of  the  character  of  the 
particular  juror  examined.  A  self-conceited,  weak  man,  with  violent 
prejudices,  expressing  himself,  however  loosely,  about  a  case,  would 
not  be  a  safe  juror;  while  a  man  of  sense  and  truthfulness  might  be 
safely  trusted,  though  he  had  more  strongly  committed  himself  before 
being  put  in  possession  of  the  entire  issue  to  be  tried.  In  other  words, 
it  is  as  if  the  Legislature  said:  "Some  men,  having  formed  or  ex- 
press(»d  an  opinion  loosely,  or  heard  rumors,  are  so  prejudiced  that 
they  cannot  act  impartially;  others  can.  We  make  no  general  rule  on 
the  subject,  hut  appoint  men  who  understand  human  nature  and  the 
law.  whose  business  it  is  thoroughly  to  examine  the  jurors  expressing 
such  opinions  or  hcarin.u'  such  rc])orls.  and  who  shall  dccid**  wln-ilicr 
imiiiuUir  men  iwainlntd  will  act  with  entire  impartiality." 
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In  the  case  of  The  People  v.  Bodine,  (1  Denio,  307)  the  Supreme 
Court  of  New  York  say :  "  Challenges  to  the  favor,"  as  was  observed 
by  tlie  late  Judge  Gaston,  of  Xorth  Carolina,  "  are  where  the  matters 
shown  do  not,  per  se,  demonstrate  unindifference,  and  therefore  war- 
rant it  as  a  judgment  of  the  law,  but  only  excite  a  suspicion  thereof, 
and  leaves  it  as  a  matter  of  fad  to  be  found  or  not  found,  by  the  triers, 
upon  the  evidence.  And,"  he  adds,  "  it  seemeth  to  us  that  an  opinion, 
fully  made  up  and  expressed,  against  either  of  the  parties,  on  the 
subject  matter  of  the  cause  to  be  tried,  whether  in  civil  or  criminal 
eases,  is  a  good  cause  of  principal  challenge;  but  that  an  opinion 
formed,'  or  an  opinion  merely  hypothetical  —  that  is  to  say,  founded 
on  the  supposition  that  facts  are  as  they  have  been  represented  or  as- 
sumed to  be  —  do  not  constitute  a  cause  of  principal  challenge,  al- 
though they  may  be  urged  by  way  of  challenge  to  the  favor,  which  is 
to  be  allowed  or  disallowed,  as  the  triers  may  find  the  fact  of  favor  or 
indifferency.''    {The  Stale  v.  Benton,  2  Dev.  &  B,  212,  213.) 

The  instances  which  have  been  stated,  and  the  authorities  referred 
to,  are  deemed  sufficient  to  exemplify  the  saying  of  Lord  Coke,  that 
"the  causes  of  favor  are  infinite,^'  (Inst.  157,  /;)  "and  to  mark  and 
illustrate  the  principles  applicable  to  this  branch  of  the  case.  It  must 
of  course  be  understood,  that  no  opinion  is  intended  to  be  expressed, 
or  even  intimated,  as  to  the  sufficiency  of  any  of  the  various  grounds 
of  challenge  to  the  favor,  which  have  been  mentioned.  That  is  for  the 
triers  alone  to  pass  upon.  These  instances  show  what  slight  and  in- 
decisive evidence  of  bias  is  admissible;  but  after  all,  the  influence  and 
efl^ect  of  what  is  proved,  and  how  far  it  may  have  affected  the  mind 
of  the  juror,  the  good  sense  of  the  triers  must  determine:"  and  in 
The  People  v.  Honeyman  (3  Denio,  124)  the  Court  say:  "  If  we  have 
not  been  sufficientiy  explicit  already,  recent  events  render  it  proper 
to  add,  that  although  evidence  which  tends  to  show  a  bias  on  the  mind 
of  the  juror  must  be  received,  it  by  no  means  follows  that  the  juror 
should  be  set  aside  by  the  triers  for  slight  causes.  If,  for  example, 
the  juror  has  heard,  or  has  read  in  a  newspaper,  that  the  prisoner  is 
guilty  of  the  crime  laid  to  his  charge,  and  has  given  credit  to  the 
statement,  the  evidence  of  these  facts  must  be  received,  and  the  triers 
must  not  be  instructed,  as  matter  of  law,  that  they  are  not  at  liberty 
to  reject  the  juror.  Still,  it  would  not  be  a  wise  or  judicious  net  on 
their  part  to  set  aside  the  juror,  unless  they  found  that  he  had  sncli  a 
settled  opinion  concernin^^  the  prisoner'?  guilt,  that  lie  eould  not  flis- 
regard  what  he  had  read  or  heard  out  of  Court,  and  render  lii?  verdict 
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on  the  evidence  alone.  We  have  never  said  anything,  nor  is  there  any- 
thing in  the  law  of  jur}^  trials,  which  could  often  render  it  difhcult  tD 
get  a  jury  in  any  county,  and  in  any  case,  without  much  loss  of  lime. 
When  we  cliari.!j:ed  the  venue  hist  January,  in  the  ca;-e  of  Mary  Boilinc, 
to  the  county  of  Orange,  ft  was  not  because  we  thought  an  impartial 
jury  could  not  be  obtained  in  the  city  of  New  York,  but  because  it  was 
agreed  by  the  counsel  on  both  sides  that  it  could  not  be  done.  It  is 
well  known  that  jury  duty  in  the  city  of  New  York  is  somewhat  bur- 
densome; and  persons  summoned  as  jurors  for  a  trial  wliieh  is  likely 
to  occupy  a  good  deal  of  time,  will  be  very  willing  to  say,  if  it  can  be 
done  truly,  that  they  have  heard  or  read  statements,  and  formed  opin- 
ions, concerning  the  prisoner's  guilt.  But  a  little  sifting  would 
probably  show,  and  well  instructed  triers  would  undoubtedly  find,  that 
they  were  not  disqualified  to  sit  as  jurors.  Intelligent  and  right- 
mindtd  men,  when  they  enter  the  jury  box,  know  how  to  lay  aside 
what  they  have  heard  and  read  out  of  doors,  and  pronounce  their  ver- 
dict upon  the  evidence,  and  upon  that  alone/' 

It  will  be  perceived  that  the  language  of  our  statute  is  somewhat 
different  from  that  of  the  New  York  act.     The  words  give  to  the  triers 
the  right  to  reject  the  juror,  if  they  think  he  will  not  act  with  entire 
impartiality.     They  have  the  right  to  examine  him  fully  and  care- 
fully, and  they  should  exercise  this  right  with  great  freedom.    Much 
must  depend  upon  the  character  of  the  juror,  as  disclosed  by  his  bear- 
ing, and  upon  his  relations  to  the  parties,  and  many  other  things, 
which  it  is  impossible  to  specify;  but  the  desideratvm  is,  to  secure  a 
jury  who  will  act  impartially  —  with  entire  impartiality.     And  the 
delicate  and  responsible  office  of  passing  upon  this  question  is  left  to 
the  triers.     They  must  look  to  the  circumstances  of  each  juror's  case, 
for  it  is  obvious,  that  an  ignorant,  obstinate  man,  showing,  by  his  bear- 
ing and  manner,  prejudice  and  passion,  would  be  much  more  apt  to  be 
influenced  by  improper  or  extraneous  considerations  than  an  intelli- 
demeanor  evidenced  moral  elevation,  and  a  frank. 
But  the  peculiar  terms  of  this  provision  leave  no 
triers    are    trusted    with    an    enlarged    discretion 
b.     Their  finding  is  not  to  be  absolutely   deter- 
lexible  rules.     Their  office  seems  to  be  that  of  an 
;he  qualifications  and  character  of  the  particular 
a  juror,  and  to  det(Tmine  whether  he  comes  up  to 
.    The  standard  is  given,  it  is  true  —  a  man  "who 
3  impartiality  "  as  a  juror  in  the  given  case.    But  the 
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triers  determine,  in  their  diflcretion,  whether  the  person  canvassed  fills 
this  character.  No  invariable  roles  are  prescribed  as  tests  of  this  char- 
acter. The  triers  must  judge  by  what  they  can,  in  the  exercise  of  their 
ofiSee,  discover  of  the  qualities,  state  of  rnind^  motives  and  relations  of 
the  particular  juror,  and  from  this  knowledge  their  judgment  must  be 
formed;  and  from  that  judgment  there  is  no  appeal.  So  various  is 
human  character,  and  so  infinite  the  motives  which  actuate  men,  that 
it  was  thought  best  by  the  Legislature  to  leave  tlie  entire  question  to 
the  arbitranient  of  these  triers,  without  prescribing  definite  rules  for 
their  government,  leaving  the  question  of  the  competency  of  the  juror 
"to  their  discretion'*  —  not  meaning  by  this,  however,  an  arbitrary 
discretion,  but  a  fair,  legal  judgment  upon  the  facts  of  the  particular 
case  as  they  are  presented  on  the  examination.  Whether  this  be  the  best 
mode  of  settling  this  vexed  question,  it  is  not  for  us  to  decide;  it  is 
enough  to  know  that  it  is  the  mode  prescribed  by  the  law  of  the  State. 
Judgment  afi&rmed* 


THE  PEOPLE  V.  AH  PUNG  $t  al 

On  the  trial  upon  taulletment  for  murder,  the  only  witness  for  the  proseea- 
tlon  who  saw  the  transaction  Itself,  testified,  In  substance,  that  he  and  Tung 
Hoy  met  a  large  number  of  their  countrymen,  Chinese,  six  of  whom  to^k 
them  out  Into  the  chapparel,  tied  him,  and  then  one  of  the  Chinese  struck 
Tung  Hoy  on  the  head  with  a  sword,  another  pierced  him  In  the  back,  when 
he  fell,  and  witness  then  escaped,  and  has  never  since  seen  him.  The  Court 
Instructed  the  Jury  that  If  the  evidence  of  this  witness  were  true,  defendants 
were  guilty  of  murder  In  the  first  degree :  Held,  that  the  Court  erred,  that 
such  Instruction  assumes  the  homicide,  which  was  not  proven  by  the  witness. 

Appeal  from  the  Sixteenth  District. 

Indictment  for  murder. 

On  the  trial,  Lew  Fung  was  introduced  as  a  witness  for  the  prose- 
cution, and  testified  substantially  as  stated  in  syllabus.  The  place  of . 
the  attack,  as  related  by  him,  was  three  or  four  miles  from  Campo 
Seco.  After  escaping,  the  witness  ran  about  one-half  of  a  mile,  when 
he  met  two  Americans,  to  whom  he  told  what  happened,  and  one  of 
them  went  on  with  witness  to  Jackson.  Witness  never  saw  Tung  Hoy 
afterwards,  and  there  was  no  proof  clearly  identifying  the  body  of  a 
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Chinaman — supposed  to  be  that  of  Tung  Hoy,  and  for  killing  whom 
defendants  were  indicted — ^with  Tung  Hoy.  This  witness  did  not  even 
see  this  body.  There  was  other  proof  tending  to  show  the  identity  of 
this  body  with  Tung  Hoy,  such  as  wounds  in  the  head  and  back,  etc. 
The  Court  below  instructed  the  jury,  among  other  things,  that,  "the 
evidence  of  Lew  Fung,  the  witness,  is  positive  in  degree,  and  if  true, 
the  prisoners  *  *  ♦  ♦  are  guilty  of  murder  in  the  first  decree; 
on  the  other  hand,  if  it  be  not  true,  they  are  not  guilt}'  in  any  degree.'* 
Verdict  of  guilty,  judgment  accordingly,  and  defendants  appeal. 

Harmon  &  Curtis,  for  Appellants. 

Thomas  H,  Williams,  Attorney-Oeneral,  for  Bespondent. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  con- 
curring. 

On  the  trial  of  this  case,  the  Court  instructed  the  jury  that  if  the 
evidence  of  one  of  the  witnesses  was  true,  the  defendants  were  guilty 
of  murder  in  the  first  degree.  This  witness  did  not  see  the  deceased 
after  the  commission  of  the  offense,  and  his  testimony  did  not  establish 
the  homicide.  It  is  contended  that  there  was  no  controversy  upon  that 
point,  and  that  the  Court  was  correct  in  assuming  the  existence  of  the 
fact.  We  do  not  know,  nor  can  we  ascertain,  what  particular  matters 
were  controverted  before  the  jury,  but  we  think  the  Court  had  no  right 
to  assume  the  existence  of  any  fact  not  expressly  admitted. 

It  follows  that  tlio  judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


ADLER  V.  FRIKDMAX  et  al 

Whrbw  a  note  on  lt»  face  draws  two  and  n  half  per  cent,  per  monMi  Interest, 
parol  ovlfleiifp  Is  Inndmlsslhio  to  provo  that  from  a  certain  time  the  Interest 
had  l)o<»n  reduced  l)y  :i  verbal  affreemenf  liotween  the  parties,  to  one  and  a 
half  p»M'  cent,  per  month.  Interost  beyond  the  statutory  rate  cannot  be 
established  by  parol. 

Parol  evi(l«  nte  is  admissible  to  establish  a  new  and  distinct  agreement,  upon 
a  new  consideration,  which  is  to  be  a  substitute  for  the  old  written  agree- 
ment :  but  it  must  appear  that  the  old  a.ereement  is  abandoned,  and  it  Is  not 
competent  to  show,  by  parol,  the  incorporation  of  new  terms  and  conditions, 
and  the  new  agreement  must  be  valid  in  itself,  and  such  as  may  be  the  baslf 
of  an  action. 

APBaAiJrom  the  Fourth  District. 
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'!  he  facts  sufiBciently  appear  in  the  opinion. 
lUaintiff  had  judgment  for  the  amount  of  the  note,  with  the  in- 
terest therein  expressed.     One  of  the  defendants  appeals. 

Shattuch,  Spencer  &  Beichert,  for  Appellant 

I.  A  verbal  agreement,  upon  a  sufficient  consideration,  made  sub- 
sequent to  the  execution  of  a  promissory  note,  and  after  its  maturity, 
may  be  shown  to  vary  its  terms,  whether  as  to  interest  or  in  any  other 
particular.  (1  Greenl.  Ev.  sees.  303,  304;  2  Cow.  &  HilFs  Notes  to 
rhil.  Ev.  592-3,  605-11;  Wwrd  v.  Winship,  12  Mass.  481;  Eves  v. 
IJenderson,  17  Wend.  190;  Erwin  v.  Sanders,  1  Cow.  249;  McClel- 
land v.  QnarleSj  3  Blackf.  459;  Barker  v.  Troy  and  Bullard  B.  U. 
Co.  1  Williams,  TGG;  Steams  v.  IlaU,  9  Cush.  31;  StryJcer  v.  Vander- 
hilt,  1  Dutch.  [N.  J.]  482;  Low  v.  Foj'hes,  18  111.  568;  Townsend  v. 
Euifnrc  Dis,  Co,  6  Duer.  208;  Beach  v.  Covillaud,  4  Cal.  315;  Green 
V.  ^Vells,  2.  Id.  584;  McDonald  v.  Mountain  Lake  Water  Co.  4  Id.  327 ; 
Orafton  Bank  v.  Joshua  Woodward,  5  N.  H.  99 ;  Bailey  v.  Johnson,  9 
Conn.  115;  Keating  v.  Price,  1  Johns.  Cas.  22;  Delacroix  v.  Bulkley. 
13  Wend.  71;  Buel  v.  Miller,  4  N.  H.  196;  Phillips'  Ev.  444;  Vickey 
V.  Moor,  2  Watts.  451.) 

II.  The  injury  to  appellant  in  paying  a  higher  rate  of  interest  than 
he  could  elsewhere  procure  the  money  at,  and  the  benefit  to  respond- 
ent in  receiving  such  higher  rate,  or  in  making  an  investment,  was  a 
sufficient  consideration  for  the  verbal  agreement  to  re3uce  the  rate. 
(Sa,mson  v.  Swift,  11  Vt.  315;  Chitty.  on  Cent.  29,  30,  31;  Miller  v. 
Drake,  1  Caine,  45 ;  Seaman  v.  Seaman,  12  Wend.  381 ;  Foster  v.  Ful- 
ler. 6  Mass.  58;  Townley  v.  Lunevall,  2  Peters,  182 :  Powell  v.  Brown, 
3  Johns.  100;  Bandle  t.  Harris,  6  Yerg.  608;  Train  v.  Oold,  5  Pick. 
380.) 

Sidney  V.  Smith,  for  Respondent 

I.  The  Act  of  March  13th,  1850,  requires  that  all  agreements  for 
a  higher  rate  of  interest  than  ten  per  cent,  per  annum  shall  be  in  writ- 
ing.    (Laws  of  1860,  92.) 

II.  Whenever  a  law  requires  that  in  order  to  render  an  agreement 
valid  it  shall  be  in  writing,  no  alteration  can  be  made  in  such  agree- 
ment unless  it  be  also  in  writing.  (Hashuck  v.  Tappan,  15  Johns. 
200;  Goss  v.  Lord  Nugent,  6  Bam.  &  Adol.  58;  1  Sug.  Vendors,  171 ; 
1  Oroonl.  Ev.  sec.  302.) 
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CoPB,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J.  and 
Baldwin,  J.  concurring. 

This  is  an  action  to  recover  the  amount  of  a  promissory  note  for 
four  thousand  dollars,  with  interest  at  the  rate  of  two  and  a  half  per 
cent,  per  month,  and  to  foreclose  a  mortgage  executed  to  secure  its 
payment.  On  the  trial  of  the  cage,  the  defendants  offered  to  prove 
that  from  a  certain  time  the  interest  had  been  reduced,  by  a  parol 
agreement,  to  one  and  a  half  per  cent,  per  month.  The  rejection  of 
this  proof  is  assigned  as  error. 

The  general  rule  is,  that  extrinsic  verbal  evidence  is  not  admissible 
to  contradict  or  vary  the  terms  of  a  written  agreement.  This  rule  is 
not  infringed  by  the  admission  of  such  evidence  to  prove  that  the  writ- 
ten agreement  has  been  discharged,  or  to  establish  a  new  and  distinct 
agreement,  upon  a  new  consideration,  which  takes  the  place  of,  and  is 
a  substitute  for  the  old.  In  the  latter  case,  however,  it  must  appear 
that  the  old  agreement  is  rescinded  and  abandoned,  and  it  is  not  com- 
petent to  show  by  parol  the  incorporation  of  new  terms  and  con- 
ditions. It  is  obvious,  too,  that  the  new  agreement  must  be  valid  in 
itself,  and  such  as  may  be  made  the  basis  of  an  action. 

Under  our  statute,  parol  evidence  is  not  admissible,  in  any  case,  for 
the  purpose  of  establishing  a  claim  to  interest  beyond  the  statutory 
rate.  Such  a  claim  must  be  evidenced  by  writing,  or  it  is  invalid,  and 
cannot  be  enforced.  The  effect  of  the  proof  in  this  case  would  have 
been  to  establish  a  contract  upon  which  the  plaintiff  could  not  recover. 
Xo  action  could  be  maintained  upon  it,  and  no  effect  can  be  given  to 
it  as  a  modification  of  the  terms  of  the  original  agreement. 

The  other  points  in  the  case  are  without  merit,  and  the  judgment 
must  therefore  be  affirmei 

Ordered  accordingly. 


BRENNAN  et  at.  v,  SWASEY,  Administoatob,  ei  al 

Teb  notice  of  mechanic's  lien,  filed  in  the  Recorder's  office,  need  not  wt  out 
the  items  of  the  account;  a  general  statement  of  the  demand,  showing  its 
nature  and  character,  and  the  amount  due  or  owing  thereon,  is  sufficient 

A  party  having  secured  a  mechanic's  lien  under  the  statute,  does  not  forfeit 
or  waive  It,  by  causing  an  attachment  to  be  issued  and  levied  upon  property 
of  the  debtor  to  secure  the  same  demand.  The  two  remedies  are  cumulative, 
and  both  may  be  pursued  at  the  same  time. 
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If  the  party  attempts  to  pursue  them  in  separate  actions,  he  ml^ht  he  put 
to  his  election  ;  but  it  Is  no  defense  to  an  action  to  enforce  the  mechanic's 
lien,  that  in  a  previous  suit  for  the  same  debt  an  attachment  was  issued  and 
levied  upon  the  property  of  the  debtor,  particularly  when  rach  ault  had  been 
dismissed,  and  nothing  was  realized  by  the  attachment. 

Appeal  from  the  Ninth  District. 

Suit  originally  against  one  Yoiin^,  to  onforce  a  mechanic's  lien. 
l^lnlntilTs  ijerfornied  work  and  fnrnislud  materials  for  Young,  and  in 
ilui'  time,  to  wit:  August  9th,  185^^,  filed  their  notice  of  lion.  The  ac- 
count is  in  general  terms,  stating  tlie  amount,  and  that  it  was  for  woric 
i!!id  materials,  hut  without  giving  the  items.  Young  having  given 
]»laintiff8  his  note  for  the  larger  portion  of  tliis  claim,  thoy  brought 
lilt  on  it  against  him  by  attachment,  August  9th,  1858,  and  levied  it 
on  the  property  against  which  their  lien  existed,  and  other  property 
of  the  debtor.  No  answer  was  filed,  no  default  or  judgment  taken,  no 
money  paid,  and  the  suit  dismissed  January  25th,  1859. 

September  26th,  1858,  Ijoag,  intervenor  herein,  began  suit  against 
Young,  to  foreclose  liens  acquired  August  9th,  1S58,  by  him,  on  the 
same  promises.  After  regular  publication  of  notice  of  this  suit,  ac- 
cording to  the  statute,  plaintiffs  here  and  one  Kempt,  who  also  filed  a 
lien  and  attached  August  9th,  1858,  appeared  on  the  day  required  in 
such  notice;  but  the  attachment  suits  being  still  in  force,  they  dis- 
missed the  petitions  filed  by  them  under  Ijoag's  notice,  witliout  pre- 
judice, and  Loag,  January  27th,  1859,  had  decree  for  his  debt,  the 
l^roperty  was  sold  thereunder  and  bought  in  by  him.  lie  now  resists 
the  enforcement  of  the  liens  of  plaint  ill's  and  Kempt.  Kempt  took 
jufigment  in  his  attachment  suit.  Kempt  intervenes  in  this  suit,  and 
;isk.s  leave  to  prove  his  account  and  lien.  Loag  intervenes,  and  avers 
that  he  is  in  possession  of  the  property  undei*  his  judgment  and  the 
sale  thereunder;  that  plaintilTs  filed  their  attachment  suit  before  they 
fded  their  lien,  though  on  the  same  day;  and  that  they  have  no  valid 
claim  on  the  premises. 

-The  Court  below  gave  plaintiffs  judgment  for  the  amount  of  their 
lien  against  the  administrator  of  Young,  who  died  pending  the  suit, 
Imr  r.'fused  to  enforce  the  lien  against  the  property.  PlaintilTs  appt^al. 

E,  T,  Spraffue,  for  Appellants. 

1.  The  only  eflFect  of  the  failure  of  plaintifTs  to  prove  up  their  lien 

Digitized  by  VjOOQIC 


142  SUPREME  COURT  — JULY  TERM,  18G0. 

Brennan  v.  Swasey. 

under  the  notice  given  by  Loag  is,  that  he  acquired  the  right  to  be 
firgt  satisfied,  to  the  extent  of  his  lien,  out  of  the  proceeds  of  tlie  ?al(» 
of  the  property. 

2,  Plaintiffs  did  not,  by  their  attachment  suit,  elect  that  remedy  and 
forfeit  their  lien.  (Black  v.  Lackey,  2  B.  Monroe,  257;  Peak  et  aL  v. 
Bull  et  al.,  8  Id.  429 ;  Coleman  v.  Cross,  4  Id.  269 ;  Gibson  v.  Findley, 
4  Md.  Ch.  Dec.  75;  Bradford  v.  Willmms,  2  Id.  1;  Jackson  v.  Bnrlrif, 
8  Johns.  dei;Almy  v.  Harris,  6  Id.  176;  Wells,  Fargo  &  Co.  v.  Uoh- 
inson,  13  Cal.) 

Isaac  Baggs,  for  Loag,  Eeepondent. 

1.  The  plaintiffs  elected  to  pursue  the  remedy  by  attachment,  in- 
stead of  enforcing  their  lien,  and  hence  abandoned  the  latter.  Tli\v 
could  not  attach,  if  they  were  secured  by  a  lien,  and  making  the  oath 
on  the  attachment,  shows  they  waived  the  lien.  (Wells,  Fargo  &  Co,  v. 
Bohinson,  13  Cal.  and  cases  cited.) 

2.  The  items  in  an  account  for  a  lien  need  not  be  given.  {Seston 
V.  Martin,  11  Cal.  41.) 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  con- 
curring. 

The  decree  in  this  case  cannot  be  maintained.  The  lien  claimed  by 
the  plaintiffs  was  properly  secured  under  the  statute.  It  was  unneces- 
sary to  set  out  the  items  of  the  account.  Nothing  more  was  required 
than  a  statement  of  the  demand,  showing  its  nature  and  character,  and 
the  amount  due  or  owing  thereon. 

The  plaintiffs  did  not  waive  their  lien  by  bringing  an  action,  and 
causing  an  attachment'  to  be  issued  and  levied  upon  property  of  the 
debtor  to  secure  the  same  demand.  The  two  remedies  are  cumulative, 
and  both  may  be  pursued  at  the  same  time.  In  case  of  an  attempt  to 
pursue  them  in  separate  actions,  the  party  might  be  put  to  his  election, 
but  it  is  no  defense  to  an  action  to  enforce  the  lien  that  in  a  previous 
siiit  for  the  same  debt  an  attachment  was  issued  and  levied  upon  the 
]irop(Tty  of  the  debtor,  and  particularly  where,  as  in  this  case,  su-h 
^\\\\  has  heo:i  dismissed,  and  notliing  realized  by  the  attachment. 

Jv.dirniont  of  the  Court  below  reversed,  and  the  cause  remanded  for 
a  new  triaL 
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GROSS  V.  PARROTT. 

FiBBUAikT  26th,  1865,  Page,  Bacon  k  Co.  were  indebted  to  plaintiff,  and  the  debt 
was  dae.  That  firm  being  then  unable  to  pay,  an  agreement  was  made  be- 
tween them  and  plaintiff,  dated  on  that  day,  by  which  an  extension  was  to  be 
given  the  firm  of  two,  four,  six  and  eight  months  from  date  —  the  debt  to  be 
paid  in  equal  installments.  In  consideration  of  this  extension,  defendant  and 
others  signed  and  delivered  to  plaintiff,  an  instrument  dated  February  26th. 
1855,  guaranteeing  the  payment  by  P.,  B.  k  Co.  of  such  Indebtedness  In  the  in- 
stallments, and  at  the  different  times,  in  said  agreement  and  certificate  set  forth, 
conditioned  to  be  void  when  said  certificates  were  fully  paid.  In  fact,  said 
agreement  did  not  mention  certificates.  March  13th,  1856,  P..  B.  &  Co.  issued 
to  plaintiff  certificates  for  his  indebtedness  in  Installments,  at  two,  four,  six 
and  eight  months  from  that  date:  Held,  that  defendant  is  not  liable  on  his 
guaranty,  which  was  to  pay  at  the  times  mentioned  in  the  agreement;  that 
plaintiff,  having  taken  certificates,  dated  March  13th,  1856.  thereby  extended 
the  time  of  payment,  and  released  defendant,  who  was  a  mere  surety. 

Plaintiff  is  not  entitled  to  relief  on  the  ground  of  mistake,  which  was  of  law,  and 
not  of  fact. 

Appeal  from  the  Twelfth  District. 

The  case  stands  on  demurrer  to  the  complaint,  which  avers,  in  sub- 
stance, that  on  the  twenty-fifth  day  of  February,  1855,  the  plaintiff 
had  $4,136.10  deposited  in  the  banking  house  of  Page.  Bacon  &  Co. 
Page,  Bacon  &  Co.,  being  unable  to  presently  meet  their  liabilities,  and 
desiring  an  extension,  and  in  consideration  of  the  consent  of  the  plain- 
tiff and  the  other  depositor  and  creditors  mentioned  in  the  writing' 
obligatory  thereinafter  set  forth  to  give  said  extonsiou,  and  for  tli- 
other  considerations  expressed  in  said  writinir  oblifratory,  the  defend- 
ant executed  and  delivered  to  plaintiff  and  the  otlier  depositor?  and 
creditors,  his  certain  writing  obligatory,  a  copy  of  which  is  there  ;^ivon, 
in  substance,  as  follows:  It  bears  date  twontv-sixth  of  Fibruary, 
lfi55.  It  recites  that,  by  a  certain  agreement  "  this  day  entonnl  into  ^' 
])etween  Page,  Bacon  &  Co.,  of  the  first  part,  and  certain  of  their  cred- 
itors and  depositors  of  the  other  part,  whose  nanu  s  are  siiihscribed.  th'^ 
said  creditors  agreed  with  the  debtor,  Page,  Bacon  &  Co..  to  accept  in 
full  settlement  and  discharge  of  their  claims,  certain  certificates, 
whereby  Page,  Bacon  &  Co.  promise  to  pay  the  said  claims  in  install- 
ments and  at  the  different  times  in  the  said  agreement  and  ceriificatos 
set  forth;  that  certain  parties,  whose  names  are  siil)>(rilj-l,  an*  de- 
sirous of  securing  to  the  parties  of  the  second  part,  the  faithful  per- 
formance by  Page,  Bacon  &  Co.  of  the  conditions  incumbent  uj^on 
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them  as  set  forth  in  said  agreement.  It  then  proceeds:  "  Now  know 
all  men  by  these  presents,  that  we,  Benjamin  R.  Buckelew,  John  Par- 
rott (and  many  others)  for  and  in  consideration  of  one  dollar,  are 
severally  and  jointly  held  and  firmly  bound  unto  the  depositors  and 
creditors  whose  names  are  subscribed  to  said  agreement,  in  the  sev- 
eral sums  set  opposite  our  respective  names,  to  be  paid  to  said  de- 
positors and  creditors."  Then  follows  the  in  testimomum  clause, 
without  any  condition  on  which  the  instrument  was  to  be  void.  This 
condition  is  added  at  the  bottom  and  is  in  these  words :  ^*  The  said 
certificates  being  fully  paid,  this  bond  to  become  void,  otherwise  to  re- 
main in  full  force  and  virtue."  The  instrument  is  dated  February 
26th,  1855,  and  signed  by  the  defendant  and  many  others.  The  sum 
put  opposite  his  name  is  $50,000.  Then  follows  the  agreement  re- 
ferred to,  bet^\'een  Page,  Bacon  &  Co.  and  their  creditors,  made  a  part 
of  the  complaint. 

This  instrument  is  signed  by  a  large  number  of  persons,  including 
tlie  plaintiff,  and  is  as  follows: 

*'The  undersigned,  depositors  of  the  firm  of  Page,  Bacon  &  Co., 
having  confidence  in  their  perfect  ability  to  meet  all  their  obligations 
so  soon  as  their  assets  can  be  made  available  —  under  the  firm  con- 
viction that  they  can  safely  resume  business  at  once,  if  a  reasonable 
extension  is  granted :  Now  therefore,  we,  the  undersigned,  for  value 
received,  do  hereby  agree  with  said  firm  that  we  will  not,  by  suit  or 
otherwise,  demand  payment  of  the  sums  respectively  due  us,  except  in 
the  following  installments,  to  wit:  in  four  equal  payments  of  two, 
four,  six  and  eight  months  from  this  date,  with  interest,  at  the  rate 
of  one  per  cent,  per  month;  provided,  however,  that  this  agreement 
shall  not  be  obligatory  until  signed  by  creditors  representing  at  least 
$100,000  of  the  entire  indebtedness  of  said  firm,  and  until  the  same  is 
accepted  and  ratified  by  the  said  firm. 

"  San  Francisco,  February  26th,  1855.** 

The  complaint  then  avers,  that  on  the  thirteenth  of  March,  1855, 
Page,  Bacon  &  Co.  executed  and  delivered  to  the  plaintiff  four  cer- 
tificates of  deposit,  all  dated  thirteenth  March,  for  the  ^m  due  him  — 
one  for  $1,136.10,  payable  two  months  from  its  date;  one  for  $1000, 
payable  four  months  from  date;  one  for  $1000,  payable  six  months 
from  date:  nnd  one  for  $1000,  payal:Io  eight  months  from  date.  In 
each  of  thor^o  rortinonhs.  the  iiNlrnment  on  which  this  action  is 
founded  i>  rcforrod  to  as  a  socuritv. 
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It  then  avers  that  these  certificates  were  accepted  in  full  settlement 
and  discharge  of  the  d,ebt  of  the  plaintiff;  that  a  demand  was  made  on 
the  drawers  in  April,  1859,  and  that  the  certificates  remain  unpaid. 

The  Court  below  sustained  the  demurrer,  and  the  plaintiff  not 
amending  his  complaint,  final  judgment  was  entered  for  defendant 
Plaintiff  appeals. 

James  B.  Townaend,  for  Appellant 

P.  Ldk$,  for  Respondent 

CoPBy  J.  deliyered  the  opinion  of  the  Court  —  Field,  C.  J.  con* 
earring. 

The  complaint  in  this  case  shows  that  the  plaintiff  has  no  cause  of 
action.  The  undertaking  of  the  defendant  was,  that  Page,  Bacon  & 
Co.  should  pay  at  the  particular  times  mentioned  in  the  agreement 
signed  by  the  creditors  of  that  firm.  The  effect  of  the  subsequent 
transactions  between  the  plaintiff  and  Page,  Bacon  &  Co.  was  to  ex- 
tend the  time  of  payment,  and,  of  course,  to  release  the  defendant,  who 
was  a  mere  surety.  He  was  not  a  party  to  these  transactions,  and  the 
plaintiff  is  not  entitled  to  relief  on  the  ground  of  inadvertence  and 
mistake.  There  was  no  want  of  knowledge  on  his  part  in  relation  to 
the  facts,  and  the  mistake,  if  any,  was  simply  a  mistake  as  to  the  law. 

Judgment  afSrmed. 


NEALL  V.  HILL  et  al. 

Ik  fult  hf  a  stockholder  against  a  eorporatlon  and  Ita  offleen,  prajlng  fo? 
their  removal,  and  for  an  account  and  settlement  of  the  affairs  of  the  cor- 
poration»  the  decree,  after  a  full  hearing  on  the  merits,  was  in  accordance 
with  the  prayer,  and  also  appointed  a  Receiver  to  take  charge  of  the  property 
of  the  corporation,  until  the  further  order  of  the  Court;  collect  money  due 
or  to  hecome  due  it ;  sell  certain  stock,  and  pay  the  proceeds  In  accordance 
with  the  decree,  etc.:  Held,  that  this  provision  in  the  decree  does  not 
destroy  its  effect  as  a  final  decree,  and  that  an  appeal  lies  therefrom. 

The  power  of  removing  the  private  or  ministerial  officers  of  a  private  corpora- 
tlon,  belongs  to  the  corporation  alone.     Courts  cannot  remove  such  officers. 

The  aid  of  Courts  can  be  invoked  only  as  against  such  officers  as  are  Intrusted 
by  law  with  the  management  of  the  affairs  of  a  corporation,  and  at  against 
these,  the  remedy  Is  at  law,  and  not  In  equity. 

Vol.  XVI.— 10 
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la  suit  by  a  stockholder  In  a  private  corporation,  against  the  corporation  and 
four  of  the  trustees,  who  owned  stock  sufficient  to  enable  them  to  control  thd 
the  business  of  the  company,  for  an  account  and  settlement  of  its  affairs, 
alleging  fraud  and  mismanagement  on  the  part  of  the  trustees,  the  Court 
below,  by  its  decree,  deprived  one  of  said  trustees  of  his  salary  as  superin- 
tendent of  the  business  of  the  corporation :  Held,  that  this  was  error ;  that 
although  such  superintendent  was  also  trustee  and  treasurer  of  the  corpora- 
s  tlon,  contrary  to  a  positive  provision  of  the  by-laws;  and  although,  in  the 

management  of  the  busiaess  of  these  offices,  no  attention  had  been  paid  to 
the  by-laws  and  regulations  of  the  corporation,  yet  as  no  fraud  was  shown, 
and  as  the  superintendent  had  faithfully  performed  his  duties  as  such,  he 
was  entitled  to  his  salary. 

If,  in  such  case,  any  loss  was  sustained  by  the  corporation,  from  disregard 
of  Its  by-laws  and  regulations,  the  amount  of  such  loss  would  seem  to  be  the 
measure  of  relief. 

▲  Court  of  Equity  has  no  Jurisdiction  over  corporations,  for  the  purpose  of 
restraining  their  operations  or  winding  up  their  concerns.  Such  Court  may 
compel  the  officers  of  the  corporation  to  account  for  any  breach  of  trust, 
but  the  Jurisdiction  for  this  purpose  is  over  the  officers  personally,  and  not 
over  the  corporation. 

Heokce,  in  thlt  ease,  it  was  error  in  the  Court  below  to  appoint  a  Receiver 
and  decree  a  sale  of  the  property  and  a  settlement  of  the  affairs  of  the 
corporation. 

Such  decree  necessarily  results  in  the  dissolution  of  the  corporation,  and 
wx>uld  be  doing  indirectly  what  the  Court  has  no  power  to  do  directly. 

To  charge  the  olAcers  of  a  corporation  with  a  loss  sustained  by  a  stockholder, 
In  a  diminution  of  the  value  of  the  stock,  alleged  to  have  been  caused  by 
their  mismanagement,  it  should  appear  very  clearly  that  the  loss  was 
occasioned  by  their  gross  negligence  or  willful  misconduct 

?niere  four  of  the  trustees  of  a  private  corporation,  owning  sufficient  stock 
to  control  its  business,  conduct  the  business  In  a  grossly  negligent  manner, 
systematically  disregarding  the  by-laws,  keeping  no  account  of  receipts  and 
expenditures,  failing  to  pay  their  own  assessments,  without  any  excuse: 
Eeld,  that  a  stockholder  may  sue  In  equity  for  an  account,  making  the 
corporation  and  said  trustees  alone  parties  —  no  objection  being  taken  that 
all  the  stockholders  were  not  parties  —  and  the  trustees  will  be  compelled 
to  make  good  any  loss  occasioned  by  their  negligence  or  improper  conduct 

Appeal  from  the  Eleventh  District 

Plaintiff,  a  stockholder  in  the  Gold  Hill  and  Bear  River  Water  Com- 
pany, a  corporation  under  the  laws  of  this  State,  filed  his  hill  against 
the  corporation,  and  Hill,  Smith,  Devane,  and  Lassiter,  also  stock- 
holders, averring  that  defendant  Hill  is  president,  treaanrer  and  super- 
intendent of  the  company;  that  defendant  Smith  is  secretary,  and  that 
these  fonr,  with  another,  owned  a  majority  of  the  stock  of  the  com- 
pany, and  procured  themselves  to  he  elected  trustees  of  the  oorpo- 
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ration;  that  this  was  in  violation  of  the  by-laws,  which  prohibited  tlie 
treasurer  and  secretary  from  being  trustees;  that  these  defendants,  as 
trustees,  have  been  guilty  of  fraud,  mismanagement,  and  collusion, 
with  the  intent  to  depreciate  the  value  of  the  stock,  and  get  it  all  into 
their  hands.  Bill  prayed  that  Hill  be  removed  from  oflSce,  and  for  an 
account,  sale  of  stock,  and  a  winding  up  of  the  affairs  of  the  corpora- 
tion. The  answer  admits  the  allegations,  excepting  the  charges  of 
fraud,  etc. 

On  the  coming  in  of  the  report  of  the  Referee,  to  whom  the  case 
was  sent  to  take  the  account,  the  Court  below  made  a  decree  removing 
Hill  and  Smith  from  their  ojKces,  ordering  a  sale  of  the  property  of 
the  corporation,  enjoining  it  from  transacting  any  business,  and  ap- 
pointing a  Receiver  to  take  entire  possession  of  the  property  and  busi- 
ness. It  was  further  decreed  as  to  Hill,  that  he  pay  several  thousand 
dollars  to  the  corporation,  for  money  received  over  and  above  that 
paid  out;  that  his  shares  of  stock  be  sold  for  the  payment  thereof,  as 
also  for  the  payment  of  $1,900  to  plaintiff,  for  loss  sustained  by  de- 
preciation of  his  stock  from  the  malfeasance  of  Hill. 

At  the  conclusion  of  the  decree,  the  Court  uses  this  language :  **  Now 
to  the  end  that  this  decree  may  be  fully  carried  out,  and  that  no  incon- 
venience may  result  from  the  removal  from  oflSce  of  the  treasurer, 

superintendent,  and  secretary, is  hereby  appointed  a  Receiver,'' 

to  take  possession  of  all  the  property,  real  and  personal,  of  the  corpo- 
ration, including  books,  papers,  etc.,  and  keep  the  same  until  further 
order;  to  sell  the  shares  of  stock  named  in  the  decree  as  belonging  to 
said  trustees,  and  apply  the  proceeds  as  therein  directed ;  and  generally 
to  collect  all  money  due  the  corporation,  or  to  become  due  from  rates 
of  water,  pay  expenses,  etc.,  and  bring  the  remainder  into  Court 

Defendants  appeal, 

Tuiile  £  Hillyer,  for  Appellants. 

E.  B.  Crocker  and  Horace  Smith,  for  Respondent. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  and 
Baldwin,  J.  concurring. 

A  motion  is  made  in  this  case  to  dismiss  the  appeal,  upon  the  ground 
that  the  judgment  appealed  from  is  not  final.  There  is  no  foundation 
for  this  motion.    The  fact  that  the  judgment  provides  for  the  taking 
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of  an  account,  does  not  destroy  its  effect  as  a  final  adjudication  of  the 
rights  of  the  parties.  It  terminated  the  entire  controversy  in  the 
Court  below  upon  the  merits.  Every  matter  in  issue  was  settled  by 
it,  and  we  are  unable  to  see  that  anything  is  wanting  to  render  it  a 
final  judgment  within  the  meaning  of  the  statute.  Our  opinion  is, 
that  the  appeal  is  properly  taken,  and  the  motion  to  dismiss  is  there- 
fore denied. 

The  action  was  brought  to  compel  an  account  and  obtain  a  settle- 
ment of  the  affairs  of  a  corporation.  The  plaintiff  is  a  stockholder,, 
and  the  corporation  and  four  of  the  trustees  are  made  defendants.  !ft 
is  alleged  that  these  trustees  are  the  owners  of  stock  sufficient  to  en- 
able them  to  control  the  business  of  the  company,  and  various  acts  of 
fraud  and  mismanagement  are  charged  in  the  complaint.  The  case 
was  referred  to  a  Referee  to  try  the  issues  and  report  the  facts,  and 
upon  the  coming  in  of  the  report,  a  judgment  was  rendered  in  accord- 
ance with  the  prayer  of  the  complaint.  We  shall  consider  such  of 
the  specific  objections  to  this  judgment  as  seem  to  require  notice. 

That  portion  of  the  judgment  which  undertakes  to  remove  certain 
ofiBcers  of  their  company,  and  to  enjoin  them  from  discharging  the 
duties  of  their  respective  offices,  cannot  be  maintained.  The  Court 
had  no  power  to  administer  relief  of  this  character,  and  the  attempt  to 
do  so  was  an  improper  exercise  of  judicial  authority.  The  officers 
sought  to  be  removed  were  the  private  agents  of  the  company,  not 
essential  to  its  corporate  existence,  and  removable  at  pleasure.  If  the 
Courts  may  direct  a  corporation  in  the  employment  of  such  agents,  or 
remove  them  when  employed,  we  do  not  see  why  they  may  not  exercise 
the  same  authority  with  reference  to  individuals.  The  assumption  of 
such  authority  could  be  justified  by  the  same  reasoning  which  would 
justify  the  action  of  the  Court  in  this  case.  The  power  of  amotion 
is  incident  to  every  corporation,  and  the  removal  of  the  mere  private 
or  ministerial  officers  of  a  corporation  is  a  right  which  belongs  to  the 
corporation  alone.  The  assistance  of  the  Courts  can  only  be  invoked 
against  such  offwers  as  are  instrusted  by  law  with  the  management  of 
the  affairs  of  the  corporation,  and  as  against  these,  the  remedy  is 
purely  legal.  It  is  well  settled  that  there  is  no  jurisdiction  in  equity 
with  regard  to  the  removal  of  corporate  officers  of  any  description. 
This  has  been  expressly  decided  in  several  cases. 

In  the  case  of  the  Attorney  General  v.  The  Earl  of  Clarendon,  (17 
Ves.  491)  the  principal  object  of  the  suit  was  the  removal  of  the  gov- 
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emors  of  Harrow  School ;  but  the  Court  refused  to  interfere,  and  Sir 
William  Grant,  Master  of  the  Eolls,  said:  "By  the  letters  patent  of 
Queen  Elizabeth,  the  governors  are  constituted  a  body  corporate.  This 
Court,  I  apprehend,  has  no  jurisdiction  with  regard  either  to  the  elec- 
tion or  the  amotion  of  corporators  of  any  description/' 

In  Bayless  v.  Ome  (1  Freeman  Ch.  E.  171)  the  same  doctrine  was 
maintained.  "  It  may  be  contended,'^  said  the  Court,  "  that  the  bill  in 
this  case  does  not  ask  a  removal  of  the  oflScers,  but  we  consider  that  an 
injunction  indefinitely  suspending  an  officer  is  in  its  character  so  near 
akin  to  an  absolute  removal  as  to  defy  any  sound  distinction  between 
the  two  modes  of  accomplishing  the  same  thing.  The  right  of  amov- 
ing the  officers  of  a  private  corporation  belongs  exclusively  to  the  cor- 
poration itself;  this  Court  has  no  jurisdiction  or  power  for  such 
purpose.  ♦♦♦♦!£  this  be  true,  it  would  seem  to  follow  that 
this  Court  cannot,  by  injunction,  suspend  a  corporator  or  officer  from 
the  exercise  of  his  corporate  or  official  privileges,  and  thus  do  indi- 
rectly that  which  may  not  be  done  directly .'* 

There  are  no  contravening  authorities  upon  this  subject,  and  in  all 
cases  where  this  power  has  been  exercised  by  a  Court  of  Chancery, 
the  jurisdiction  has  been  expressly  conferred  by  statute. 

Our  opinion  is,  that  an  error  was  also  committed  in  reference  to  the 
salary  of  one  of  the  defendants,  as  superintendent  of  the  business  of 
the  corporation.  *  It  was  shown  that  his  duties  in  that  capacity  had 
been  faithfully  performed,  and  we  see  no  reason  for  depriving  him  of 
the  salary  to  which  he  is  entitled  under  a  contract  with  the  company. 
It  is  true,  this  defendant,  in  addition  to  his  superintendency,  was  a 
trustee  of  the  corporation,  and  held  the  office  of  treasurer,  in  viola- 
tion, it  is  said,  of  a  positive  provision  upon  the  subject  in  the  by-laws 
of  the  company.  In  his  connection  with  these  offices,  various  acts  of 
f  laud  and  mismanagement  are  charged  against  him ;  but  many  of  these 
charges  are  entirely  unsupported  by  proof,  and  there  is  nothing  in  the 
evidence  from  which  we  can  reasonably  infer  that  any  of  these  acts 
were  induced  by  fraudulent  motives.  It  was  shown  that  in  the  man- 
agement of  the  business  of  these  offices,  no  attention  had  been  paid  to 
the  by-lawB  and  regulations  of  the  company;  but  it  does  not  appear 
that  any  fraud  was  either  committed  or  intended;  and  if  any  loss  was 
sustained  on  this  account^  it  would  seem  that  the  amount  of  this  loss 
should  constitute  the  measure  of  relief. 

We  are  also  of  opinion  that  the  Court  erred  in  the  appointment  of 
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a  Receiver,  and  in  decreeing  a  sale  of  the  properly  and  a  settlement  of 
the  affairs  of  the  corporation.  This  decree,  if  permitted  to  stand, 
must  necessarily  result  in  the  dissolution  of  the  corporation;  and  in 
that  event  the  Court  will  have  accomplished  in  an  indirect  mode  that 
which,  in  this  proceeding,  it  had  no  power  to  do  directly.  It  is  well 
settled  that  a  Court  of  Equity,  as  such,  has  no  jurisdiction  over  cor- 
porate bodies,  for  the  purpose  of  restraining  their  operations  or  wind- 
ing up  their  concerns.  We  do  not  find  that  any  such  power  has  ever 
been  exercised,  in  the  absence  of  a  statute  conferring  the  jurisdiction. 
There  is  no  doubt  that  in  the  present  case  the  Court  had  jurisdiction 
to  compel  the  oflScers  of  the  corporation  to  account  for  any  breach  of 
trust;  but  the  jurisdiction  for  that  purpose  was  over  the  officers  per- 
sonally, and  not  over  the  corporation. 

*1  admit,''  said  Chancellor  Kent,  in  a  leading  case  upon  this  sub- 
ject, "  that  the  persons  who,  from  time  to  time,  exercise  the  corporate 
powers,  may,  in  their  character  of  trustees,  be  accountable  to  this  Court 
for  a  fraudulent  breach  of  trust,  and  to  this  plain  and  ordinary  head  of 
equity  the  jurisdiction  of  this  Court  over  corporations  ought  to  be  con- 
fined." {Attorney  General  v.  The  Utica  Insurance  Co.,  12  Johns.  Ch. 
B.  371.) 

**  It  cannot  be  concealed,'*  said  the  Chancellor,  in  Baylese  v.  Orne, 
before  referred  to,  "  that  to  decree  the  prayer  of  tiie  complainant's  bill 
would  be  to  decree  a  dissolution  of  the  corporation.  In  tiiis  respect,  it 
differs  materially  from  bills  which  have  frequently  been  entertained  by 
Courts  of  Equity,  at  the  instance  of  stockholders,  against  the  directors 
of  a  corporate  company,  to  compel  them  to  account  for  the  improper 
use  of  funds,  or  to  restrain  them  from  violating  their  trust  That  a 
Court  of  Equity,  as  such,  has  not  jurisdiction  or  power  over  corporate 
bodies,  for  the  purpose  of  restraining  their  operations  or  winding  up 
their  concerns,  is,  I  think,  well  settled  by  various  authorities."  (See 
also,  Verplanh  v.  The  Mercantile  Insurance  Co.,  1  Edw.  Ch.  B.  84; 
Attorney  General  v.  The  Bank  of  Niagara,  1  Hopkins,  354.) 

It  remains  to  be  determined  whether,  upon  the  facts  of  this  case,  the 
plaintiff  is  entitled  to  any  relief  whatever.  In  respect  to  the  diminu- 
tion in  the  value  of  the  stock,  it  does  not  suflSciently  appear  that  such 
diminution  was  caused  by  any  mismanagement  of  the  officers  of  the 
corporation.  We  do  not  think  that,  under  the  circumstances,  any  loss 
on  this  account  is  justly  chargeable  to  these  officers.  A  liability  of 
this  character  should  only  be  enforced  in  a  very  dear  case,  and  where 
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the  loss  has  been  occasioned  by  gross  negligence  or  willful  miscon- 
duct 

We  think,  however,  that  the  plaintiff  is  entitled  to  an  account  His 
right  to  maintain  an  action  for  that  purpose  is  too  well  settled  to 
become  a  subject  of  controversy.  (See  Ang.  &  Ames  on  Corp.  sec. 
812;  Robinson  v.  Smith,  3  Paige  Ch.  E.  222.)  It  is  true,  all  the 
stockholders  are  not  made  parties;  but  no  objection  was  interposed  on 
that  ground,  and  it  must  therefore  be  regarded  as  waived.  The  par- 
ties  proceeded  against  have  entire  control  of  the  corporation,  and  if 
the  stockholders  are  not  permitted  to  sue,  there  is  no  way  of  enforcing 
the  accountability  of  these  parties.  It  appears  that  the  financial  af« 
fairs  of  the  corporation  have  been  conducted  in  a  loose  and  unbusiness- 
like manner,  and  that  these  affairs  have  become  so  confused  and  com- 
plicated it  is  extremely  difficult,  if  not  impossible,  to  ascertain  the 
condition  of  the  company.  It  seems  that  no  regular  account  of  re- 
ceipts and  expenditures  has  ever  been  kept,  and  that  in  this  respect,  as 
well  as  in  the  entire  management  of  the  revenues  of  the  corporation, 
the  by-laws  have  been  systematically  disregarded,  and  their  provisions, 
intended  for  the  safety  and  security  of  the  stockholders,  entirely 
ignored.  It  is  possible  that  these  facts  might,  in  a  proper  proceeding, 
be  sufficient  to  authorize  a  dissolution  of  the  corporation.  But  in  the 
present  case  no  such  relief  can  be  administered,  and  the  most  that  can 
be  done  is  to  compel  an  account,  and  require  the  ofiBcers  of  the  corpo- 
ration to  make  good  any  loss  occasioned  by  their  negligence  or  im- 
proper conduct.  It  appears  that  in  1855  an  assessment  was  levied 
upon  the. stock  of  the  company  for  the  payment  of  debts,  and  that  a 
portion  of  this  assessment  was  not  paid  until  after  the  commence- 
ment of  this  suit  Eeparation  should  be  made  for  the  delay  in  the 
collection  of  that  portion  of  the  assessment  The  stock  charged  with 
the  payment  of  such  portion  belonged  to  certain  of  the  defendants, 
who  were  trustees  of  the  company,  and  had  power  either  to  defeat  or 
enforce  the  collection.  The  failure  to  collect  was  necessarily  injurious 
to  the  corporation,  and  as  no  excusing  circumstances  are  shown,  we 
must  regard  such  failure  as  the  result  of  gross  negligence  or  willful 
dereliction  of  duty.  It  is  unnecessary  for  us  to  determine  whether  the 
Court  or  the  Eeferee  was  correct  as  to  the  extent  of  the  injury  sus- 
tained on  account  of  this  failure.  We  leave  that  matter  for  the  fur- 
tlier  consideration  of  the  Court. 

It  is  said  that  the  acts  and  omissions,  which  are  now  complained  of 
as  breaches  of  duty  on  the  part  of  the  officers  of  the  corporation,  have 
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been  acquiesced  in  by  the  stockholders,  and  it  is  contended  that  under 
these  circumstances  the  present  action  cannot  be  maintained.  But  so 
far  as  the  plaintiff  is  concerned,  no  such  acquiescence  appears,  and  the 
acquiescence  of  the  person  from  whom  he  purchased  is  only  material 
as  affecting  the  extent  of  the  liability  of  these  officers. 

From  what  has  been  said,  it  follows  that  the  judgment  of  the  Court 
below  must  be  reversed.  Upon  the  return  of  the  cause,  that  Court 
will  take  such  further  action  in  the  premises  as  is  consistent  with  the 
rights  of  the  parties  and  the  views  expressed  in  this  opinion. 

Judgment  reversed,  and  cause  remanded  f(»r  further  proceedings. 


REEVES  V.  HOWE  et  aJ. 

I  ▲  HOTS  In  thli  form :  "  Sixty  days  from  date,  for  valne  recelTed,  we  Jointly 
promise  to  pay  F.  Reeves,  or  bearer,  the  sum  of  four  hundred  dollars,  dtc. 
Oct.  11th,  1S6S.  (Signed)  B.  B.  Howe,  J.  EL  Mayo;"  was  Indorsed,  •*  I 
guarantee  the  collection  of  the  within  note  when  due.  (Signed)  A.  Hay- 
ward,*'  cotemporaneously  with  the  signing  of  the  note:  Held,  that  the  «n- 
gagetnent  of  Hayward  is  not  original,  but  collateral ;  that  he  is  a  gnarantof 
and  not  a  promlssor,  and  is  entitled  to  legal  notice  of  nmpayment  of  the 
note  before  he  can  be  charged  on  his  contract. 

Appbal  from  the  Sixteenth  District. 

The  complaint  was  substantially  against  all  the  defendants  as 
makers  of  the  note  —  the  specific  allegations,  as  to  Hayward,  being, 
that  for  the  consideration  expressed  in  the  note,  he  guaranteed  its 
payment^  '^and  thereby  became  liable  with  said  other  defendants  to 
pay  said  note. 

The  demurrer  was,  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Demurrer  overruled;  answer  filed;  judgment  for  plaintiff.   De- 
fendant, Hayward,  appeals. 

J.  F.  Hubhard,  for  Appellant 

Dudley  £  Adams,  for  Respondent. 

Baldwin,  J^  delivered  the  opinion  of  the  Court  —  Oopb,  J.  eon- 

curring. 
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The  question  in  this  case  is  the  legal  obligation  imported  by  an 
instrument  in  this  form :  "Sixty  days  from  date,  for  value  received  we 
jointly  promise  to  pay  F.  Reeves,  or  order,  the  sum  of  four  hundred 
dollars,  etc.  Oct.  1868.  (Signed)  E.  B.  Howe,  J.  E.  Mayo.''  Indorsed, 
"  I  guarantee  the  collection  of  the  within  note  when  due.  (Signed)  A. 
Hayward."  The  defendant,  Hayward,  was  sued,  together  with  the 
makers,  and  judgment  had  against  him  without  further  proof  than  the 
paper,  and  that  the  indorsement  was  made  cotemporaneously  with  the 
signing  of  the  note.  The  question  is,  whether  this  engagement  of 
Hayward  is  an  original  obligation  to  pay  the  money  on  the  maturity  of 
the  note.  Obviously,  this  indorsement  is  not  his  promissory  note,  for 
a  promissory  note  is  a  direct  engagement  by  the  payor  to  pay  his  own 
debt;  whereas,  this  is  an  engagement  to  pay  the  debt  of  another.  The 
engagement  is  in  aid  of,  and  collateral  to  the  original  liability  of  the 
principal,  or  party  for  whom  the  guarantee  is  given.  (Hall  v. 
Farmer,  6  Denio,  487;  Munson  V.  Durham,  3  Hill,  691;  Story  on 
Prom.  Notes,  sec.  457.) 

It  is  not  necessary  to  inquire  whether  this  guarantee  is  void,  because 
it  does  not  express  the  consideration-  (See,  however,  6  Cal.  102;  7 
Id.  32.)  It  is  enough  for  the  purposes  of  this  decision  to  hold  that  ap- 
pellant  was  guarantor  and  not  a  promissor,  and  therefore  that  he  was 
entitled  to  notice,  before  he  could  be  charged  on  his  contract  (Riggs 
V.  Waldo,  2  Cal.  486;  Pierce  v.  Kennedy,  6  Id.  128;  Oeiger  V.  Clark, 
13  Id.;  Lightstone  v.  Louis  et  ai.  4  Id.  277.)  The  demurrer  should 
have  been  sustained. 

Judgment  xeversed  and  cause  remanded. 


GILLAN  V.  HUTCHINSON  ei  aJ. 


Tbb  Act  of  April  2Sfh,  1855,  for  the  protection  of  growing  eropt  tad  Im- 
provements in  the  mining  dlstrictB  of  this  State,  so  far  as  It  purports  to  give 
a  right  of  entry  upon  the  mineral  lands  of  this  State,  In  cases  where  no  snch 
right  existed  anterior  to  Its  passage,  Is  Invalid. 

The  Legislature  has  no  power  to  take  the  property  of  one  person  and  give  It 
to  another;  nor  can  private  property  be  talcen  for  public  use,  unless  com* 
pensatlon  to  the  owner  precede  or  accompany  the  taking. 

This  Act  of  1866  seems  to  preceed  upon  the  Idea  of  an  absolute  and  uncondl* 
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tional  right  in  the  miner  to  enter  upon  the  possessions  of  another  for  mining 
purposes,  and  the  intention  of  the  act  was  to  limit  this  supposed  ri;;ht,  and 
not  to  give  a  right  of  entry  in  cases  where  no  such  right  previously  existed. 

Miners  have  no  such  absolute  and  unconditional  right  The  true  rule  Is  laid  down 
In  Smith  T.  Doe  (15  Cal.). 

The  defense  relied  on  in  the  answer  in  this  case  being  inyalld*  It  was  not 
error  to  refuse  permission  to  amend  after  Judgment  sustaining  a  demurrer 
to  the  answer.  Besides,  the  allowance  of  the  amendment  was  matter  of 
discretion,  for  the  abuse  of  which  only  could  this  Court  interfere. 

Appeal  from  the  Sixteenth  District 

The  defense  relied  on  was,  the  right  of  miners  to  enter  upon  the 
inclosure  of  plaintiffs,  under  the  Act  of  1855,  stated  in  the  opinion. 
The  answer  set  up  that  the  land  was  rich  in  minerals,  that  defendants 
had  proceeded  according  to  mining  regulations,  and  especially  accord- 
ing to  the  Act  of  1855,  to  acquire  their  rights.  Plaintiff  demurred  to 
the  answer,  as  insufficient  in  law.  Demurrer  sustained,  and  a  perpet- 
ual injunction  granted  against  defendants,  the  Court  refusing  permis- 
sion to  amend,  on  the  ground  that  the  answer  could  not  be  so  amended 
as  to  malce  it  a  defense  to  the  action.    Defendants  appeaL 

Monson  £  Sunderland,  for  Appellants. 

1.  The  entire  answer  must  be  taken  as  true — the  judgment  hav- 
ing  been  rendered  on  demurrer  to  the  answer. 

2.  The  land  is  public  mineral  land,  belonging  to  the  United  States, 
and  as  such,  under  the  decision  of  this  Court  in  the  case  of  Burdge  v. 
Smith,  defendants  had  a  right  to  enter  upon  the  same,  and  dig  for 
gold. 

3.  The  Act  of  the  Legislature  of  April  25th,  1855,  authorized 
defendants'  entry.  The  Legislature  has  the  right  to  enact,  that  where 
a  party  has  inclosed  mineral  lands  belonging  to  the  United  States,  any 
person  may  enter  upon  the  same  for  mining  purposes ;  and  that  the 
remedy  of  the  party  for  said  entry  shall  be  such  as  is  provided  by  the 
act 

4.  The  United  States  has  permitted,  and  by  its  forbearance  author- 
ized, the  State  Legislature  to  enact  laws  regulating  the  public  lands. 
If  this  proposition  is  correct,  and  the  land  inclosed  by  plaintiff  was 
public  mineral  land,  then  defendants  had  the  right  to  justify  their 
entry  by  virtue  of  the  authority  given  by  the  United  States^  In  tres- 
pass quare  clausnm,  one  can  justify  imder  another^s  title,  by  showing 
that  he  acts  by  his  authority.  {DunUp  V.  Olidden,  31  Me.  375 ;  Raw^ 
$Qn  y.  Morse,  4  Pick.  127.) 
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5.  The  plaintiflE,  as  he  alleges  in  his  complaint,  entered  into  pos- 
session of  the  land  in  question  about  September,  1858.  At  this  time 
tlie  privilege  of  digging  for  gold  upon  the  waste,  public  mineral  land 
cf  the  United  States  had  been  enjoyed  by  all  for  several  years.  The 
United  States  —  the  owner  of  the  land — could  object  to  this  prir- 
ilege,  and  end  it  Does  it  follow  that  a  stranger  may,  without  right  or 
title,  take  possession  of  this  public  land,  so  as  to  deprive  parities  of  a 
privilege,  to  the  enjoyment  of  which  the  owner  does  not  object? 
{Barnstable  v.  Thacher,  3  Met  239-245.) 

Tod  Robinson,  for  Respondent 

No  brief  on  file. 

Cope,  J.  delivered  tlie  opinion  of  the  Court  —  Baldwin,  J.  con- 
curring.   ; 

This  is  an  action  to  restrain  the  defendants  from  mining  upon  a 
small  tract  of  land,  containing  about  two  acres,  in  the  possession  of 
the  plaintiflE,  The  land  is  inclosed,  and  employed  in  the  cultivation  of 
fruit  trees  and  garden  vegetables.  It  is  situated  in  the  mines,  and  the 
defendants  threaten  to  enter  upon  it  for  mining  purposes,  having  given 
bond  in  conformity  with  the  provisions  of  the  Act  of  April  25th, 
1855,  for  the  protection  of  growing  crops  and  improvements  in  the 
mining  districts  of  this  State.  The  validity  of  this  act  is  the  only 
question  presented  by  the  pleadings.  In  the  passage  of  the  act,  the 
Legislature  seems  to  have  proceeded  upon  the  idea  that  the  right  of 
a  miner  to  enter  upon  the  possession  of  another,  for  mining  purposes, 
was  absolute  and  unconditional,  and  the  intention  clearly  was  to 
limit  the  exercise  of  this  supposed  right,  and  not  to  give  a  right  of 
entry  in  cases  where  no  such  right  previously  existed.  It  is  clear  that, 
in  this  respect,  the  Legislature  acted  under  a  misapprehension  of  the 
law  upon  the  subject  We  have  repeatedly  held  that,  as  a  general  rule, 
the  public  mineral  lands  of  this  State  were  open  to  the  possession  and 
occupancy  of  every  person  desiring,  in  good  faith,  to  enter  upon  the 
same  for  mining  purposes.  But  we  have  also  held  that  there  were 
exceptions  to  this  rule,  and  the  case  at  bar  seems  to  be  included  in 
these  exceptions.  The  correct  doctrine  upon  this  subject  was  laid 
down  in  the  case  of  Smith  v.  Doe,  decided  at  the  January  term.  "  It 
must  not  be  understood,'^  said  the  Court,  '*  that  within  the  limits  of 
the  mines  all  possessory  rights  and  all  rights  of  property  not  founded 
upon  a  valid  title,  are  held  at  the  mercy  and  discretion  of  the  miner. 
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Upon  this  subject  it  is  impossible  to  lay  down  any  general  rule,  but 
every  case  must  be  determined  upon  its  own  particular  facts.  Valu- 
able and  permanent  improvements,  such  as  houses,  orchards,  vine- 
yards, etc.,  should  undoubtedly  be  protected,  as  also  growing  crops 
of  every  description,  for  these  are  as  useful  and  necessary  as  the  gold 
produced  by  the  working  of  the  mines.  Improvements  of  this  char- 
acter, and  such  products  of  the  soil  as  are  the  fruits  of  toil  and  labor, 
must  be  regarded  as  private  property,  and,  upon  every  principle  of 
legal  justice,  are  entitled  to  the  protection  of  the  Courts.  But  in  all 
cases,  it  must  be  borne  in  mind  that,  as  a  general  rule,  the  public 
mineral  lands  of  the  State  are  open  to  the  occupancy  of  every  person 
\r]io,  in  good  faith,  chooses  to  enter  upon  them  for  the  purpose  of 
mining;  and  the  examples  we  have  given  may  serve  in  some  measure 
to  indicate  the  proper  modifications  of  this  rule,  and  the  restrictions 
necessary  to  be  placed  upon  the  exercise  of  this  right.  It  is  the  duty 
of  the  Courts  to  protect  private  rights  of  property,  but  it  is  no  less 
tlieir  duty  to  secure,  as  far  as  possible,  the  entire  freedom  of  the 
mines,  and  to  carry  out  and  enforce  the  obvious  policy  of  the  Gov- 
ernment in  this  respect.** 

The  act  in  question,  so  far  as  it  purports  to  give  a  right  of  entry 
upon  the  mineral  lands  of  this  State,  in  cases  where  no  such  right 
existed  anterior  to  its  passage,  is  clearly  invalid.  The  Legislature 
has  no  power  to  take  the  property  of  one  person  and  give  it  to  an- 
other; nor  can  private  property  be  taken  even  for  public  use,  unless 
compensation  be  made  to  the  owner,  and  the  authorities  all  agree  that 
the  compensation  must  precede  or  accompany  the  taking. 

The  Court  did  not  err  in  refusing  to  allow  the  defendants  to  amend 
their  answer.  The  defense  upon  which  they  relied  was  invalid,  and 
we  do  not  see  how  the  result  could  have  been  changed  by  the  desired 
amendment.  Besides,  the  allowance  of  the  amendment  was  a  matter 
of  discretion,  the  abuse  of  which  cou]d  alone  jusitfy  our  interference. 

Judgment  a£5rmed. 


SKINNEE  V.  BEATTY  ei  ab. 

FHma  faeie,  plaintiff  la  a  foreclosure  suit  Is  entitled,  after  sale  of  the  premlsM 
and  Sheriff's  deed  to  him,  to  a  writ  of  assistance  as  against  the  mortgagor, 
and  those  entering  und«r  him  suhseqnent  to  the  decree,  if  they  refuse  to 
surrender  possession. 
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Where,  in  ench  case,  a  writ  of  assistance  is  panted,  and  ttie  mortipagor  and  hit 
wife  move  to  set  It  aside  on  the  ground  that  they  had  moved  upon  and 
occupied  the  mortgaged  premises  as  a  h6mestead  before  the  execution  of  the 
mortgage  by  the  husband,  and  continuously  ever  since,  and  it  appears  that  thd 
mortgage  was  given  for  the  purchase  money  of  the  premises,  tho  motion  mast 
be  denied,  eren  though  the  wife  was  not  a  party  to  the  foreclosure. 

If  a  writ  of  assistance  be  improperly  issued  or  executed,  the  Court  granting  It  can, 
on  summaTy  motion,  set  aside  the  writ  or  the  servlca,  and  restore  the  po9- 


Appeal  from  the  Third  District. 

PlaintiflE  filed  his  bill  against  A.  S.  Beatty  and  others,  to  forclose  a 
mortgage  given  by  Beatty  on  a  house  and  lot  to  secure  the  payment  of 
a  note.  The  mortgage  was  not  signed  by  the  wife  of  Beatty,  nor  was 
she  party  to  this  suit.  The  complaint  said  nothing  about  the  mortgage 
being  for  purchase  money,  and  the  judgment  was  by  default.  The 
premises  haying  been  sold  under  the  decree,  and  bought  in  by  plaintiff 
—  who  in  time  received  a  Sheriff's  deed  —  and  Beatty  refusing  to  de- 
liver possession,  the  Court  granted  plaintiff  a  writ  of  assistance,  com- 
manding the  Sheriff  to  remove  said  A.  S.  Beatty  and  George  F.  Beatty, 
who  had  gone  into  partnership  and  possession  with  said  A.  S.  Beatty 
after  the  decree,  and  put  plaintiff  in  possession.  Before  the  writ  was 
executed,  A.  S.  Beatty  and  his  wife  moved,  on  affidavits,  to  set  it  aside, 
on  the  ground  that,  before  the  execution  of  the  mortgage,  and  continu- 
ously ever  since,  they  had  occupied  the  premises  as  a  homestead,  and 
that  hence  they  could  not  be  removed.  Plaintiff  filed  counter  affidavits 
showing,  among  other  things,  that  the  mortgage  was  for  the  purchase 
money  of  the  premises,  as  is  stated  in  the  opinion.  No  denial  of  this 
was  made  by  defendants.     The  three  Beattys  appeal. 

0.  C.  Pratt,  for  Appellants. 

W.  T.  Wallace,  for  Bespondent 

Baldwin,  J.  delivered  flie  opinion  of  the  Court  —  Copb^  J.  con* 
curring. 

Prima  fade,  the  plaintiff,  after  the  purchase  of  tiie  mortgaged 
premises  and  Sheriff's  deed,  was  entitled  to  his  writ  of  assistance  as 
against  the  mortgagor,  and  those  entering  under  him,  after  the  decree, 
if  they  refused  to  surrender  possession.  After  the  writ  was  ordered, 
the  mortgagor  and  his  wife  moved  to  set  it  aside,  onjhe  ground  that 

Digitized  by  VjOOQIC 


168  SUPBEMB  COURT  — JULY  TERM,  1860. 

Coye  V.  Palmer. 

they  had,  before  the  mortgage,  resided  on  the  premises  as  h  homestead, 
etc.  The  Court  refused  to  set  aside  the  order.  The  order  was  granted 
in  view  of  the  whole  facts  of  the  record.  It  was  no  answer  to  the 
legal  eflfect  of  these  facts  to  say  that  these  parties  had  moved  on  and 
occupied  the  premises  as  a  hon.'estead;  they  must  show  their  right 
The  plaintiff  was  entitled  to  this  writ,  whether  these  facts  were  true  or 
not  —  as  the  premises  were  mortgaged  for  the  purchase  money  —  there 
is  no  denial  of  this  fact  in  the  record ;  on  the  contrary,  it  is  shown  by 
the  proof.  The  order  granting  the  writ  should  only  be  set  aside  on 
a  showing  that  it  was  improperly  made;  and  it  was  not,  if  these  prem- 
ises were  mortgaged  by  Beatty  for  the  purchase  money.  The  appel- 
lants should  have  denied  this  fact,  if  it  could  truly  have  been  denied. 
But  the  transcript  shows,  by  affidavit  and  otherwise,  that  this  mortgage 
was  so  given.    There  is  no  pretense,  then,  of  a  homestead. 

If  such  a  pretention  as  this  could  defeat  a  party's  right  to  this  writ 
of  assistance,  the  process  would  fall  into  practical  disuse,  for,  in  every 
case,  some  suggestion  would  be  made  of  a  title  of  some  sort,  in  a  mem- 
ber of  the  family  or  lodger  in  the  house  which  would  remit  the  party 
to  his  action  of  ejectment  (See  Montgomery  v.  TtUt,  11  Cal.  190.) 
There  is  no  danger  in  such  a  process,  for,  if  improperly  issued  or  exe- 
cuted, the  Court  can,  on  sunmiary  motion,  set  aside  the  writ  fir  the 
lervice,  and  restore  the  possession. 

Order  affirmed. 


COYE  V.  PALMER  et  al. 

A  anrmciTa  of  deposit  for  $1,800,  payable  to  the  order  of  ▼.»  was  Indorsed, 
■old  and  delivered  by  V.  to  L.  for  four  hundred  dollars.  Payment  was  then 
at  once  demanded  of  the  maker,  and  notice  of  protest  served  on  V.  Subse- 
quently L.  transferred  the  certificate  to  plaintiff:  HOd,  that  plaintiff  can  re- 
corer  of  V.  only  the  four  hundred  dollars  received  by  him,  the  certificate  being 
subject,  la  the  hands  of  plaintiff,  to  all  the  equities  between  the  indoner  and 
indorsee. 

Where  the  consideration  passing  between  the  indorsee  and  Ids  ladorser  is  not 
equal  to  the  amount  of  the  paper;  the  indorsee,  in  an  aetloa  against  ths  in- 
dorser,  can  recover  only  the  consideration  he  has  actoallj  psid. 

Appeal  from  the  Twelfth  District 

The  certificate,  dated  November  9th,  1867,  was  the  usual  one,  pay- 

Digitized  by  VjOOQIC 


SUPREME  COURT  — JULY  TERM,  1860.  159 

Coye  V.  Palmer. 

able  to  the  order  of  Vallejo,  defendant,  on  its  return  duly  indorsed. 
Vallejo  indorsed  and  sold  it  to  Logan  on  the  fourth  day  of  January, 
1858,  and  on  the  fifth  it  was  duly  protested,  and  notice  given  to  the 
indorsee.  Subsequently,  Logan  sold  the  certificate  to  plaintiff  lor 
$1,000. 

The  Court  below  gave  judgment  against  each  of  the  defendants  for 
the  full  amount,  $1,800.    Vallejo  appeals. 

B.  8.  Brooks,  for  Appellant,  cited  7  Johns.  361;  2  Blackf.  243;  1 
Stew.  475;  1  Miss.  431;  13  Johns.  32;  15  Id.  44;  Chitty  on  BUls, 
70;  10  Johns.  224;  1  Bai.  322j  7  Watts,  130;  1  Esp.  261;  Chitty'a 
Juris.  536;  2  Stark,  C.  N.  P.  304;  Chitty's  Juris.  1009;  1  Saunders' 
PI.  &  Ev.  498;  3  C.  M.  &  K.  342;  1  H.  Bl.  88;  Sedg.  Dam.  168, 
238;  2  Stark.  166;  6  Wend.  290;  2  Caines,  248;  3  Id.  279. 

B.  Tf .  Brooks,  also  for  Appellant 

D.  Tf.  Perley,  for  Bespondent.    f 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Baldwik^  J.  eom- 

curring. 

This  is  an  action  to  recover  of  the  maker  and  indorser  the  amount 
oX  a  certificate  of  deposit  for  $1,800.  The  certificate  was  indorsed  by 
the  payee,  who  sold  and  transferred  the  same  to  one  Logan,  for  the  • 
consideration  of  four  hundred  dollars.  Immediately  after  this  sale^ 
pa^noient  was  demanded  of  the  maker,  and  a  notice  of  protest  served 
upon  the  indorser.  Subsequently  to  this,  Logan  transferred  the  cer- 
tificate to  the  plaintiff.  The  question  is,  whether,  under  these  cir- 
cumstances, the  indorser  is  liable  for  the  full  amount  of  the  certificate. 

The  plaintiff  holds  the  certificate  subject  to  all  the  equities  existing 
between  the  indorser  and  Logan,  He  took  it  after  maturi^,  and  after 
it  had  been  protested  for  non-payment,  and  must  be  deemed  to  have 
taken  it  with  full  knowledge  of  these  equities.  Any  defense  which  the 
indorser  could  avail  himself  of  as  against  Logan,  he  is  entitled  to  as 
against  the  plaintiff.  As  between  him  and  Logan,  the  certificate  can 
only  be  regarded  as  having  been  negotiated  in  the  course  of  trade  to 
the  amount  paid  as  a  consideration  for  the  transfer,  and  his  liability 
as  indorser  is  limited  to  that  amount. 

There  is  no  principle  of  law  better  settled  than  that  a  person  who 
purchases  negotiable  paper  after  it  has  been  dishonored  or  is  overdue. 
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takes  it  subject  to  all  the  equities  which  properly  attach  thereto  be- 
tween the  antecedent  parties.  (See  Story  on  Promissory  Notes,  sec. 
190.)  It  is  also  settled  by  a  uniform  current  of  authorities,  that  where 
the  consideration  passing  between  the  indorsee  and  his  indorser  is 
not  equal  to  the  amount  of  the  paper,  the  indorsee,  in  an  action  against 
the  indorser^  can  only  recover  the  consideration  which  he  has  actually 
paid.  (Cook  v.  CocTcrill,  1  Stew.  475;  Brown  v.  Moot,  7  John.  860; 
Braman  v.  Hess,  13  Id.  52 ;  Munn  v.  The  President,  etc.,  of  the  Com- 
mission  Company,  15  Id.  43;  Youse  v.  McCreary,  2  Blackf.  243.) 
Many  other  cases  are  cited  in  the  brief  of  appellant's  counsel,  and 
we  have  been  unable  to  find  a  single  authority  which  establishes  a 
different  doctrine. 

It  follows  that  the  judgraent  of  the  Court  below  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Ordered  accordingly. 

On  rehearing,  the  Couri;,  per  the  same  Justices,  adhered  to  its  first 
opinion,  for  the  reasons  there  given. 


VALLEJO  V.  GREEN. 

Whibb  the  Court  makes  an  order  requiring  plaintiff  to  appear  at  a  certain  time, 
and  show  canse  why  a  Judgment  in  hU  favor  should  not  be  set  aside,  and  It 
does  not  appear  that  a  copy  of  the  order  was  served  on  plaintiff  or  his  attor- 
ney, or  that  any  notice  was  given  of  the  time  at  which  the  matter  was  to  be 
heard,  It  is  error  for  the  Court  to  set  aside  the  judgment,  and  Its  order  to  that 
effect  will  he  reversed  on  appeal. 

Appbal  from  the  Seventh  District 

Suit  for  money  had  and  received.  Defendant  demurred.  The  de- 
murrer was  overruled,  and  forty  days  from  June  29th,  1859,  were 
given  for  answer.  August  10th,  1859,  plaintiff  applied,  in  writing,  to 
the  Clerk,  for  default  and  judgment,  and  previously,  on  the  same  day, 
defendant  filed  an  answer.  At  the  October  Term  of  the  Court,  the 
cause  being  called  in  its  order,  the  Court  ordered  defendant's  default 
and  judgment  thereon  for  plaintiff  to  be  entered,  according  to  the 
rpplication  made  August  10th.  Subsequently,  the  rule  to  show  cause 
vias  made,  as  stated  in  the  opinion. 
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The  motion  to  set  aside  the  judgment  was  based  upon  affidavits  of 
merits,  and  of  inadvertency  and  mistake  of  counsel  in  not  filing  the 
answer  in  time. 

Oeo.  L.  WratteUj  for  Appellant 

John  Currey,  of  Counsel. 

fl".  Toler  Booraem,  for  Eespondent. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  concur- 
ring. 

This  is  an  appeal  from  an  order  setting  aside  a  judgment.  An  order 
had  been  previously  made  by  the  Court,  requiring  the  plaintiff  to  ap- 
pear at  a  certain  time  and  show  cause  why  the  judgment  should  not  be 
set  aside.  It  does  not  appear  that  a  copy  of  this  order  was  served 
either  upon  the  plaintiff  or  his  attorney,  or  that  any  notice  was  given 
of  the  time  at  which  the  matter  was  to  be  heard.  The  plaintiff  did 
not  appear,  and  the  judgment  was  set  aside.  We  think  that  under 
these  circumstances  the  order  was  erroneous,  and  should  be  reversed. 
The  cause  is  remanded  for  such  further  proceedings  as  the  parties 
shall  be  advised  to  take. 

Ordered  accordingly. 


ESTATE  OF  EICHARD  KIETLAN. 

Thb  brother  of  deceased  being  entitled  to  letters  of  administration  on  the  estate, 
gave  D.,  a  stranger,  a  writing  requesting  the  Court  to  appoint  him  adminis- 
trator. D.  applied  for  letters,  annexing  to  his  petition  said  writing.  At  the 
hearing,  the  brother  asked  leave  to  withdraw  the  writing,  opposed  the  appoint- 
ment of  D.,  and  prayed  letters  to  himself :  Held,  that  \he  brother  waived  his 
right,  and  that  having  encouraged  D.  to  go  to  the  expense  and  trouble  of 
applying  for  letters  of  administration,  he  is  estopped  from  withdrawing  his 
assent  and  waiver,  or  renunciation. 

The  mere  fact  that  one  is  not  of  kin  to  the  deceased  does  not  incapacitate  him 
to  hold  the  office  of  administrator.  A  stranger  is  legally  competent,  though  the 
other  parties  named  in  the  fifty-second  section  of  the  Act  concerning  the 
Estates  of  Deceased  Persons,  (Wood's  Dig.  306)  are  entitled  to  priority. 

VOI^    XVI.— 11 
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The  sixty-sixth  section  of  that  act  does  not  restrict  the  power  of  appointment 
given  In  the  fifty-second  section.  The  ohject  of  this  section  —  the  sixty-sixth 
—  authorizing  the  appointment  of  some  competent  person  at  the  request  of  the 
person  entitled,  to  he  joined  with  such  person,  was  to  allow  those  entitled  to 
letters  the  aid  of  others  more  competent 

Appeal  from  the  Probate  Court  of  Amador. 

The  paper  given  by  Thomas  Kirtlan  to  Doble  was  a  simple  request 
to  the  Court  to  appoint  the  latter  administrator,  the  reason  assigned 
being  that  the  former  resided  at  so  great  a  distance  from  the  last  resi- 
dence of  the  deceased  as  to  make  it  inconvenient  for  him  to  administer 
upon  the  estate. 

Brigg  &  Oeorge,  for  Appellant 

Hereford  &  Long,  of  Counsel. 

1.  The  petition  of  Doble  and  the  renunciation  of  Thomas  Kirtlan 
were  each  a  nullity.  (Wood's  Dig.  897,  sec.  66,  art.  2225.)  Although 
any  person,  stranger  or  otherwise,  if  competent,  may  administer,  yet 
it  must  be  upon  a  showing  that  there  is  no  other  person  entitled  within 
the  knowledge  of  the  petitioner ;  and  whe.n  that  fact  is  once  disclosed, 
letters  can  only  issue  to  a  stranger  by  petition  of  the  party  entitled, 
who  may  have  such  stranger  joined  with  him.  The  petition  of  Doble 
disclosed  the  fact  of  his  knowledge  of  Thomas  Kirtlan's  right  to  ad- 
minister, and  under  our  system,  letters  could  alone  have  issued  to  said 
Doble  jointly  with  the  said  Thomas. 

2.  Thomas  Elirtlan  had  no  power  to  name  the  administrator.  Arti- 
cle twenty-second  (Wood's  Dig.)  confines  the  power  of  nomination  to 
tlie  surviving  husband  or  wife;  no  other  of  kin  to  the  deceased  has 
such  power. 

3.  If  the  power  to  nominate  is  vested  in  said  Thomas,  his  power  to 
revoke  and  annul  his  appointment  must  be  tantamount  to  that  of 
naming  the  administrator.  The  nomination  of  Doble  placed  him  in 
the  light  of  an  agejit,  whose  powers  could  be  revoked. 

Jolin  W,  Armstrong,  for  Eespondcnt. 

1.  Doble  is  competent  to  administer.  At  common  law,  any  discreet 
person  might  be  appointed  executor  or  administrator.  (2  Blac.  Com. 
503,  505.)  Nor  does  our  statute  change  the  law,  but  on  the  contrary 
declares  it    (Subd.  10,  sec.  52,  art.  22,  Wood's  Dig.  396.)    And  it  is 
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admitted  by  appellant  that  *'  any  person,  whether  a  stranger  or  other- 
wise, may  administer. 

Respondent  was  entitled  to  administration  until  it  appc  ared  affirma- 
tively that  some  one  else  was  entitled  to  administration  in  priority  of 
order.  The  law  does  not  require  a  negative  to  be  proved.  (1  Greenl. 
Ev.  see.  74.)  Letters  shall  be  granted  to  any  applicant,  if  no  one  who 
is  entitled  to  the  same  oflEeiB  and  claims  them  to  himself.  (Wood's 
Dig.  397,  see.  64,  art  2254.) 

2.  Appellant  had  power  to  transfer  his  right  to  administer  to  res- 
pondent. It  is  admitted  that  respondent  might  have  been  joined  with 
appellant  in  the  administration.  This  being  true,  respondent  was 
entitled  to  letters  alone,  the  appellant  having  requested  that  repondenx 
be  appointed.  (Sec.  66,  art.  2255,  Wood's  Dig.  357.)  It  is  not  true, 
that  no  other  person,  except  a  husband  or  wife,  can  name  the  adminis- 
trator. The  fifty-second  section,  referred  to  supra,  says  that "  adminis- 
tration of  the  estate  of  a  person  dying  intestate  shall  be  granted  to 
some  one  or  more  of  the  persons  hereinafter  mentioned,  and  they 
shall  be  entitled  respectively  in  the  following  order:  Ist.  The  sur- 
viving husband  or  wife,  or  some  person  as  he  or  she  may  request  to 
have  appointed.    2d.  The  children,  etc.'* 

The  Court  is  compelled  to  grant  administration  to  the  person  named 
by  either  the  husband  or  wife,  without  any  discretion.  But  this  sec- 
tion cannot  be  construed  so  as  to  prevent  persons  of  the  other  classes 
from  having  other  competent  persons  appointed  to  administer,  and 
especially  when  construed  in  connection  with  the  sixty-sixth  section 
above  referred  to.  This  last  section  says  that  "  administration  may  be 
granted  to  one  or  more  competent  persons,  although  not  entitled  to  the 
same,  at  the  request  of  the  person  entitled  to  be  joined  with  such  per- 
son.*' The  appellant  was,  as  brother  of  the  deceased,  entitled  to  be 
joined  with  the  respondent,  and  this  being  so,  the  appellant  had  the 
power  of  naming  the  administrator,  the  Court,  in  its  discretion, 
approving  of  the  nomination  and  granting  letters.  The  word  "  may," 
in  the  sixty-sixth  section,  vests  a  discretion  in  the  Court.  The  word 
"shall,*'  in  the  fifty-second  section,  imports  obligation.  (Smith's 
Com.  on  Const,  and  StaL  Const,  sees.  595  696.)  If  the  sixty-sixth 
section  grants  the  power  which  is  cantended  for,  the  fifty-second 
section  cannot  take  it  away  by  implication. 

3.  There  is  no  similarity  at  all  between  the  present  case  and  one  of 
agency,  and  therefore  the  authority  cited  in  appellant's  brief  is  not  in 
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point.  The  appellant  cannot  now  revoke  the  written  request  made  by 
him,  and  filed  in  the  Probate  Court.  Suppose  the  principles  of  law 
which  govern  agencies  govern  this  case  —  then  he  cannot  revoke  the 
said  request,  because  it  was  acted  upon  by  the  respondent,  and  partially 
performed.  (Story^s  Agency,  sec.  466-467;  Andrews  ▼.  Lendsell, 
Bam.  Aid.  681,  683.)  The  appellant  is  estopped  from  revolking  his 
request  made  to  the  Court  to  appoint  the  respondent  administrator, 
because  respondent  had  acted  upon  the  request,  and  as  between  these 
parties,  the  request  was  complied  with.  Respondent  has  been  put  to 
costs,  and  has  incurred  liability  therefor.  The  law  holds  appellant  to 
good  faith.     (Mitchell  v.  Bud,  9  Cal.  205,  206;  1  GreenL  Ev.  927.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Cope,  J.  con- 
curring. 

This  is  an  appeal  from  an  order  of  the  Probate  Court  appointing 
James  Doble  administrator  of  the  estate  of  the  deceased.  Thomas  Kirt- 
lan was  the  brother  of  intstate,  and  gave  to  Doble  a  paper  renounc- 
ing his  claim  to  administer  on  the  estate  and  requesting  the  appoint- 
ment of  Doble.  After  the  filing  of  the  petition,  and  on  the  day  set  for 
the  hearing,  Thomas  Kirtlan  opposed  the  granting  of  the  order,  and 
filed  written  objection  thereto,  and  prayed  for  letters  to  himself.  The 
Probate  Judge  granted  administration  to  the  first  petitioner,  Doble. 
This  appeal  involves  the  correctness  of  this  order. 

By  the  fifty-second  section  of  the  Act  in  reference  to  the  Estates  of 
Deceased  Persons,  (Wood's  Digest,  396)  it  is  provided:  ^'Administra- 
tion of  the  estate  of  a  person  dying  intestate  shall  be  granted  to  some 
one  or  more  of  the  persons  hereinafter  mentioned,  and  they  shall  be, 
respectively,  entitled  in  the  following  order:  1.  The  surviving  husband 
or  wife,  or  some  person  as  he  or  she  may  request  to  have  appointed. 
2.  The  children.  3.  The  father  or  mother.  4.  The  brother.  5.  The 
sisters.  6.  The  grandchildren.  7.  Any  other  of  the  next  of  kin  who 
would  be  entitled  to  share  in  the  distribution  of  the  estate.  8.  The 
Publis  Administrator.  9.  Creditors.  10.  Any  person  or  persons 
legally  competent;  provided,  that  when  there  was  any  partnership 
existing  between  the  intestate,  at  the  time  of  his  death,  any  other 
person,  the  surviving  partner  shall  in  no  case  be  appointed  adminis- 
trator of  the  estate  of  such  intestate.*' 

By  the  sixty-sixth  section  it  is  provided,  that  administration  may  be 
granted  to  one  or  more  competent  persons,  although  not  enough  to  the 
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same,  at  the  request  of  the  person  entitled,  to  be  joined  with  such 
person. 

There  is  no  incapacity  to  hold  this  office,  from  the  mere  fact  that  the 
applicant  is  not  of  kin  to  the  deceased.  On  the  contrary,  by  the  fifty- 
second  section,  a  stranger  is  legally  competent,  though  others  are 
entitled  to  priority.  And  by  the  sixty-seventh  section,  when  letters 
have  been  granted  to  any  other  person  than  the  surviving  husband  or 
wife,  brother,  etc.,  any  one  of  them  may  obtain  the  revocation  of  the 
letters,  by  presenting  to  the  Probate  Court  a  petition,  etc. 

We  do  not  understand  the  sixty-sixth  section  as  restricting  the 
power  of  appointment  given  in  the  fifty-second  section.  The  object  of 
this  section  was  to  allow  to  those  entitled  the  aid  and  assistance  of 
others  who  might  be  more  competent  to  attend  to  such  business. 

At  the  time  of  respondents  petition  no  one  had  applied  for  adminis- 
tration. The  respondent  might,  therefore,  as  well  apply  as  any  other 
person.  If,  after  notice,  no  one  contested,  or  claimed  the  office  in 
priority  to  him,  the  Court  might  appoint  him,  subject  to  the  right  of 
the  person  in  priority,  as  given  in  the  sixty-seventh  section. 

The  brother  had  a  right  to  contest,  or  not,  as  he  chose.  He  chose 
not  to  do  so  when  the  application  of  respondent  was  made ;  indeed,  he 
expressly  waived  his  right  and  encouraged  the  petitioner  to  make  ap- 
plication for  the  appointment.  We  do  not  see  that  the  brother  might 
not  have  waived  this  right  of  administration,  as  well  as  any  other 
right,  in  favor  of  a  competent  person;  and  having  done  so,  and  en- 
couraged the  petitioner  to  go  to  expense  and  trouble  in  applying  for 
this  ofiice,  why  he  is  not,  upon  familiar  principles,  estopped  now  from 
withdrawing  his  assent  and  waiver,  or  renunciation. 

Judgment  affirmed. 


JONES  V.  MARTIN". 

cnrimD  copy  of  a  deed  from  the  County  Recorder's  office,  contained  to  the 
margin  of  the  acknoioletUiment  taken  before  a  Notary,  and  In  the  place  where 
his  seal  Is  usually  found,  the  words  "  no  seal  "  thus:  [No  Seal]  — the  conclu- 
sion of  the  acknowledgment  bclnjr  "  In  wItno«*s  whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal,  the  day  and  year,"  etc.  The  Court  below 
ruled  out  the  copy  of  the  deed  as  evidence,  on  the  ground  that  the  acknowl- 


Digitized  by 


Google 


166  SUPEEME  COURT— JULY  TERM,  1860. 

Jones  V.  Martin. 

edgment  did  not  have  the  Notary's  seal :  Held,  that  the  Court  erred ;  that  the 
words  "  no  seal,"  instead  of  Implying  that  there  was  no  seal  affixed,  were  a 
mere  note  by  the  Recorder  of  the  place  of  the  notarial  seal,  which  he  probably 
had  no  means  of  copying. 
A  Recorder,  In  certifying  to  copies  of  deeds  from  his  office,  need  not  transcribe 
Che  notarial  seal  to  the  acknowledgment  —  the  certificate  o<  acknowledgment  in 
this  case  stating  that  the  Notary  did  affix  his  leaL 

Appeal  from  the  Twelfth  District 

Suit  by  plaintiflE  against  William  Martin,  to  set  aside  a  warrantee 
deed  executed  by  defendant  to  plaintiff,  and  to  recover  the  considera- 
tion given  therefor,  to  wit:  five  hundred  dollars  cash,  and  a  promis- 
sory note  of  plaintiff  for  five  hundred  dollars  more,  on  the  ground  of 
failure  of  title  —  the  defendant  having  previously  conveyed  the  land, 
as  was  claimed,  to  other  persons. 

On  the  trial,  plaintiff,  among  other  deeds  from  defendant,  offered  in 
evidence  a  certified  copy  of  one  from  Patrick  Martin  to  one  Reed. 
This  copy,  on  its  face,  showed  that  the  deed  purported  to  be  acknowl- 
edged before  Charles  Halsey,  a  Notary  Public,  and  his  certificate  con- 
cludes thus: 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  aflBxed  my 
oflBcial  seal,  the  day  and  year  first  above  written. 

[No  Seal.]  "  Charles  Halsey, 

"Notary  Public.*' 

Then  follows  the  certificate  of  the  County  Recorder  that  the  fore- 
going is  a  true  copy  of  an  instrument  on  file  in  his  oflBce. 

On  defendant's  objection,  this  copy  was  ruled  out,  on  the  ground 
that  it  appeared  on  the  face  thereof,  that  there  was  no  seal  of  the 
Notary  who  took  the  acknowledgment.  Defendant  had  judgment. 
Plaintiff  appeals. 

Nugent  &  Juddh,  for  Appellant. 

W.  T.  Oough,  for  Respondent. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  and 
Cope,  J.  concurring. 

We  think  the  Court  erred  in  excluding  the  deed  in  this  case.  Take 
the  transcript  altogether,  and  wc  think  it  shows  sufficiently  that  the 
seal  of  the  Notary  was  affixed  to  the  instrument.  The  certificate  asserts 
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that  the  Notary  aflixed  his  seal  to  it,  and  the  words  "  No  seaV*  in 
brackets  in  the  margin,  do  not  imply  that  there  was  no  seal  affixed,  but 
are  a  mere  note  of  the  Recorder  of  the  place  of  the  notarial  seal,  which 
he  had  probably  no  means  of  copying,  nor  wag  it  necessary  that  he 
should  transcribe  it. 

Judgment  reversed  and  cause  remanded. 


PALKNER,  BELL  &  CO.  v.  HUNT. 

TAZS8  not  jnstly  due,  and  paid  ander  protest,  may  be  recorered  teek  bf  miit 
against  the  Tax  CoUector. 

A  mortgage  Is  not  personal  property  within  the  Bevenue  Act  of  1866,  nor  liable, 
as  such,  to  taxation. 

An  assessment  thus :  "  Mortgages  (Marysyille)  $100,000,"  is  insafflclent  under 
the  act.  The  assessment  does  not  show  for  what  the  mortgages  were  given, 
nor  on  what  property,  whether  the  debts  were  solvent,  nor  the  value  of  the 
property  mortgaged;  and  the  sole  fact  that  a  mortgage  is  held  for  a  given 
amount,  does  not  make  the  mortgage  subject  to  taxation  as  for  so  much  money. 

Land  mortgaged  may  be  taxed  without  reference  to  the  mortgage,  and  if  the 
mortgage  be  to  secure  a  debt,  the  debt  may  be  taxed;  if  to  secure  a  loan  of 
money,  the  money  may  be  taxed ;  but  the  act  does  not  Intend  to  tax  the  mort- 
gage,  M  §uch,  and  also  to  tax  the  money  loaned  and  secured  by  the  mortgage, 
or  the  solvent  debt  It  represents. 

An  assessment  thus:  "Personal  property — ^mortgages  (Marysvilie)  $100,000,"  is 
of  title  or  mere  security,  and  the  money  which  it  secures  cannot  be  taxed 
not  good  as  an  assessment  of  personal  property.  Independent  of  the  term 
**  mortgages,''  on  the  ground  that  the  act  requires  no  description  of  personal 
property  to  be  given,  but  Its  value  only.  The  whole  statement  must  be  taken 
together,  and  that  shows  "  mortgages  "  to  be  taxed,  and  they  are  not  subject 
to  taxation  as  such. 

Frima  facie,  a  mortgage  is  no  more  taxable  than  a  deed  or  any  other  muniment 
of  title  or  mere  security,  an  dthe  money  which  «lt  secures  cannot  be  taxed 
without  a  more  particular  description  than  the  general  designation,  "  personal 
property." 

Under  this  act,  a  lumping  assessment  of  "  personal  property  "  is  bad.  Every  item 
of  taxable  property  need  not  be  listed,  but  the  different  classes  named  in  the 
act  should  be  stated  —  as  goods,  money  loaned,  gold  dust,  solvent  debts. 

Appeal  from  the  Twelfth  District. 

The  facts  appear  in  the  opinion.    Defendant  had  judgment  below. 
Plaintiff  appeals. 


Hoge  £  Wilson,  for  Appellant 
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I.  The  Assessor  was  bound  to  ascertain  all  the  personal  property 
that  was  taxable,  and  to  put  it  down  specifically  in  his  assessment 
roll.     (Revenue  Act  of  1857,  325-6,  etc.) 

Section  three  of  this  ast  requires  the  Assessor  to  ascertain,  by  dili- 
gent search,  etc.,  the  names  of  all  persons  owning,  claiming,  et?., 
"real  estate,"  "improvements,"  or  "personal  property,"  and  the  full 
cash  value  thereof. 

The  same  section  provides  that  "  he  shall  list "  and  "  assess  "  all  such 
"  personal  property  "  etc.  He  shall  demand  "  a  statement  under  oath 
of  all  real  estate,  improvements  on  public  lands,  or  personal  property," 
etc. 

Section  five  defines  this  taxable  "  personal  property,"  and  amongst 
other  things  specifies  "  all  moneys  on  hand,  or  on  deposit  in  bank  or 
banks,  or  with  individuals;  all  moneys  at  interest,  secured  by  mort- 
gage or  otherwise;  gold  dust,  solvent  debts,"  eta 

II.  Mortgages  are  not  taxable. 

Section  five,  last  above  referred  to,  is  the  only  place  in  the  Revenue 
Aut  where  mortgages  are  spoken  of;  but  this  section  does  not  allow  a 
tax  on  mortgages. 

Moneys  are  taxable,  but  are  differently  described  and  kept  in  dis- 
tinct dasses,  that  is  to  say :  1.  Money  on  hand.  2.  Money  on  deposit. 
8.  Money  at  interest,  secured  by  mortgage  or  otherwise. 

As  distinct  articles  "gold  dust"  and  "solvent  debts,"  are  respec- 
tively taxable. 

Prom  this  we  see,  that  "  money  at  interest  secured  by  mortgage  "  is 
taxable  —  not  the  mortgage,  but  the  money.  Even  money  secured  by 
mortgage  is  not  taxable.  It  must  be  at  interest,  as  well  as  secured  by 
mortgage.  Lands  may  be  sold,  and  a  mortgage  given  to  secure  the  pur- 
chase money,  without  interest.  This  would  not  be  taxable  as  money 
secured  by  mortgage.  It  might  be  taxable  as  a  "  debt,"  but  then  it 
would  have  to  be  a  "  solvent  debt."  Here  it  loses  its  distinctive  desig- 
nation as  money,  and  becomes  known  only  as  a  "  solvent  debt;"  other- 
wise, whether  solvent  or  insolvent,  if  secured  by  mortgage,  it  would  be 
taxable.    But  in  none  of  these  cases  is  the  mortgage  taxable. 

A  mortgage  does  not  ex  vi  termini  import  an  instrument  to  secure 
"  money,"  much  less,  "  money  at  interest."  It  may  be,  and  often  is, 
given  to  secure  the  performance  of  an  act;  it  often  is  mere  counter- 
security  or  indemnity.  "Mortgages,  at  the  present  day,  are  mere 
securities  for  the  payment  of  moneys,"  etc.     {Ooddefroy  v.  Caldwell, 
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2  Cal.  493;  Peters  v.  Jamestown  Bridge  Co.  5  Id.  336;  McMillan  v. 
Richards,  9  Id.  411;  Belloc  v.  Rogers,  Id.  123.) 

The  mortgages,  then,  being  merely  securities,  afe  not  taxable,  any 
more  than  deeds  to  land  are  taxable;  and  whether  the  money  or  debt 
eecnred  is  taxable,  depends  altogether  on  the  situation  of  the  money, 
and  the  circumstances  surrounding  it,  and  the  character  and  nature  of 
the  debt.     (Adams  v.  Litchfield^  10  Conn.  127.) 

The  assessment  must  be  certain  in  naming  the  person  chargablo 
with  the  tax;  the  amount  of  the  charge,  and  the  property  taxed,  in 
order  to  create  a  liability  to  pay  the  tax.  (Oreen  v.  Crafts,  28  Miss. 
70.)  The  property  must  be  listed  and  valued,  etc.  (Ferris  v.  Coover, 
10  Cal.  632-3.) 

Revenue  laws  are  to  be  construed  most  favorably  to  the  citizen,  and 
against  the  government.  (Blackwell  on  Tax  Titles,  738,  and  cases 
cited.)  Illegal  assessments  are  no  assessments  at  all,  but  are  mere 
nullities.     (Id.  140-150;  Id.  142.) 

The  assessment  being  illegal,  the  tax  paid  under  protest  can  be 
recovered.  (Adams  v.  Litchfield,  10  Conn.  127;  Sanders  v.  Spring- 
sieen,  4  Wend.  429 ;  Wilson  v.  Mayor  of  New  York,  1  Abbott  Pr.  R. 
23  and  following,  and  cases  cited ;  Prosser  v.  Secor,  5  Barb.  607 ;  C%e- 
gary  v.  Mayor,  etc,  2  Duer,  521 ;  Preston  v.  Boston,  12  Pick.  7 ;  Elliott 
V.  Swartwout,  10  Peters,  137;  Bend  v.  Eoyt,  13  Id.  263;  Eayes  v. 
Eogan,  5  Cal.  243 ;  Fleetwood  v.  City  of  New  York,  2  Sandf .  S.  C. 
R.  481 ;  McMillan  y.  Richards,  9  Cal.  417.) 

8.  W,  Holladay,  for  Respondent. 

All  property,  of  every  kind  and  nature  within  this  State,  is  subject 
to  taxation,  except,  etc.     (Sec.  2  Revenue  Act  of  1857,  326.) 

The  Assessor's  duty  under  the  Statutes  of  1857,  sec.  3,  326,  is  to 
ascertain  the  names  of  all  finns  claiming  any  personal  property,  and 
to  assess  the  same  to  the  firm  having  the  possession,  charge  or  control 
of  the  same. 

This  estimate  is  conclusive  so  far  as  personal  property  is  concerned, 
unless  the  party  assessed  shall  take  certain  steps,  which  wero  not  taken 
here.  (See  latter  part  of  sec.  3.)  Section  four  prescribes  the  form  of 
the  assessment  roll,  and  it  must  contain  1st.  "  The  names  of  all  taxa- 
ble inhabitants;''  2d.  All  real  estate,  etc.,  descrihinor  the  land  by  metes 
and  bounds,  etc.,  and  the  cash  value  of  the  same ;  6th.  *'  The  cash  value 
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of  all  personal  property/'  but  no  description  of  personal  property  is 
required. 

^'  The  term  *  personal  property/  whenever  used  in  this  act,  shall  be 
deemed  and  taken  to  mean,  and  is  hereby  declared  to  mean  and  in- 
clude all  furniture,  etc.,  and  all  other  property  of  whatsoever  kind  or 
nature,  not  included  in  the  term  real  estate,  aa  said  term  is  defined 
in  this  act.''    (Revenue  Act  of  1867,  sec.  5,  328.) 

Section  eight  of  the  act  authorizes  the  Board  of  Equalization  to 
change  and  correct  the  assessment  roll  on  complaint  of  errors  therein. 
But  no  application  seems  to  have  been  made  to  them. 

In  the  present  case,  the  Assessor,  out  of  caution,  has  done  more  than 
the  law  requires.  He  has  given  the  cash  value  at  $100,000  in  one 
item,  and  $25,000  in  another  item,  as  the  "  cash  value  "  in  the  column 
headed  "  value  of  personal  property."  This  is  all  regular  and  strictly 
within  the  requirements  of  the  act.  (Sec.  4,  subdivision  6.)  It  can- 
not be  that,  going  further  and  giving  a  description  of  the  items  which 
go  to  make  this  $125,000  worth  of  personal  property  in  his  assess- 
ment, the  Tax  Collector  has  thereby  vitiated  an  assessment  perfectly 
good  and  regular  without  any  description. 

Baldvtin,  J.  delivered  flie  opinion  of  the  Court  —  Cope,  J.  con- 
curring. 

This  suit  is  brought  to  recover  of  the  defendant,  who  is  Tax  Col- 
lector, a  sum  of  money  for  taxes  illegally  assessed  and  paid  by  the 
plaintifEs  under  protest. 

From  the  assessment  roll,  it  appears  that  the  appellants  were  as- 
sessed and  taxed  "  for  moneys  on  hand  and  loaned."  As  a  distinct 
item  they  were  assessed  ^*upon  mortgages  (Marysville,  etc.)  $100,- 
000."  The  tax  on  this  item  was  paid  under  protest,  and  the  object 
of  this  suit  is  to  recover  it. 

1.  If  the  money  was  paid  under  protest,  and  was  not  justly  due,  it 
may  be  recovered  hack  in  an  action  of  this  sort.  (Hayes  v.  Hogan,  5 
Cal.  243 ;  McMillan  v.  Richards,  9  Id.  417,  and  the  cases  cited  in  the 
appellants'  brief.) 

2.  In  order  to  justify  this  assessment,  as  it  stands,  it  must  be  main- 
tained that  mortgages  are  species  of  personal  proprety  of  a  known  or 
ascertainable  value,  and  as  such  liable  to  taxation. 

The  second  section  of  the  Act  of  1857  (Statutes,  326)  provides  that 
all  property,  of  every  kind  and  nature  whatever,  within  this  State,  shall 
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be  subject  to  taxation,  except,  etc.  (mortgages  not  included).  Section 
three  provides  that  the  Assessor,  between  the  first  ^londay  in  !March 
and  the  first  Monday  in  August,  in  each  year,  shall  ascertain  by  dili- 
gent inquiry  the  names  of  all  persons,  corporations,  etc.,  owning  prop- 
erty, etc.  By  section  five  a  definition  is  given  of  the  terms,  real  and 
personal  estate.  The  last  is  defined  to  mean  and  include  "  all  house- 
hold and  kitchen  furniture;  all  law,  medical  and  miscellaneous  libra- 
ries ;  all  goods,  wares  and  merchandise ;  all  chattels  of  every  kind  and 
description;  all  money  on  hand  or  on  deposit,  in  bank  or  banks,  or 
with  individuals;  all  the  money  at  interest,  secured  by  mortgage  or 
otherwise,  gold  dust,  solvent  debts,  stocks  of  goods  on  hand,  horses, 
mules,  oxen,  cows,  calves,  beef  cattle,  hogs,  sheep,  goats,  jacks  and  jen- 
nets, and  cattle  of  every  description,  wagons,  carriages,  buggies,  omni- 
buBes  stages,  stage  coaches,  sulkies,  carts,  drays  and  all  other  vehicles, 
whether  for  use,  pleasure  or  hire;  all  machines  and  machinery;  all 
works  and  improvements ;  all  storeships  and  hulks ;  all  steamers,  ves- 
sels and  water  craft  of  every  kind  and  name,  either  owned  in  whole  or 
in  part  by  a  resident  or  residents  of  the  State,  or  navigating  the  waters 
of  any  river  or  bay  within  the  State,  and  having  a  general  depot  or 
terminus  within  the  State;  all  capital  loaned,  invested  or  employed  in 
any  trade,  conmierce  or  business  whatsoever;  the  capital  stock  of  all 
corporations,  companies,  associations,  firms  or  individuals  doing  busi- 
ness or  having  an  ofiice  in  the  State ;  the  money,  property  and  effects 
of  every  kind,  except  real  estate,  of  all  banks,  banking  institutions  or 
firms,  bankers,  money  lenders  and  brokers;  all  houses,  buildings, 
fences,  ditches,  structures,  erections,  or  other  improvements  built" or 
erected  upon  any  land,  whether  such  land  be  private  property  or  the 
property  of  the  State,  or  of  the  United  States,  or  of  any  municipal 
corporation  or  county  in  the  State,  and  all  other  property  of  whatso- 
ever kind  or  nature  not  included  in  the  term  real  estate,  as  said  term 
is  defined  in  this  act.'*  * 

In  a  certain  loose  sense,  a  mortgage  may  be  roscarded  as  personal 
property;  but  evidently  it  is  not  so  regarded  in  this  act.  The  mort- 
gage is  merely  a  security,  and  not  necessarily  a  security  for  money. 
As  the  counsel  well  remark,  a  mortgage  may  be  given  to  secure  the 
rendition  of  services,  or  performance  of  acts,  or  to  indemnify  "against 
possible  contingencies.  The  land  —  if  land  was  covered  by  these 
mortgages  —  may  be  taxed,  and  is,  without  reference  to  the  mortsrago 
on  it ;  and  if  the  mortgage  was  given  to  secure  a  debt,  the  debt  may  be 
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taxed  or  if  given  to  secure  a  loan  of  money,  then  the  money  may  be 
taxed.  But  certainly  it  was  not  intended  to  tax  a  mortgage,  as  such, 
and  also  to  tax  the  money  loaned  for  which  it  was  given,  or  the  solvent 
debt  it  represents.  The  assessment  here  does  not  show  for  what  these 
mortgages  were  given,  nor  on  what  property,  nor  whether  the  debts 
were  solvent,  nor  the  value  of  the  property  on  which  the  mortgages, 
were  taken.  The  respondent  rests  upon  the  sole  fact  that  a  mortgage 
was  held  or  taken  by  appellants  for  a  given  amount,  and,  therefore, 
this  mortgage  became  the  subject  of  taxation  as  for  that  amount  of 
money.  "We  are  unable  to  see  any  rule  for  this  construction  of  the 
Eevenue  Act. 

It  is  argued  by  the  respondent,  that  the  Eevenue  Act  does  not  re- 
quire the  description  of  personal  property  to  be  given,  but  only  its 
value;  and  that  in  this  case  the  list  showed  "personal  property  — 
mortgages  (Marysville)  $100,000,"  etc.  That  this  description  would 
be  enough  if  all  reference  to  the  mortgage  were  left  out,  and,  there- 
fore, this  reference  does  not  vitiate ;  that  if  this  property  were  over- 
estimated, then  the  proper  remedy  was  to  apply  to  the  Board  of 
Equalization..  But  it  is  answered,  that  these  mortgages  were  not  per- 
sonal property,  subject  as  such  to  taxation,  and  therefore  taking  the 
whole  statement  together,  it  is  shown  that  the  tax  was  not  proper, 
since  that  was  taxed  which  was  not  the  subject  of  taxation.  Prima 
facte,  a  mortgage  is  no  more  taxable  than  a  deed,  or  any  other  muni- 
ment of  title  or  mere  security.  The  money  which  it  secures  may  be 
taxed;  and  this  money  caimot  be  taxed  as  personal  property,  without 
a  more  particular  description  than  this  general  designation. 

^Vc  do  not  understand  the  statute  as  the  counsel  suppose.  By 
section  five  the  Assessor  is  to  ascerta'in  by  diligent  search,  etc.,  the 
name  of  all  persons  owning,  claiming,  etc.,  real  estate,  improvements 
or  personal  property,  and  the  full  cash  value  thereof.  The  same 
section  provides  "that  he  shall  list  and  assess  all  such  personal 
property,"  etc.  He  shall  demand  a  statement  under  oath  of  all  real 
estate,  improvements  or  public  lands,  or  personal  property,  etc.  By 
section  five,  different  classes  of  taxable  property  are  given,  as 
"money  on  hand  or  on  deposit"  "all  moneys  at  interest  se- 
cured by  mortgage  or  otherwise,"  "solvent  debts."  .  Obviously, 
if  a  lumping  assessment  were  made  of  personal  property,  it 
would  be  very  difficult  to  make  or  correct  the  valuation.  It  is 
true,  it  is  not  necessar}'  that  every  item  of  taxaljle  property  should  be 
listed,  for  that  would  be  a  useless  as  well  as  a  very  inconvenient 
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requisition.  But  the  different  classes  should  be  stated  —  as  goods, 
money  loaned,  gold  dust,  solvent  debts  —  the  general  designation, 
"  personal  property  '*  is  not  enough,  any  more  than  the  general  desig- 
nation, real  estate. 

We  think  the  assessment  shows  no  legal  demand  on  the  plaintiff  for 
the  money  collected  from  him. 

Judgment  reversed  and  cause  remanded. 


BAKER  V.  JOSEPH. 

Whim  pUdntlff  deposits  money  with  defendant,  to  be  loaned  ont  from  time  to 
time,  the  interest  to  be  collected,  and  principal  and  interest  held  by  him  for 
plaintiff  until  called  for,  there  a  continuous  trust,  and  the  Statute  of  Limit- 
ations does  not  begin  to  run  in  favor  of  defendant  until  after  demand  made  by 
plaintiff. 

In  such  case,  If  defendant  used  the  money  bimself,  he  would  be  like  a  guardian 
using  his  ward's  money,  and  be  regarded  as  a  borrower  upon  the  same  terms 
upon  which  he  could  have  loaned  to  others. 

As  to  whether  proof  of  the  conventional  rate  of  interest  in  San  Francisco  during 
the  time  defendant  held  plaintiff's  money  was  admissible,  stated. 

An  objection  that  one  of  two  counts  in  a  complaint  is  an  equitable  cause  of  action, 
and  should  not  be  tried  by  a  Jury,  must  be  taken  at  the  time,  and  cannot  be 
urged  on  appeal,  if  not  so  tak^i. 

Where  a  witness  is  sought  to  be  impeached  by  proof  of  contradictory  statements 
alleged  to  have  been  made  by  him,  the  precise  matter  of  these  contradictions, 
and  the  time  and  place  of  the  contradictory  statements  must  be  brought  to  the 
knowledge  of  the  witness  on  cross-examination. 

And  this  rule  as  to  evidence  of  contradictory  statements,  applies  equally  to  evi- 
dence of  declarations  or  acts  of  hostility  or  ill  feeling  on  the  part  of  witness. 
There  is  no  distinction  between  admitting  declarations  of  hostility  of  the  wit- 
ness, by  way  of  impairing  the  force  of  his  testimony,  and  admitting  contra- 
dictory statements,  so  far  as  this  rule  is  concerned. 

Where  the  objection  t»  such  impeaching  evidence  was  general,  and  the  Court 
excluded  the  testimony  without  assigning  any  reason,  the  Supreme  Court  will 
presume  in  favor  of  the  correctness  of  the  action  of  the  Court  below ;  and 
the  appellant  must  show  error  to  his  prejudice,  by  putting  his  exceptions  in 
the  proper  shape. 

It  cannot  be  assigned  for  error  in  the  Supreme  Court,  that  the  Court  below  refused 
a  nonsuit  because  of  no  demand  made  before  suit,  unless  that  ground  of  non- 
suit was  taken  below. 

Verdict  on  contradictory  proof  not  interfered  with  by  the  Supreme  Court 

Motions  for  new  trial  on  the  ground  of  newly  dincovcred  evidence,  regarded  with 
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distrust  and  disfavor,  and  the  strictest  showing  of  diligence  and  all  other  facts 
necessary,  is  required.  This  Is  especially  true  when  the  new  testimony  is  to 
impeach  a  witness  on  the  trial,  or  is  merely  cumulative.  The  party  must  show 
by  his  own  affidavit  that  he  did  not  know  of  this  evidence,  and  could  not  by 
due  diligence  have  obtained  it ;  the  affidavit  of  a  witness  is  not  sufficient.  (In 
this  case,  the  party  himself  was  present.) 


Appeal  from  the  Twelfth  District. 

The  facts  are  sxifficiently  stated  in  the  opinion.  The  motion  for 
nonsuit  was  made  on  the  ground  that  the  evidence  did  not  support  or 
prove  a  right  to  recover  on  either  count. 

Verdict  for  plaintiflE,  judgment  accordingly.    Defendant  appeals.    • 

Oeo.  F.  £  W.  H.  Sharp,  for  Appellant 

I.  The  Statute  of  Limitations  was  a  good  plea  in  bar,  whether  the 
plain tiflPs  proceeding  be  considered  as  at  law  or  in  equity.  (7  Johns. 
Ch.  110-115;  11  B.  Monroe,  161;. 20  Johns.  683;  Hill  on  Trustees, 
note  p.  72-3;  White  v.  White,  1  Md.  Ch.  Dec.  53;  3  Gill  &  J.  390.) 

II.  The  Court  erred  in  ruling  out  the  evidence  offered  as  to  the 
feeling  of  the  witness  Oppenheim,  and  as  to  his  contradictory  state- 
ments. (Atwood  V.  Weltorij  7  Conn.  66,  70 ;  Daggett  v.  Tallman,  8  Id. 
169,  177-8;  Swift  on  Ev.  148;  Starkie  on  Ev.  135;  Stark  v.  The  Peo- 
ple, 5  Denio,  106;  Newton  v.  Harris,  2  Selden,  345;  Morgan  v.  Frees, 
15  Barb.  352;  Daniel  v.  €onrad,  4  Leigh,  401,  405-6;  Cow.  &  flill's 
notes  to  Ph.  on  Ev.  1  vol.  765;  Thomas  v.  David,  7  Car.  &  Paine,  350; 
People  V.  Moore,  16  Wend.  423 ;  Green  on  Ev.  vol.  1,  sec.  449 ;  Howard 
V.  The  City  Fire  Insurance  Co,  4  Denio,  502;  Tucker  v.  Walsh,  17 
Mass.  IGO;  Hodges  v.  Clapp,  22  Conn.  262;  Crawley  v.  Page,  7,  Car. 
&  P.  789.) 

III.  The  Court  berow  erred  in  refusing  to  nonsuit  respondent.  No 
action  could  be  maintained  by  respondent  without  a  demand  before 
suit  —  none  at  all  was  proved,  and  the  transcript  shows  all  the  evi- 
dence given  at  the  trial  is  contained  in  statement.  {Cooley  v.  Betts, 
24  Wend.  203;  Rathbun  v.  Ingalls,  7  Id.  320.) 

IV.  The  verdict  and  judgment  are  clearly  against  evidence. 

V.  Appellant  is  entitled  to  a  new  trial,  on  the  ground  of  newly 
discovered  evidence,  as  he  brings  his  case  within  all  the  prerequisites 
governing  such  applications. 
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Stanley  &  Hayes,  for  Respondent, 

I.  The  circumstances  stated  in  the  complaint^  out  of  which  the 
cause  of  action,  be  it  legal  or  equitable,  arose,  are  such  as  to  take  the 
case  out  of  the  Statute  of  Limitations.  This  is  a  case  of  trust.  (1 
Greenl.  Cruise,  388,  note  1;  Bouvier's  Law  Die.  "Trust;"  Day  ▼. 
RoiK  18  N.  Y.  462.) 

II.  Even  if  the  statute  could  be  pleaded,  it  has  not  run,  because 
the  action  only  accrued  after  demand.  (2  Pothier  on  Obi.  126,  ed.  of 
1806;  Angel  on  Lim.  176-7;  Dowries  v.  Phosnix  Bank,  6  Hill,  298; 
Hill  on  Trustees,  note  2,  388  and  text;  Bush  v.  Barr,  1  Watts,  330; 
4  Harring,  270;  Kane  V.  Bloodgood,  7  Johns.  Ch.  122;  Murray  v. 
Costan,  20  Johns.  686.) 

III.  The  objection  to  a  jury  trial  upon  both  counts  of  the  com- 
plaint cannot  now  be  taken.  {Natoma  W.  and  M.  Go.  v.  Glarhin,  14 
Cal. ;  Broom's  Legal  Max.  122 ;  Pr.  Act,  sees.  44,  45 ;  Page  v.  O'Neal, 
12  Cal.;  Pfeiffer  v.  Reihn,  13  Id.;  17  N.  Y.  275.) 

IV.  The  evidence  as  to  the  feeling  of  the  witness,  Oppenheim,  was 
properly  excluded.  (1  Greenl.  Ev.  sec.  462,  (3)  e^  notes  and  post; 
2  Phillips  on  Ev.  435-6;  1  Starkie  Ev.  186;  Angus  v.  SmitK  22 
Eng.  C.  L.  360;  Carpenter  v.  Wall,  39  Id.  234;  Kimball  v.  Davis,  19 
Wend.  437;  Pa2mer  v.  Haight,  2  Barb.  211;  Sprague  v.  Caldwell,  12 
Id.  516;  Nelson  v.  Iverson,  24  Ala.  14.) 

V.  As  to  whether  a  demand  was  proven,  is  immaterial.  The  want 
of  it  was  not  stated  as  a  ground  of  nonsuit,  the  only  time  when  the 
point  could  have  been  made.  (KUer  v.  Kimbal,  10  Cal.  267.)  After 
verdict  the  proof  will  be  presumed. 

VI.  As  to  newly  discovered  evidence  as  a  ground  for  new  trial, 
defendant  did  not  bring  himself  within  the  law.  No  diligence  is 
shown.  He  does  not  show  that  he  was  ignorant  of  it  on  the  trial. 
(3  Vt.  161;  3  Graham  on  New  Trials,  1021-6,  1071,  1073;  1  Id. 
472;  3  CaL37.) 

Baldvtin,  J.  delivered  the  opinion  of  the  Court — Cope,  J.  and 
Field,  C.  J.  concurring. 

This  suit  was  brought  to  recover  of  the  defendant  several  sums  of 
money,  which  the  plaintiff  alleges  the  defendant  owes  him  and  refuses 
to  pay.  The  complaint  alleges  that  the  plaintiff,  being  about  to  leave 
this  State  for  the  East,  in  April,  1854,  deposited  with  the  defendant 
some  $6,000,  to  be  invested  by  the  latter  for  him  in  loans  at  interest, 
and  the  principal  and  interest  to  be  paid  to  plaintiff  on  l•eqll(^^lt.    Tlial 
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when  he  returned,  December  Ist,  1868,  he  demanded  the  money  of 
the  defendant,  who  refused  to  pay.  The  complaint  avers  that  the 
defendant  did  not  invest  this  money,  but  applied  it  to  his  own  uses ; 
and  this  fact  the  plaintiff  ascertained  since  his  return.  A  second 
count  in  the  complaint  is,  that  the  defendant,  as  agent  for  plaintiff, 
collected  some  $2,700  of  rents  on  property  of  plaintiff  in  this  State,  to 
be  accounted  for  and  paid  over  on  request,  etc. 

Defendant,  in  his  answer,  denied  the  averments  of  the  complaint, 
and  set  up  the  Statute  of  Limitations  of  three  years;  also  set  up  a 
counter  claim  of  $17,000,  for  money  paid,  etc.  The  case  was  tried  by 
a  jury,  who  found  a  verdict  for  the  plaintiff.  A  motion  was  made  for 
a  new  trial,  on  several  grounds  —  for  newly  discovered  evidence  among 
other  causes  —  and  overruled.  To  the  plea  of  the  Statute  of  Limita- 
tions, the  plaintiff  demurred,  and  the  Court  sustained  the  demurrer. 

Several  errors  are  assigned,  which  we  will  consider  in  their  order. 

1.  That  the  Court  improperly  sustained  the  demurrer  to  the  plea  of 
the  Statute  of  Limitations.  This  defense  is  in  these  words :  '*  And  for 
further  plea  in  this  behalf,  the  said  defendant  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  the  said  defendant  did  not,  at  any  time 
w^ithin  three  years  next  before  the  filing  of  the  plaintiff's  complaint, 
undertake  and  promise,  in  manner  and  form  as  the  plaintiff  has  com- 
plained against  him  in  the  first  count  of  his  said  complaint/*  The 
obvious  answer  to  this  objection  is,  that,  according  to  the  complaint, 
this  money  was  deposited  with  Joseph  to  be  loaned  out,  from  time  to , 
time,  the  interest  collected,  and  the  principal  and  interest  held  and 
kept  by  him  for  the  plaintiff,  until  tiie  plaintiff  called  for  it.  This 
was  a  continuous  trust.  The  gravamen  of  the  action  is  not  that  this 
promise  to  loan  the  money  was  made,  but  that  it  was  broken,  the 
plaintiff  insisting  that  Joseph  did  not  and  would  not  pay  over  this 
money  when  demanded.  But  if  the  contract  were  as  averred  in  the 
complaint,  and  the  defendant  received  the  money  on  this  agreement, 
the  mere  failure  to  loan  the  money  would  not  place  Joseph  in  any 
better  situation  than  if  he  had  complied  with  his  contract.  If  he  chose 
to  use  this  money  himself,  he  would  be  like  a  gimrdian  using 
his  ward^s  money,  in  which  case  he  is  regarded  as  a  bor- 
rower, upon  the  same  terms  upon  which  he  could  have  loaned 
to  others.  (See  the  case  of  Bnjan  v.  Craig,  12  Ala.  358.)  But 
whether  he  loaned  it  or  not,  or  whatever  the  responsibilities  incurred 
by  him  for  not  loaning  it,  the  repayment  of  the  money  received  was 
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not  to  be  made  until  demanded  by  plaintiff,  and  this  was  not  done, 
according  to  the  bill,  until  December,  1858.  The  statute,  of  course, 
does  not  commence  to  run  from  the  making  of  a  contract,  but  from 
the  breach  of  it;  and  a  depository  ig  not  in  default,  as  a  general  rule, 
until  demand.  This,  it  seems  to  us,  is  an  answer  to  the  first  error 
assigned  by  the  appellant. 

2.  The  next  assigned  error  is,  that  proof  was  improperly  admitted 
of  the  conventional  rate  of  interest  in  San  Francisco.  There  is  no 
force  in  this  objection.  There  was  no  specific  reason  given  for  the 
objection  to  this  testimony.  As  a  part  of  the  general  matters  involved, 
or  as  explanatory  of  the  motives,  intent  or  for  the  delay  to  call  for  the 
money,  or  to  make  demand,  or  the  inducements  to  invest  here,  this 
proof  might  have  stnne  bearing.  Besides,  the  Court  instmctfd  the 
jwTv  to  disregard  this  proof,  and  it  could,  after  this>  have  had  no  in- 
fluence on  the  verdict.  The  result  seems  to  show  that  it  bad  none. 

3.  ^Yhethe^  the  trial  by  the  jury  upon  b«4h  coun^ts-  was  proper  or 
not,  we  cannot  now  inquire.  The  defendant  Aould  have  objected  at 
the  time.     (See  Smith  v.  Branttan,  13  Cal.) 

4.  It  is  said  that  the  Court  erred  in  excluding  proevf  of  the  state  of 
feeling  of  the  witnesses  Oppenheim  and  Brooks.  On  cross-examina- 
tion, Oppenheim  testified  that  he  had  no  animosity  towards  Joseph. 
He  also  testified  that,  "  since  the  ccwnmencement  of  this  suit,  and  at  no 
other  time,  I  never  stated  to  Mrs.  Fox  that  I  woald  ruin  defendant,  or 
words  to  that  effect.'^  The  appellant  offered  to  prove  by  Fox  that,  in 
conversation  with  appellant,  held  about  the  time  of  the  commence- 
ment of  this  action,  Oppenheim  told  him  he  would  ruin  the  defendant. 
Some  other  testimony  of  like  import  was  offered  and  rejected.  The 
ground  of  this  rejection  was  the  obvious  one  that  the  questions  were 
not  directly  put  to  the  witness,  whether  he  had  made  these  statements, 
and  proper  information  as  to  time  and  place,  and  the  precise  matter 
which  was  to  be  used  against  him  pven,  so  that  an  opportunity  might 
be  afforded  to  rebut  or  to  explain  it.  It  is  unquestionable  that  where  a 
witness  is  sought  to  be  impeached  by  proof  of  contradictory  state- 
ments, made  or  alleged  to  have  been  made  by  him,  it  must  be  brought 
to  the  knowledge  of  the  witness  what  the  precise  matter  of  the-a^-  con- 
tradictions is,  and  the  time  and  place  of  making  them.  This  rule  is 
based  upon  a  principle  of  justice,  which  requires  that  the  witness  have 
a  fair  opportunity  of  explaining  what,  without  such  explanation, 
might  appear  to  be  suspicious.  Bat  it  is  said  that  the  same  rule  does 
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not  hold  in  regard  to  expresBions  of  hostility  or  ill  feeling  on  the  part 
of  the  witness.  It  is  argued  that  the  value  and  weight  of  testimony, 
in  some  degree,  depend  upon  the  state  of  feeling  of  a  witness;  that  a 
witness,  whose  feelings  are  embittered  against  a  party,  is  not  so 
worthy  of  credence  as  a  witness  standing  indifferent;  and  that,  there- 
fore, proof  of  this  state  of  unfriendly  feeling  is  admissible,  as  inde- 
pendent evidence  affecting  the  testimony  of  the  witness.  This  distinc- 
tion is  more  plausible  than  sound.  No  mode  of  ascertaining  the  state 
of  feeling  of  the  witness  exists,  except  that  disclosed  by  the  declara- 
tions or  the  acts  of  the  witness  sought  to  be  impeached  by  these  declar- 
ations. The  same  principle,  which  assures  to  him  the  privilege  of  ex- 
planation when  contradictory  declarations  are  offered,  applies  to  as- 
sure him  the  right  of  explanation,  when  declarations  of  hostility  are 
sought  to  be  introduced.  In  effect,  it  is  attempted  to  be  shown  that 
the  witness  has  asserted,  directly  or  impliedly,  something  different 
from  the  present  testimony;  that,  whereas  he  professes  or  holds  him- 
self out  to  be  an  indifferent  and  impartial  witness,  testifying  without 
predjudice  or  feeling,  yet,  really  and  in  fact,  he  is  a  prejudiced  witness, 
whose  passions  color  his  testimony.  The  weight  of  authority  and  the 
reason  of  the  rule,  are  as  we  have  stated  them.  We  can  see  no  dis- 
tinction between  admitting  declarations  of  hostility  of  the  witness, 
by  way  of  impairing  the  force  of  his  testimony,  and  admitting  con- 
tradictory statements  for  the  same  purpose,  so  far  as  this  rule  is  con- 
cerned; for,  in  either  case,  an  opportunity  should  be  given  tlie  wit- 
ness to  explain  what  he  said.  We  understand  this  doctrine  to  be  laid 
down  by  the  best  standards.  Thus,  Ph.  Ev.  2  vol.  435,  says :  "  The 
rule  that  a  witness  ought  to  be  crosa-examined  as  to  contradictory 
statements,  before  they  can  be  admitted  in  evidence  to  impeach  the 
credit  of  his  testimony,  has  been  extended  not  only  to  contradictory 
statements,  but  also  to  other  declarations  of  the  witness,  and  to  acts 
done  by  him  through  the  medium  of  declarations  or  words;  so  that,  if 
it  is  intended  to  offer  evidence  of  former  declarations  of  a  witness,  or 
of  acts  done  by  him  touching  the  cause,  not  with  a  view  to  contradict 
his  statement  upon  oath,  but  for  the  purpose  of  discrediting  him  as  a 
corrupt  witness,  or  as  one  who  would  corrupt  other  witnesses,  in  this 
case  also,  it  has  been  determined  that  the  witness  should  be  previously 
questioned  as  to  them  in  cross-examination.  This  appears  from  an 
answer  of  the  Judges  to  a  question  put  to  them  by  the  House  of  Lords, 
in  the  course  of  the  proceedings  before  referred  to.  The  question 
was  in  the  following  words:   *If  a  witness  in  support  of  a  prose- 
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cution  has  been  examined  in  chiefs  and  has  not  been  asked  in  cross- 
examinations  as  to  declarations  made  by  him,  or  as  to  acts  done  by  him, 
to  procure  persons  corruptly  to  give  evidence  in  support  of  the  prose- 
cution, whether  it  would  be  competent  to  the  party  accused  to  examine 
witnesses  in  his  defense,  for  the  purpose  of  proving  such  declarations 
or  acts,  without  first  calling  back  the  witness  to  be  examined  or  cross- 
examined  as  to  the  fact  whether  he  ever  made  such  declarations  or  did 
such  acts?*  Another  question  was  the  following:  *If  a  witness,  called 
on  the  part  of  a  plaintiff  or  prosecutor,  gives  evidence  against  the 
defendant,  and  if,  after  the  cross-examination  of  the  witness  by  the 
defendant's  counsel,  they  discovered  that  the  witness  so  examined  has 
corrupted,  or  endeavored  to  corrupt,  another  person  to  give  false  testi- 
mony in  such  case;  whether  the  defendant's  counsel  may  not  be  per- 
mitted to  give  evidence  of  such  corrupt  act  of  the  witness,  without 
calling  him  back?  The  Judges  were  of  opinion,  on  both  questions, 
that  the  proposed  proof  could  not  be  adduced  without  a  previous  cross- 
examination  of  the  witness  as  to  the  subject  matter.  'The  general 
rule,*  says  the  Lord  Chief  Justice, '  and  the  general  practice  is  this :  If 
it  be  intended  to  bring  the  credit  of  a  witness  into  question,  by  proof  of 
anything  that  he  may  have  said  or  declared  touching  the  cause,  the 
witness  is  first  asked,  upon  cross-examination,  whether  or  no  he  has 
said  or  declared  that  which  is  intended  to  be  proved/  (CarperUer  v. 
Wail,  11  A.  &  E.  803;  2  Barb.  211;  12  Id.  696;  1  Qreenl.  Ev.  sec 
462.)  This  author  says  that  the  rule  is  extended,  not  only  to  contra- 
dictory statements  by  the  witness,  but  to  other  declarations,  and  to  acts 
done  by  him  through  the  medium  of  verbal  communications  or  corres- 
pondence, which  are  offered  with  the  view  to  contradict  his  testimony 
in  chief,  or  to  prove  him  a  corrupt  witness  himself,  or  to  have  been 
guilty  of  attempting  to  corrupt  others.'* 

The  offer  to  introduce  the  proof  of  the  declarations  of  the  witnesses, 
Oppenheim  and  Brooks,  did  not  meet  the  requirements  of  the  rule,  as 
laid  down  in  the  Queen's  case,  and  now  generally  recognized.  There 
was  no  such  specification  of  time,  place  and  occasion  as  to  give  to  the 
witness  the  full  opportunity  of  explanation.  The  objection  of  the 
plaintiff  was  general;  and  no  reason  is  given  for  the  exclusion  by  the 
Court.  We  must  presume  in  favor  of  the  correctness  of  the  action  of 
the  Court,  and  it  rests  upon  the  appellant  to  show  error  to  his  preju- 
dice. The  defendant  was  bound  to  put  his  exception  in  such  shape  as 
to  show  this  error.    This  he  seems  not  to  have  done.    Indeed,  it  does 
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not  appear  what,  or  that  any  questions  were  put  to  the  witness  on 
their  cross-examination. 

5.  It  is  next- assigned  tiiat  tiie  Court  refused  to  nonsuit  the  plaintiff, 
because  no  demand  was  proven  before  suit.  But  this  point,  if  it  could 
have  been  well  taken  below,  is  not  available  here  —  this  ground  not 
having  been  taken  before  tiie  District  Court. 

6.  It  is  insisted  that  the  verdict  is  against  the  weight  of  evidence. 
We  have  gone  over  the  proofs  in  the  cause,  and  they  certainly  present 
a  very  strong  case,  upon  facts  and  inferences,  in  favor  of  either  of  the 
opposing^  theories  of  the  parties.  But  the  positive  testimony  of  the 
plaintiff's  witnesses  was  before  the  jury,  and,  however  plausible  the 
argument  against  their  statements,  we  cannot,  upon  well  settled  princi- 
ples, int        'c  with  the  verdict. 

7.  Tilt  .^st  assignment  involves  the  qneetion  of  the  denial  of  the 
motion  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence. 
Applications,  for  this  cause  was  regarded  with  distrust  and  disfavor. 
The  temptations  are  so  strong  to  make  a  favorable  showing,  after  a 
def  oat  in  an  angry  and  bitter  controversy  involving  considerable  inter- 
ests, and  the  circumstance  that  testimony  had  just  been  discovered, 
when  it  is  too  late  to  introduce  it,  so  suspicious,  that  Courts  require  the 
very  strictest  showing  to  be  made  of  diligence,  and  all  other  facto  neces- 
sary to  give  effect  to  the  claim.  Especially  is  the  rule  held  in  its  strict- 
uess,  when  the  newl^estimony  is  to  impeach  a  witness  on  the  trial,  or  is 
merely  cmmdativB.  So  it  is  said  by  GFraham  and  W.  on  New  Trials 
(1  vol.  478).  **The  party  applying  on  the  ground  of  newly  discovered 
evidence,  must  make  his  diligence  apparent;  for  if  it  is  even  left  doubt- 
ful that  he  knew  of  the  evidence,  he  will  not  succeed  in  his  application." 

The  aflBdavit  of  Joseph  shows  no  compliance  with  this  rule.  He 
must  show  by  his  own  affidavit  that  he  had  not  this  knowledge,  and 
could  not  by  due  diligence  have  obtained  it  The  affidavit  of  a  wit- 
ness is  not  enough. 

In  this  case,  the  affidavit  of  Joseph  seems  to  ignore  the  exercise  of 
diligence,  in  procuring  this  testimony  now  professed  to  have  been  dis- 
covered. 

Much  must  be  left  to  the  discretion  of  the  Ju&ge  below  in  passing 
upon  these  applications;  and  we  should  interfere  witii  great  reluc- 
tance with  his  action. 

Judgment  affirmed. 
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ACKLEY  &  DANA  t».  OHAMHEBLAIN'. 

A  JUDGMENT  recovered  agalnat  the  hnahan<i  doea  au>t  .become  a  lien  'on  the  Jiome- 
stead,  and  a  sale  of  the  iiomeatead  upon  an  execatlon  issued  on  such  Judg- 
ment Is   TOid. 

Vfae  lien  of  a  judgkneat  Is  TiBSly  the  creature  of  statiEfee,  and  In  this  Btate  tbe 
statute  onlj  provides  tliat  Ji  jndgmeDt -shall  beoome  a  lien  trm  the  time  It  is 
docketed  i|pon  the  property  of  the  judgment  debtor  "  not  exempt  from  execn- 
tfon,"  whieh  means  upon  property  subject  "to  forced  sale.  The  homestead  Is  not 
subject  to  .«iich  sale,  «ititer  on  flKventloii  or  mmj  aittar  Inal  process  aif  the 
Court. 

In  this  case,  the  premises,  consisting  of  a  principal  building,  with  a  bam,  store- 
hottse  and  otit-honses  appirrtenant  thereto,  were  held  to  be  a  homestead, 
although  the  prtnelpal  building  was  aasd  aa  a  hot6l,  aa  well  as  a  dwelling  for 
the  family  —  it. appearing  that  the  land,  one  hundred  and  aizty  acres,  was 
taken  up,  and  said  building  originally  intended  as  a  residence  for  the  family, 
and  that  the  nature  and  extent  of  the  hotel-keeping  did  not  interfere  with  the 
general  cfearactsr  <tf  the.premiaea  aa  aueh  dwalling,  and  that  the  entire  premises 
were  not  worth  oyer  |;2,000. 

Query,  whether  premises  devoted  chiefly  to  business  purposes,  though  occupied  in 
part  by  the  family,  can  he  Claimed  aa  a  homestead? 

Appeal  fnmi  the  Blei^entfa  DntriBt 

The  facts  sufiSciently  appiear  in  the  apinioiL  DftfanAant  had  judg- 
ment   Plaintiffs  appeal. 

Hde  &  Smith,  for  Appellants. 

I.  The  premises  were  used  as  a  general  hotel,  and  cannot  be 
daimed  as  a  Tiomestead.  (1  ClaA,  (Iowa)  435;  Oarv&y  v.  Easter- 
brook,  6  Cal.;  4  Iowa,  368.) 

IT.  The  homestead  exemption  nnder  our  law  is  a  mere  personal 
privilege,  which  is  not  transferable ;  and  hence,  if  this  property  could, 
at  any  time,  be  claimed  as  exempt,  the  vendee  of  Guion  and  wife  took 
subject  to  the  attacTiment,  judgment  and  purchase  of  plaintiffs.  (Pr. 
Act,  sec.  204;  Chamberlain  v.  Ly£ll,  3  Mich.  448;  Hoyt  y.  Howe,  3 
Wis.  752.) 

Tfitih  4e  BiOyw,  for  Hespondent. 

I.  The  premises  did  not  cease  to  be  ft  homestead  when  they  were 
used  as  a  hotel. 

This  was  not  a  hotel  in  the  ordinary  sense  of  that  term,  as  applied 
to  buildings  in  towns  and  cities.    It  is  part  of  the  ^'  social  condition  of 
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the  country/*  of  which  the  Court  will  take  notice,  that  ranches  of  the 
character  of  this,  situated  on  mountain  roads,  are  almost  universally 
and  necessarily  public  houses  to  a  certain  extent,  and  yet  constitute  the 
homes  of  the  families  residing  thereon.  The  farmers  of  the  country 
nearly  all  keep  public  house.  Under  the  first  section  of  the  Home- 
stead Act,  the  test  seems  to  be  that  the  premises  shall  be  '^  a  lot  of  land 
with  the  dwelling-house  thereon  f'  and  if  the  uses  to  which  Quioxy  put 
the  premises  were  not  inconsistent  with  fhe  character  of  a  dwelling- 
house,  then  they  were  the  homestead.  {Pry or  v.  Stone,  19  Texas, 
572;  Hancock  v.  Morgan,  17  Id.  682.) 

II.  A  purchaser  of  the  homestead  by  deed  from  husband  and  wife 
gets  a  title  valid  as  against  a  purchaser  at  a  judicial  sale,  under  a 
judgment  against  the  husband,  made  while  the  premises  were  occupied 
as  a  homestead. 

The  homestead  is  not  subject  to  forced  sale.  (8  Mich.  468 ;  3  Wis. 
752,  and  Chilton's  Opinion,  758 ;  Sampson  &  Keens  v.  Williamson,  6 
Texas,  109 ;  Lee  v.  Kingsbury,  13  Id.  68;  Stone  v.  Darrell,  20  Id.  11 ; 
Wood  V.  Chambers,  Id.  247;  Bridgm^n  v.  WUlard,  4^  Greene,  (Iowa) 
563.)  The  decisions  in  this  Court,  prior  to  Oee  v.  Moore,  (14  Cal.) 
sustain  our  position,  and  that  case  does  not  touch  the  question  here, 
because  the  conveyance  there  was  voluntaiy. 

FiELD^  C.  J.  delivered  the  opinion  of  the  Court — CSopx,  J.  concur- 
ring. 

This  is  an  action  to  recover  the  possessimi  of  certain  premises  Atsy 
ated  in  Placer  county.  The  plaintiffs  claim  title  by  virtue  of  a  convey- 
ance from  the  Sheriff  of  that  county,  bearing  date  in  March,  1859, 
executed  upon  the  purchase  of  the  premises  at  a  sale  under  judgment 
and  execution  against  one  Daniel  Ouion.  The  judgment  was  recovered 
in  August,  1868,  and  the  sale  was  made  in  September  following.  At 
the  time,  and  for  nearly  a  year  previous,  the  premises  were  the  prop- 
erty of  Guion,  and  the  principal  building  erected  thereon  was  occupied 
as  the  residence  of  himself  and  family,  and  at  the  same  time  was  used 
as  a  hotel.  Subsequent  to  the  sale,  and  in  Januaxy,  1869,  the  premises 
were  conveyed  by  the  joint  deed  of  Quion  and  wife  to  the  grantor  of 
the  landlord  of  the  defendant. 

If  the  premises  in  controversy  acquired  the  character  of  homestead 
by  the  residence  of  Guion  and  his  family,  the  judgment  of  the  plaintiffs 
never  became  a  lien  thereon,  and  the  sale  upon  the  execution  was  void. 


Digitized  by 


Google 


SFPBEME  COURT  — JULY  TERM,  1860.  183 

Aeklej  V.  Ctuunberlalii. 

The  lien  of  a  judgment  is  pniely  tiie  creatore  of  statute;,  and  in  this 
State  the  statute  only  proyides  that  a  judgment  shall  become  a  lien 
from  the  time  it  is  docketed  upon  the  property  of  the  judgment  debtor 
"  not  ea&mpi  from  execution/*  which  means^  upon  property  which  is 
subject  to  forced  sale.  The  homestead  is  not  subject  to  sudi  sale^  either 
on  execution  or  any  other  final  process  of  the  Court  The  only  ques- 
tion then  for  consideration  is^  whether  the  premises,  from  the  fact 
that  the  principal  building  thereon  was  used  as  a  hotel,  ever  acquired 
the  character  of  a  hemestead. 

The  premises  consist  of  a  ranch,  or  farm,  of  one  hundred  and  sixty 
acres,  and  the  building  used  as  a  hotel,  with  the  usual  bam,  store- 
house and  out-houses  appurtenant  thereto.  The  building  was  origin- 
ally designed  for  a  family  residence  and  store-house,  but  in  the  pro- 
gress of  erection  the  design  was  changed  so  as  to  adapt  it  to  the  pur- 
poses of  a  hotel.  It  was  not  completed  until  January,  1858,  but.  was 
occupied  in  its  unfinished  state  by  Ouion  and  his  family  as  their 
residence  from  November  previous.  It  was  situated  on  a  mountain 
road,  and  its  owner  kept  boarders  and  lodgers,  and  furnished  accom- 
modations to  travelers.  The  value  of  tiie  entire  premises  did  not  ex- 
ceed two  thousand  dollars. 

A  homestead  is  the  residence  of  the  family  -^  is  the  place  where  the 
home  is  —  and  it  would  seem  unreasonable,  upon  first  impressions, 
that  premises  should  be  regarded  as  a  homestead,  unless  devoted  prin- 
cipally to  such  residence  and  home.  It  would  seem  unreasonable,  for 
example,  that  a  gas  factory  should  be  impressed  with  the  character  of 
a  homestead,  because  the  owner  resided  with  his  family  in  the  upper 
story  of  the  building,  or  that  a  store-house  should  become  exempt  from 
execution,  because  the  owner  occupied  the  basement  in  the  same  way. 
The  question  whether  property  devoted  chiefly  to  business  purposes  can 
be  subject  to  a  homestead  daim  is  full  of  embarrassment,  and  we  are 
not  required  to  lay  down  any  positive  rule  on  the  subject  in  the  present 
case.  In  this  case  the  building  was  intended  for  a  dwelling-house,  as 
well  as  a  hotel.  It  was  the  intention  of  the  owner  in  its  construction  to 
make  it  his  residence.  It  was  occupied  by  him  and  his  family  as  such 
residence  before  it  was  ever  used  as  a  hotel.  The  nature  and  extent 
of  the  business  did  not  interfere  with  its  general  character  as  a  dwell- 
ing house.  The  keeping  of  boarders  and  accommodation  of  lodgers 
and  travelers  were  not  inconsistent  with  the  main  purpose  of  taking  up 
the  one  hundred  and  sixty  acres,  and  the  erection  of  the  building. 
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Upon  iihe  whole  case,  we  are,  therefore^  of  opinion  that  the  premises 
were  irapreseed  with  the  character  of  a  homestead,  and  so  affirm  the 
judgment. 


McCartney  v,  fitz  henry  et  al. 

Whbbk  the  record  shows  simply  a  statement  signed  by  the  District  Judge,  with- 
out any  certificate  preceding  as  to  the  correctness  of  the  sta,tement,  and  It  does 
not  purpCFt  to  be  .a  statement  on  motion  for  new  trial,  and  no  order  appears 
disposing  of  the  motion  for  new  trial :  Held,  that  there  is  no  statement  on 
mt>non  for  new  trial  or  on  appeal.  And  the  grounds  of  the  motion  for  new 
trill  not  l>elng  filed  within  the  time  required  by  law,  the  appeal  is  from  the 
jufl^roent  alone. 

The  Supreme  Court  will  consider  only  errors  of  law,  to  which  exceptions  have 
•  Ik'  II  i-egularly  taken.  The  findings  of  the  Court  below  on  the  facts  will  not 
l)r  J  oviowed. 

A  deed  to  defepdftnt  admitted  as  prima  facie  evidenee,  the  question  as  to  the 
idtutlty  and  description  of  the  premises  being  matter  of  subsequent  proof.  See 
facts. 

If  esc(|>tIoDs  to  the  rulings  below  be  not  taken  at  the  time,  they  cannot  be  urged 
on  appeal. 

Appjval  from  the  Sixth  District 

Replevin  for  a  lot  of  barley  and  hay,  raised  and  cut  by  defendant 
on  laiul  bought  hy  him  of  one  Treadway.  Plaintiff  claimed  under  a 
mortgage,  executed  to  him  by  J.  0.  Sherwood  and  wife,  of  "  a  farn\ 
known  a?  Gold  Spring  Ranch,  lying  and  boing  in  Sacramento  county, 
State  of  California,  recorded  by  the  said  J.  0.  Sherwood  in  book  ^  A  ' 
of  preemption  claims  for  said  count}^,  the  boundaries  of  which  are  par- 
ticularly described  in  said  record,  and  containing  one  hundred  and 
sixty  acres/'  Plaintiff  foreclosed  this  mortgage,  bid  in  the  land,  and 
received  the  Sheriff's  deed. 

Sherwood  and  Treadway  were  partners,  and  took  up,  respectively, 

)ining  tracts  of  one  hundred  and 
etc.,  were  built  on  the  Treadway 
on  the  Sherwood  claim.  The  pre- 
irded  in  book  "  B,"  instead  of  book 
'he  barley  and  hay  were  raised  an  • 
m  up  by  him.     Plaintiff  claimed 
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that  the  tenn  ^^  Gold  Spring  Rjuch  "  meant  the  whole  fliree  hundred 
and  twenty  acres,  and  introduced  evidence  to  show  that  fact;  and 
offered  also  to  show  that  when  he  took  the  moii^ge  from  Sherwood, 
Treadway  told  pl^tiff  iie  (Treadway)  Bad  no  interest  in  the  land  — 
that  it  belonged  to  Sherwood,  and  that  defendant  knew  of  this  when 
he  purchased  of  Treadway.  This  last  evidence  waa  ruled  out.  Defend- 
ant oiTored  in  evidence  a  deed  from  Tueadway  to  him  of  the  land  on 
which  the  crops  grew;  to  which  plaintiff  objected,  on  the  grounds: 
First,  that  Treadway  had  not  shown  that  he  ever  complied  with  the 
Possessory  Act  of  this  State,  so  as  to  give  him  any  title  to  convey ; 
Sec(Hid,  that  if  he  had  any  interest,  it  was  only  as  partner,  and  ho 
abandoned  it;  Third,  that  the  deed  was  made  to  E.  P.  Henry,  and  not 
to  defendant  Overruled  and  exceptions.  Plaintiff  claimed  to  be  the 
owner  of  the  grain  and  hay,  becauae  of  hia  alleged  ownership  of  the 
land  on  which  they  grew.  The  Court  below  found  defendant,  Fitz 
Henrj',  to  be  the  owner,  and  in  possession  of  the  property  sued  for. 
Judgment  for  defendant.    Plaintiff  appeals. 

W.  S.  Long,  for  Appellant 

E.  B,  Crocker,  for  Respondent 

Baldwin,  J.  delivered  the  opinion  of  the  Co^rt  —  Copb,  J.  con- 
cnrriiig. 

We  do  not  see  any  settled  or  agreed  statement  in  this  case,  on  mo- 
tion for  a  new  trial  or  on  appeal.  There  appears  the  signature  of  a 
Judge  of  the  District  Court,  but  no  certificate  of  the  correctness  of  the 
statement  preceding,  which  does  not  purport  to  be  a  statement  on  mo- 
tion for  a  new  trial;  nor  do  we  see  any  order  disposing  of  the  mo- 
tion for  a  new  trial.  The  grounds  of  the  motion  for  a  new  trial  were 
not  filed  within  the  time  required  by  law.  The  appeal  here,  then, 
must  be  from  the  judgment.  This  was  rendered  by  the  Court,  sitting 
without  a  jury.  No  statement  on  appeal  appears  in  the  record;  but 
if  we  are  to  consider  this  stfttement  as  a  statement  on  appeal,  we  can 
only  consider  the  errors  of  law  to  which  exception  was  regularly  taken. 
The  Court  finds  that  the  defendant,  Fitz  Henry,  was  the  owner  and 
in  possession  of  the  property.  Whether  the  Court  was  warranted  by 
the  evidence  in  so  finding,  we  cannot  determine,  as  on  appeal  we 
cnnnot  review  the  finding  on  the  facts.  This  disposes  of  the  t\^^o 
first  assignments  of  the  appellant. 
j     Two  other  assignments  remain. 
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1.  That  the  Court  erred  ii^  admitting  Treadwa/s  deed  to  Pitz 
Henry. 

2.  That  the  plaintiff  offered,  and  was  not  permitted  to  show,  that  at 
the  time  Sherwood  and  wife  executed  the  mortgage  to  plaintiff, 
Treadway  represented  to  him  that  he  had  no  title  to  the  premises 
mortgaged,  and  this  was  known  to  Pitz  Henry. 

Prima  facie,  on  the  theory  upon  which  the  plaintiff  proceeded  in 
the  conduct  of  the  cause,  the  deed  of  Treadway  to  Pitz  Henry  was 
evidence,  the  question  of  the  identity  and  description  of  the  premises 
being  a  matter  of  subsequent  proof. 

The  last  assignment  is  answered  by  the  suggestion,  that  if  this 
matter  were  important,  the  plaintiff  took  no  exception  to  the  ruling  of 
the  Court  at  the  time ;  and  it  is  too  late  now  to  take  it  on  appeal. 

We  see  no  error  in  the  record  which  would  justify  a  reversal  of  the 
judgment. 

Judgment  affirmed. 


PEOPLE  ex  rel  ORMAN  v.  RILEY. 

Whbbi  ft  ipecial  term  of  tbft  County  Court  waa  held,  oa  tbe  flrat  day  of  May, 
upon  notice  to  tbat  effect  given  on  the  twenty-fourth  of  April  precedlnj;.  the 
proceedings  of  the  Court  were  Irregular,  If  not  void,  the  statute  (Wood's  Dig. 
881)  requiring  a  notice  of  not  lets  than  ten,  nor  more  than  twenty  days. 

Appeal  from  the  County  Court  of  Del  Norte. 

Contest  for  the  office  of  Sheriff.  The  case  was  before  the  Supreme 
Court  in  January  last,  and  is  reported  in  15  Cal.  On  the  return  of  the 
remittitur,  the  County  Judge  made  an  order,  April  24th,  1860,  for  a 
special  term  of  his  Court,  on  the  first  day  of  May,  for  the  hearing  of 
the  case.  The  order  was  Ber?ed  on  the  defendant,  April  25th,  and  on  the 
opening  of  the  Court,  on  the  first  day  of  May,  he  moved  that  the  case 
be  put  over  to  the  next  term,  on  the  ground  that  the  statutory  notice  of 
ten  days  had  not  been  given.  Motion  denied,  defendant  excepting. 
He  then  moved  for  a  continuance  for  twenty  days,  upon  affidavit  as  to 
file  absence  of  material  witnesses.  Motion  overrule ;  defendant  ex- 
cepting. The  cause  being  then  tried,  judgment  was  rendered,  declar- 
ing relator  entitled  to  the  office  of  SheriiBF,  and  anmilling  the  certifi- 
cate of  election  given  by  the  Supervisors  to  defendant    He  appeals. 
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Cotton  <6  Harrison,  for  Appellant 

CoPB,  J.  delivered  the  opinion  of  the  Court  —  Fixld,  C.  J.  con- 
curring. 

This  is  a  contest  for  the  office  of  Sheriff  of  the  county  of  Del 
Norte.  The  judgment  must  be  reversed,  upon  the  ground  that  the 
special  term  of  the  Court  at  which  the  case  was  tried  was  called  upon 
insufficient  notice.  The  statute  (Wood's  Dig.  381)  requires  a  notice 
of  not  less  than  ten  nor  more  than  twenty  days,  and  the  failure  to 
give  the  requisite  notice  in  this  case,  renders  the  proceedings  irregular, 
if  not  void. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 


PEOPLE  V.  CORNELL. 

On  an  indictment  for  an  aisault  wltb  Intent  to  coounlt  morder,  defendant  plead 
guilty  to  an  aaiaalt  with  a  deadly  weapon  with  intent  to  commit  bodily  injury. 

Some  offenseii  may  be  punisbed  either  aa  felonies  or  aa  mlademeanon,  and  in 
the  county  JalL  Defendant  appeals:  Hsid,  that  the  Supreme  Court  haa  no 
JuriedictloB  of  the  appeal,  the  offense  for  which  defendant  was  puniahed  being 
a  misdemeanor  only,  and  not  a  felony. 

SoHM  offenses  may  be  punished  either  as  felonies  or  as  misdemeanors,  and  in 
sneh  cases  the  punishment  Inflicted  must  determine  the  grade  of  the  offense,  and 
the  right  of  appeal  depends  on  the  nature  and  extent  of  the  punishment. 

Apfbal  from  tiie  Court  of  Sessions  of  San  Francisco. 

Defendant  appeals. 

A.  M.  Heslep,  for  Appellant 

Thos.  H.  Williams,  Attorney  General,  for  Respondent,  cited,  on  the 
motion  to  dismiss,  People  v.  AppUgate,  5  Gal.  1^96 ;  Conat.  art.  6,  sec. 
4. 

OoPBy  J.  ddiveied  the  opinion  of  the  Court  —  Baldwdt,  J.  oon- 
cttrnng. 

The  defendant  was  indicted  for  an  assault  with  intent  to  commit 
murder.  He  pleaded  guilty  to  an  assault  with  a  deadly  weapon  with 
intent  to  commit  bodily  injury,  and  upon  this  plea  he  was  adjudged  to 
pay  a  fine  of  $1,S00,  or  be  imprisoned  in  the  county  jail.    The  At- 
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tomey  General  moves  to  dismiss  the  appeal,  upon  tiie  ground  that  the 
oflfense  is  not  a  felony.  The  statute  makes  every  oflEenae  a  felony  which 
is  punishable  with  death,  or  by  imprisonment  in  the  Btate  prison. 
There  are  some  offenses  which  may  be  punished  either  as  felonies  or  as 
rnkdemesnon,  and  in  mub.  cases  ilie  punishment  inflicted  must  de- 
termine the  grade  of  &e  offense.  In  this  case,  the  offense  might  have 
been  punished  as  a  felony,  but  as  this  was  not  done,  we  can  only  re- 
gard it  as  a  misdemeanor,  and  we  have  therefore  no  jurisdiction  of 
the  appeal. 
Appeal  dismissed. 

Baldwin,  J. —  I  think  the  intent  of  the  act  giving  a. right. of  appeal 
in  cases  of  felony  and  denying  it  in  cases  of  misdemeanor,  was  to  re- 
strict the  appeal  to  cases  where  conviction  or  judgment  was  had  for 
the  felony.  The  punishment  adjudged  must  be  that  declared  by  the 
law  for  the  species  of  crime  defined  by  the  law  to  be  felony;  that  is, 
a  sentence  to  confinement  in  the  State  prison,  or  to  death.  The  nature 
and  extent  of  the  punishment  fix  the  right  of  appeal,  as  the  Ijegisla- 
ture  seems  not  to  have  considered  the  difficulties  of  the  question,  but 
the  importance  of  the  result  as  entitling  parties  to  the  appeal;  and 
there  seems  to  be  no  reason  for  giving  an  appeal  merely  because  a 
felony  is  charged,  if  a  party  be  convicted  of  an  offense  whidi  is,  in  its 
character  and  punishment,  really  a  misdemeanorl  In  thia  caee,  the 
judgment  appealed  from  is  really  a  judgment  for  a  misdemeanor; 
for  it  will  not  do  to  say  that  the  offense  is  necessarily  a  felony,  because 
the  aits  charged  might,  under  some  circumstances,  amoimt  to  or  be 
punished  as  a  felony.  The  assault  charged  here  is,  or  is  not,  a  felony, 
according  to  the  circumstances  characterizing  it  —  the  Legislature 
Icavinir  the  Court  to  consider  those  circumstances,  and  to  fix  the  pun- 
ishment, and  thereby  the  grade  of  the  offense.  The  Legislature 
evidently  did  not  intend  that  an  assault  with  a  deadly  weapon,  made 
under  circumstances  of  great  immediate  provocation  and  passion, 
when  no  injury  was  done,  should  incur  the  disgrace  and  disabilities 
of  felony.  In  otticr  words,  this  sort  of  assault  is  a  felony  or  misde- 
meanor, according  to  the  facts,  and  we  must  take  the  judgment  of  the 
Court  aflSxing  the  punishment  as  determining  the  class  to  which  the 
particular  offense  charged  belongs. 

I  therefore  concur  in  the  opinion  of  Mr.  Justic  ^"'one. 

Field,  C.  J.  dissented. 
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MONTGOMERY  v.  KASSON. 


Thb  third  seetloo  ot  tbt  Act  "to  proytd^  fbr  ttie  Convtruction  of  CAOftlit,  and 
for  Draining  and  Reclaiming  certain  Swamp  and  Overflowed  Lands  in  Tulare 
Valley,'*  parsed  April  11th,  1857,  Is  a  grant  upon  condition  precedent,  and  not 
upon  condition  aubeequent,  and  passes  no  estate  to  the  grantee,  until  perform- 
ance of  the  conditions  annexed  —  that  lff«  until  the  reclamation  of  thr  lands. 

This  grant  is  a  contract  between  the  State  and  the  grantees,  by  whleh  the  State 
grants  certain  lands,  upon  condition  of  work  to  be  performed ;  the  grant  to 
take  elTect  when  the  work  is  done.  It  is  a  contract  by  which  rights  uay  be 
acquired  at>6oIotely»  upon  performance  of  the  tixrts  specified  as  the  consfdrratlon 
moving  to  the  State. 

The  grantees  under  the  act,  having  surveyed  the  lines  of  the  canals  mc:itioned 
tlierelii,  and  commenced  the  work  of  excavating  one  of  them,  and  continued 
the  aamt  within  and  during  the  year  after  the  passage  of  the  act,  have  l^rought 
themselves  within  the  first  section  thereof,  and  secured  the  right  to  proceed 
with  the  reclamation ;  and,  when  this  is  accomplished,  to  take  one-half  of  the 
laads.  And  if,  withlo  the  five  years  limited  in  the  act,  the  reclamation  be 
effected,  tbt  title  tn  the  alternate  sections  designated  will  vest  in  the  grantees 
absolutely. 

Wltb  the  contract,  and  the  rights  of  the  grantees  thereunder  acquired  by  this 
pavt  performance  of  its  consideration,  the  Legislature  cannot  interfere.  They 
are  protected  by  both  the  Federal  and  the  State  Constitntioms. 

The  Act  of  April  20th,  1858,  repealing  the  Act  of  April  lltb,  1857,  making  this 
grant,  and  declaring  the  rights  and  privileges  thereunder  forfeited,  is  uncon- 
stitutlonal  and  void. 

Where  one  of  the  grantees  under  this  Act  of  1857  enters  Into  an  agreement  to 
sell  to  defendant  five  of  the  sect  ions  of  land  embraced  within  the  aft,  and 
covenants  that  he  and  his  associates  will  execute  a  good  and  sufficient  deed  to 
the  defendant,  upon  payment  of  the  several  notes  given  as  the  consideration ; 
will  complete  the  canals  within  the  fire  years  allowed ;  and  that  by  means 
thereof  and  the  operation  of  the  statute,  they  will  have  a  good  and  valid  title 
to  the  premises :  Ileld,  that  defendant  cannot  resist  the  payment  of  the  first 
note  merely  because  the  Legislature  has  attempted,  by  an  unconstitutional  act, 
to  repeal  the  contract  of  the  State  with  the  vendor  and  his  associates  —  the 
agreement  itself  providing  for  a  surrender  of  the  unpaid  notes,  and  a  return  of 
the  iponeys  paid.  In  case  of  future  failure  of  title,  and  the  rights  of  the  grantees 
of  the  State  being  fully  known  to  defendant. 


Appeal  from  the  Fourth  District. 

Suit  upon  a  promissory  note  executed  by  defendant  to  the  order 
of  plaintiff.  The  body  of  the  note  states  that  it  is  given  for  "  part  of 
the  purchase  money  for  certain  swamp  and  overflowed  lands,  as  per 
contract  of  this  date/* 

The  answer  admits  the  execution  of  the  note,  and  sets  up  as  a  de- 
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f ense  the  contract  mentioned  in  the  note ;  and  avers,  that  the  Legisla- 
ture having  repealed  the  Act  of  April  11th,  1857,  granting  lands  to 
plaintiff  and  his  associates,  the  note  is  void  —  the  consideration  there- 
for having  failed;  tfiat  plaintiflE  cannot  give  title  to  defendant;  and 
prays  judgment  for  $1,000  already  paid  plaintilBE. 

The  contract  referred  to  is  as  follows : 

"Articles  of  agreement  entered  into  this  twentieth  day  of  March, 
one  thousand,  eight  hundred  and  fifty-eight,  by  and  between  J.  Mont- 
gomery, party  of  the  first  part,  and  C.  S.  Ka^on,  of  the  city  and 
county  of  San  Francisco,  and  State  of  California,  party  of  the  second 
part,  witnesseth:  Whereas,  W.  P.  Montgomery,  J.  Montgomer}^  A. 
J.  Downer,  and  P.  H.  Sampson,  have  obtained  a  grant  from  the  State 
of  California  for  certain  lands  in  Tulare  Valley,  under  and  by  virtue 
of  an  act  of  tiie  Legislature,  entitled  '  An  Act  to  Provide  for  the  Con- 
struction of  Canals,  and  for  Draining  and  Reclaiming  certain  Swamp 
and  Overflowed  Lands  in  Tulare  Valley,'*  approved  April  11th,  1857 ; 
which  said  act  may  be  found  in  pages  one  hundred  and  ninety-two 
and  one  hundred  and  nineiy-three  of  the  statutes  of  California  of  the 
year  1857;  and  whereas,  the  said  J.  Montgomery  and  his  associates 
have,  pursuant  to  said  act,  commenced  the  construction  of  the  said 
canals  provided  for  by  the  said  act;  and  whereas,  the  said  J.  Mont- 
gomery and  his  associates  desire  to  sell  a  portion  of  said  lands,  in 
order  to  raise  fimds  to  enable  them  successfully  to  complete  the  said 
canals  mentioned  and  referred  to  in  said  act,  in  accordance  with  the 
terms  and  provisions  of  said  act;  now  therefore,  in  consideration  of 
one  thousand  dollars,  by  the  said  C.  S.  Kasson  paid  to  the  said  J. 
Montgomery,  the  receipt  whereof  is  hereby  acknowledged,  and  in  con- 
sideration of  four  promissory  notes,  in  the  sum  of  one  thousand  dol- 
lars each,  of  this  date,  executed  and  delivered  by  said  C.  S.  Kasson 
to  said  J.  Montgomery,  and  payable  to  him ;  one  payable  in  one  year, 
one  payable  in  two  years,  one  payable  in  three  years,  and  one  payable 
in  four  years  from  date,  the  said  J.  Montgomery,  for  himself,  his  heirs 
and  assigns,  does  hereby  covenant  and  agree  to  and  with  the  said  C.  S. 
Kasson,  his  heirs,  executors,  administrators  and  assigns,  that  upon  the 
pcayment  of  the  said  last  named  note,  (the  other  notes  having  been  bo- 
fore  that  time  paid)  that  the  said  party  of  the  first  part  and  his  sair! 
associates  will  execute  and  deliver  unto  the  said  party  of  the  second 
part  a  good  and  suflBcient  deed  for  five  sections,  to  wit:  section  one, 
(1)  eleven,  (11)  thirteen,  (13)  twenty-three,  (23)  and  twentv-fivo 
(25)  in  township  twenty-four,  (24)  north  range  twenty,  (20)  east  oi 
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Mount  DiabIo>  meridian^  of  said  Bwamp  and  overflowed  land^  granted 
by  the  said  L^slature  of  said  State,  as  aforesaid,  unto  the  said  J. 
Montgomery  and  his  associates;  and  the  said  J.  Montgomery  does 
hereby  ooyenant  and  agree  to  and  with  the  said  C.  S.  Easson,  that  at 
or  before  the  expiration  of  five  years  from  the  passage  of  said  act,  that 
said  J.  Montgomery  and  his  associates  will  complete^ the  canals  men- 
tioned in  said  act,  and  according  to  the  terms  thereof,  and  that  upon  the 
completion  thereof,  the  said  J.  Montgomery  and  his  associates  shall,  by 
means  thereof,  and  by  the  operation  of  said  act,  have  and  possess  a 
good  and  valid  title  to  each  and  every  section  of  swamp  and  overflowed 
land  designated  by  odd  numbers,  within  the  limits  mentioned  in  said 
act,  and  especially  will  they,  by  the  means  aforesaid,  have  and  acquire 
such  title  to  said  sections  of  land  herein  specifically  mentioned.  It  is 
mutually  agreed  by  and  between  the  parties,  that  in  case  said  lands, 
mentioned  in  said  act,  should  at  any  time  be  determined  not  to  belong 
to  the  State,  or  in  case  it  shall  at  any  time  become  apparent  that  the 
said  J.  Montgomery  and  his  said  associates  cannot  make  a  good  title  to 
said  lands,  in  consequence  of  forced  sales,  or  from  any  other  cause, 
then,  and  in  that  event,  such  notes  as  have  not  been  already  paid  shall 
be  null  and  void,  and  shall  be  surrendered  up  by  the  said  Montgomery 
to  the  said  C.  S.  Kasson,  and  that  said  J.  Montgomery  will  repay  to 
said  C.  S.  Kasson  all  money  before  that  time  paid  on  this  contract, 
with  legal  interest. 

"  Witness  our  hands  and  seals  this  twentieth  day  of  March,  1858. 

"Joseph  Montgomery, 
**  By  his  attorney  in  fact,  W.  P.  Montgomery.  [Seal.] 
"  C.  S.  Kasson.'^  [Seal.] 

It  was  admitted  that  the  contract  was  executed  by  the  parties  to 
this  suit,  and  that  W.  P.  Montgomery  was  authorized  to  make  and 
enter  into  such  contract,  by  a  power  of  attorney,  duly  executed, 
acknowledged,  and  delivered,  and  that  the  same  is  of  record  in  the 
Recorder's  office  of  Tulare  county. 

The  cash  payment  was  made,  and  this  suit  is  upon  the  first  note. 
Plaintiff  demurred  to  the  answer,  as  not  constituting  a  defense,  and 
had  judgment.    Defendant  appeals. 

The  law  upon  which  the  contract  was  based  is  as  follows : 

"  An  Act  to  provide  for  the  Construction  of  Canals,  and  for  Drain- 
ing and  Reclaiming  certain  Swamp  and  Overflowed  Lands  in  Tulare 
Valley.    Approved  April  11th,  1857. 
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"  The  pcopk  of  the  State  of  California,  represented  ia^  Seriate  and 
Assembly,  do  enact  as  follows: 

"Section  1.  W.  F.  Montgomery,  Joseph  Montgomery,  A.  J. 
Downer,  P.  W.  Sampson,  and  their  associates  and  asfigns  are  hereby 
granted  the  right  and  privilege  to  reclaim  all  of  the  following  de- 
scribed swamp  and  overflowed  lands,  belonging  to  this  State,  to  wit: 
The  swamp  and  Overflowed  lands  situated  and  lying  between  the  San 
Joacjuin  river,  at  a  point  known  as  the  King's  River  sloufrh  and 
Tulare  lake;  and,  also,  the  swamp  and  overflowed  lands  bordering  on 
Tnliiro,  Buena  Vista  and  Kern  lakes;  and  between  the  said  lalios  and 
up  to  the  lines  dividing  the  said  swamp  and  overflowed  lands  from  the 
land?  l)elonging  to  the  United  States;  and  for  the  purpose  of  reclaim- 
ing the  said  lands,  the  persons  above  named,  and  their  associates  and 
assigns  are  hereby  granted  the  right  and  privilege  to  constmrt  and 
put  in  operation  a  canal  from  Tulare  lake  to  the  waters  of  the  San 
Joaquin  river,  and  also  a  canal  from  the  Tulare  lake  to  Bucna  Vista 
lake,  and  also  canal  from  Buena  Vista  lake  to  Kern  lake;  said  canals 
to  be  of  sufficient  width  and  depth  to  afford  a  convenient  passnge  for 
boats  of  eighty  tons  burden.  The  said  canals,  or  some  one  of  them, 
to  be  commenced  within  one  year,  and  all  of  said  canals  to  bo  com- 
pleted and  put  in  operation  within  five  years  from  the  passage  of  this 
act;  and  when  completed,  are  hereby  declared  navigable. 

"  Sec.  2.  The  persons  named  in  the  first  section  of  this  act,  and 
their  associates  and  assigns,  are  hereby  granted,  for  the  construction 
of  said  canals,  the  full  right  of  way  through  any  and  all  lands  bolong- 
ing  to  this  State;  and  to  enable  them  to  put  said  canals  in  operation 
rnd  koep  the  same  in  repair  without  molestation,  two  hundred  feet  of 
any  l<nuls  belonging  to  this  State,  on  either  side  of  said  canals,  is 
borf'hy  granted  to  them.  Provided,  The  said  grantees  shall  leave  open 
on  each  side  of  said  canals  sufficient  space  for  a  public  highway,  free 
from  expense  or  charge;  and  the  said  canals  shall  be  and  remain  the 
property  of  said  grantees,  for  the  purpose  of  controlling  the  same,  and 
charging  and  collecting  such  tolls  for  passage  through  and  navigating 
said  canals  as  may  be  fixed  by  law,  yearly,  for  the  term  of  twenty 
years  from  the  passage  of  this  act,  after  which  time  they  shall  revert 
to  and  become  the  property  of  the  State ;  and  the  State  hereby  reserves 
the  right  to  cross  said  canals  by  ferries  or  bridges,  as  the  Supervisors 
of  the  counties  through  which  said  canals  may  pass  shall  direct ;  Pro- 
vided, That  such  bridges  or  ferrio's  do  not  impede  the  navigation  of 
pnid  canals. 
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"  Sec.  3.  In  consideration  for  the  reclamation  of  the  said  swamp 
and  overflowed  lands,  and  for  the  opening  and  completion  of  said 
canals,  the  one-half  of  said  lands  is  hereby  granted  and  conveyed  to 
the  persons  named  in  the  first  section  of  this  act,  and  their  associates 
and  assigns,  upon  the  condition  that  the  said  grantees  shall  reclaim 
the  same  within  the  said  term  of  five  years  —  the  said  lands  to  be 
designated  by  odd  and  even  sections,  according  to  the  plan  of  survey 
by  the  United  States;  the  said  grantees,  after  the  reclamation  of  the 
lands,  as  aforesaid,  to  take  the  odd  sections  or  fractions  of  the  same, 
and  the  State  to  retain  the  even  sections  or  fractions  of  the  same. 
Provided,  That  if  any  of  the  said  odd  sections,  or  any  portion  of  the 
same,  shall  have  been  sold  by  the  State  previous  to  the  passage  of  this 
act,  then  the  said  grantees  shall  be  entitled  to  select  an  equal  amoimt 
of  land  out  of  any  land  belonging  to  the  State,  embraced  within  the 
limits  described  in  the  first  section  of  this  act  And  provided  further, 
Tliat  none  of  the  odd  sections  mentioned  in  this  act  shall  be  subject  to 
private  entry  after  the  passage  of  this  act. 

"Sec.  4.  A  failure  to  comply  witli  the  provisions  of  this  act,  or 
any  part  thereof,  on  the  part  of  said  grantees,  shall  work  a  forfeiture 
of  said  grant. 

"  Sec.  5.  *  Reclamation,*  as  used  in  this  act,  shall  be  construed  to 
mean  that  when  the  lands  described  in  section  first  are  so  drained  and 
levied  as  to  make  them  susceptible  of  cultivation." 

Murphy  &  Burnett,  for  Appellant. 

Campbell  dk  Brown,  for  Bespondent. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J.  con- 
curring. 

The  third  section  of  the  act  "to  provide  for  the  Construction  of 
Canals,  and  for  Draining  and  Reclaiming  certain  Swamp  and  Over- 
flowed Lands,  in  Tulare  Valley,"  passed  on  the  11th  of  April,  1857,  is 
a  grant  upon  condition  precedent,  and  not,  as  counsel  of  the  respon- 
dent contend,  upon  condition  subsequent.  This  is  evident  from  the 
clause  following  the  condition,  and  restricting  the  right  of  the  gran- 
tees to  take  the  odd  sections  until  "after  the  reclamation  of  the 
lands,"  and  the  accompan3nng  proviso,  that  none  of  those  sectiong 
&hall  be  subject  to  private  entry.  The  proviso  was  altogether  unneces- 
s?.ry ;  if  by  the  act  it  was  intended  to  vest  an  estate  immediately.    The 


Vol.  XVI.— 18 

Digitized  by 


Google 


194  SUPEBME  COURT  — JULY  TEBM,  1860. 

Montgromery  v.  Kasson. 

consuleration  is  the  reclamation  of  the  lands  —  a  service  to  be  ren- 
dered in  future  —  and  the  grant  is  of  one-half  of  the  lands,  upon 
condition  that  such  reclamation  be  made,  the  grantees  to  take  the  one- 
half  after  the  reclamation.  This  construction  is  not  affected  by  the 
fourth  section,  which  declares  that  a  failure  to  comply  with  the  pro- 
visions of  the  act,  or  any  part  thereof,  by  the  grantees,  shall  work  a 
forfeiture  of  the  grant  The  term  grant  in  this  section  refers  to  the 
general  rights  conferred  by  the  act,  and  does  not  imply  that  any  title 
to  the  lands  vested.  The  third  section,  therefore,  does  not  operate  to 
pass  any  present  estate  to  the  grantees.  It  passes  no  estate  until  the 
performance  of  the  condition  annexed  —  that  is,  until  the  reclamation 
of  the  lands.  The  grant  is  not,  however,  any  the  less  a  contract  be- 
tween the  State  on  the  one  part,  and  the  grantees  on  the  other.  It  is 
a  contract  by  which  the  State  grants  certain  lands  upon  condition  of 
work  to  be  performed,  the  grant  to  iako  clFect  when  the  work  is  done. 
It  is  a  contract  by  which  valuable  rights  may  be  acquired  absolutely, 
upon  the  performance  of  the  acts  specified  as  the  consideration  mov- 
ing to  the  State.  The  grantees,  as  appears  from  the  evidence  in  the 
record,  and  as  found  by  the  Referee,  entered  upon  the  performance 
of  those  acts  in  the  fall  of  1857 ;  they  then  employed  an  euginoor,  and 
surveyed  the  line  of  the  proposed  canals;  and  in  February  following, 
commenced  the  work  of  excavating  one  of  the  canals,  and  continued 
the  same,  without  cessation,  until  June,  1858.  They  thus  brought 
themselves  within  the  terms  of  the  first  section,  pix.'vidi ng  for  the  com- 
mencement of  "the  canals,  or  some  one  of  them/'  within  one  year 
after  the  passage  of  the  act.  For  the  completion  of  the  reclamation 
they  have  five  years;  and  if  within  this  period  it  be  effected,  the  title 
to  the  alternate  sections  designated  will  vest  in  them  absolutely.  By 
the  work  already  performed,  the  right  to  proceed  with  the  reclamation, 
and  when  this  is  accomplished,  to  take  one-half  of  the  lands,  has  be- 
come fixed.  With  the  contracts,  and  the  rights  of  the  grantees  there- 
under, acquired  by  the  part  performance  of  its  consideration,  the 
Legislature  cannot  interfere.  They  are  under  the  protection  of  both 
the  Federal  and  the  State  Constitutions.  The  Act  of  April-  20th, 
1858,  repealing  the  act  making  the  grant,  and  declaring  the  rights  and 
privileges  thereunder  forfeited,  is,  therefore,  unconstitutional  and 
void.  It  is  a  simple,  undisguised  attempt,  not  merely  to  impair  but  to 
destroy  contract  rights.  (Fletcher  v.  Peck,  6  Cranch,  87;  State  of 
New  Jersey  v.  Wilson,  7  Id.  164;  Jewett  et  al.  v.  Taylor  et  ah  9  Id. 
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43;  The  State  v.  McCauley  ei  al.  15  Cal.  429;  McCauley  et  ah  v. 
Brooks,  [ante] ;  Smith  on  Statute  and  Const.  Law,  sees.  248  to  261 ; 
Story  on  the  Const,  sees.  1374  to  1396.) 

The  agreement  between  the  plaintiff  and  defendant,  for  the  sale  and 
ultimate  conveyance  of  five  of  the  sections,  was  made  upon  a  full 
knowledge  of  tiie  rights  of  the  grantees  of  the  State.  There  is  no 
pretense  of  misrepresentation  in  ihe  case.  The  act  of  the  Legislature 
is  referred  to  in  the  agreement;  the  construction  of  the  canals  had 
been  commenced  at  the  time;  and  the  vendor  covenants  that  he  and  his 
associates  will  execute  a  good  and  sufficient  deed  to  the  defendant, 
upon  the  payment  of  the  several  notes  given  as  the  consideration,  and 
will  complete  the  canals  with  the  five  years  allowed;  and  that  by 
means  thereof,  and  the  operation  of  the  statute,  they  wQl  have  a  good 
and  valid  title  to  the  premises.  The  agreement  anticipates  a  possible 
failure  of  title,  and  expressly  provides  that,  in  case  it  shall  at  any  time 
be  determined  that  the  lands  designated  in  the  act  do  not  belong  to 
the  state,  or  it  shall  at  any  time  become  apparent  that  the  vendor  and 
liis  associates  cannot  make  a  good  title,  in  consequence  of  forced  sales, 
or  from  any  other  cause,  the  notes  remaining  unpaid  shall  be  sur- 
rendered, and  the  money  paid  shall  be  refunded.  To  this  agreement 
the  defendant  must  look  to  obtain  a  return  of  his  money,  in  case  the 
title  fails.  He  cannot  resist  the  first  payment  merely  because  the 
legislature  has  attempted  to  destroy,  by  an  unconstitutional  act,  the 
contract  of  the  State  with  the  vendor  and  his  associates. 

Judgment  affirmed. 


GUY  V.  DIT  UPEET  $i  oL 

k  Mwaa  stranger,  who  Tolantarlly  pays  money  dae  on  a  mortga^,  and  falls  to 
take  an  assignment  thereof,  hot  allows  it  to  be  canceled  and  discharged,  cannot 
afterwards  come  Into  equity,  and,  In  the  absence  of  fraud,  accident  or  mistake 
of  fact,  have  the  mortgage  reinstated  and  himself  sobstitnted  in  the  place  of 
the  mortgagee.  . 

Carr  t.  Caldicell  (10  Cal.  880)  was  peculiar  In  its  facts,  and  the  decision  must 
be  considered  with  reference  to  the  facts.  The  reasoning  of  the  opinion  is.  In 
some  respects,  untenable. 

Dillon  y.  Byrne  (5  CaL  456)  commented  on. 

Cases  cited  as  to  whether  and  when  payment  of  money  due  on  a  mortgage  operatea* 
as  a  discharge  or  as  an  assignment  of  the  mortgage. 
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A  party  erecting:  buildings  upon  the  property  of  an  inftint,  under  contract  with 
his  guardian,  made  without  authority  of  law,  has  no  equitable  Hen  on  the  prop- 
erty for  the  value  of  the  Improvements  —  such  party  being  folly  informed  of 
the  title  and  condition  of  the  property. 

Appeal  from  tiie  Fourtli  District. 

Suit  to  foreclose  a  note  and  mortgage  given  by  Elizabeth  Nelson, 
defendant,  as  guardian  of  her  infant  son,  Eugene  N.  Dii  Uprey. 

The  facts  are,  that  in  April,  1854,  Elizabeth  Nelson  purchased  a 
certain  lot  of  one  Douglass,  receiving  a  deed  therefor,  and  giving  a 
mortgage  back  to  secure  the  payment  of  eight  hundred  dollars,  part  of 
the  purchase  money,  payable  in  six  months,  with  interest  at  three  per 
tent,  per  month.  In  August  following,  she  executed  a  deed  of  the  lot 
to  the  defendant,  Dii  Uprey,  her  infant  son,  about  four  years  of  age. 
This  deed,  though  expressing  a  moneyed  consideration,  was,  in  fact,  a 
\i\lL  June  6th,  1855,  as  guardian  of  her  son,  she  entered  into  a  writ- 
ten contract  with  one  Lindsey,  for  the  erection  of  a  brick  house  upon 
the  lot  in  question,  for  three  thousand  dollars.  On  the  sixteenth  of  the 
game  month,  the  Probate  Court,  by  order,  authorized  her  as  guardian, 
to  mortgage  the  lot  to  raise  money  to  carry  out  the  above  contract  and 
to  pay  the  Douglass  mortgage,  and  this  order  was  recorded  on  thci 
twentieth.  On  the  twentieth  of  June,  1855,  as  guardian,  she  executed 
to  Lindsey  the  not  and  mortgage  sued  on  for  the  sum  of  $3,800 — be- 
ing the  amount  of  the  said  contract  and  the  eight  hundred  dollars  due 
on  the  Douglass  mortgage — Lindsey  to  pay  off  this  latter  mortgji^e. 
On  the  same  day,  Lindsey  assigned  the  note  and  mortgage  to  defend- 
ant, Richardson,  who  in  Jidy,  1856,  assigned  to  plaintiff.  These  in- 
struments were  all  duly  recorded.  Eichardson  paid  Lindsey  $1,530, 
June  27th,  1855,  the  Douglass  mortgage  being  satisfied  on  that  day. 
July  9th  and  28ih,  1865,  Eichardson  paid  Mrs.  Nelson  $1,000.  Lind- 
sey completed  the  building,  though  not  according  to  contract,  leaving 
claims  for  materials  and  work  done  to  the  amount  of  $1,000  upaid. 
Of  the  $2,500  paid  by  Eichardson,  about  $1,000  went  to  pay  off  the 
Douglass  mortgage — ^the  balance  going  into  the  building,  increasing 
the  value  of  the  lot  by  about  $2,400. 

The  Court  below  gave  plaintiff  a  decree  for  the  amount  of  the  mort- 
gage given  by  Mrs.  Nelson  to  Douglass  in  1854,  with  three  per  cent. 
per  month  interest,  from  June  2?th,  1855 — ^in  all,  $1,700— on  the 
principle  that,  as  plaintiff's  money  paid  that  mortgage,  he  was  subro- 
gated to  the  right  of  the  original  mortgagee,  Douglass. 
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Defendants  appeal,  and  plaintiff  also  appeals,  assigning  as  error  the 
refusal  of  the  Court  to  gire  him  the  value  of  the  property  as  increased 
hy  Richardson*s  money. 

Crockett  <6  Crittenden,  for  Defendants  and  Appellants. 

I.  Plaintiff  is  not  entitled  to  be  subrogated  to  the  rights  of  Doug- 
lass, because  the  Douglass  mortgage  was  duly  canceled  of  record,  and 
this  in  the  absence  of  fraud  or  mistake,  is  an  afasolue  dischargB  of  the 
mortgage.  (1  Green's  Ch.  145;  4  Watts  &  Serg.  100;  3  Id.  276;  11 
Id.  513;  1  Pick.  601;  5  Johns.  68.) 

II.  This  mortgage  was  paid  off  by  the  mortgagor,  and  substitution 
is  not  allowed,  except  when  the  payment  is  by  a  third  person.  {Ex 
parte  Coster,  2  Johns.  Ch. ;  1  Green's  Ch.  145.) 

III.  There  was  no  express  or  implied  contract  to  substitute.  (Bon- 
vier's  Law  Die,  Tit.  Subrogation.) 

IV.  The  invalidity  of  the  security  taken  by  Ridiardson  does  not 
entitle  him  to  subrogation;  nor  does  ignorance  of  the  l^al  effect  of 
the  mortgage.     (1  Pet.  115;  1  Green's  Oh.  145.) 

V.  There  is  no  privity  between  plaintiff  and  defendants.  He  is 
an  entire  stranger.  He  has  no  assignment  of  Richardson's  claim  re- 
sulting from  advances  made  by  the  latter  to  pay  off  a  prior  encum- 
brance ;  but  simply  holds  the  note  and  mortgage  of  the  minor,  with 
Richardson's  note  and  mortgage. 

Shattuck,  Spencer  &  Reichert,  for  Plaintiff  and  Respondent. 

I.  Richardson  having  paid  off  a  prior  incumbrance  to  Douglass, 
and  discharged  the  vendor's  lien,  is  entitled  to  substitution  in  the 
place  of  Douglass,  and  his  assignment  to  the  plaintiff  conveys  all  the 
right  and  privilege  he  had.  (1  Powell  on  Mort.  314,  315;  Mclntyrt 
V.  Agricultural  Bank,  Freeman's  Ch.  105 ;  Dillon  v.  Byrne,  6  Cal.  455; 
Burrell  v.  Schie,  9  Id.  101;  Carr  v.  Caldtvell,  10  Id.  380;  Robmscm  v. 
Leavitt,  7  N.  H.  99,  100;  Petty  v.  Clarke,  6  Pet.  488 ;  2  Jcrfm.  Ck 
503;  4  Id.  370;  Starr  v.  Ellis,  6  Id.  393;  7  Dana,  66;  2  Story's  Eq. 
sec.  1227.) 

II.  We  go  further,  and  say  that  the  conveyance  of  Mrs.  Nelson  to 
her  infant  son  was  a  mere  vohmtary  conveyance ;  that  she  retained  the 
equitable  estate  and  the  possession  and  control,  and  had  a  right  to 
mortgage  it.  She  remained  the  equitable  owner.  (2  Story's  Eq.  sees. 
1197,  1198;  I  Lomax's  Dig.  207.) 

III.  The  plaintiff  is  entitled  to  recover  the  increased  value  of  the 
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property  created  by  Richardson's  money.   (2  Story's  Eq.  sec.  1237  and 
note,  and  sec.  1239 ;  1  Story,  493 ;  2  Id.  607.) 

CoPK,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  con- 
curring. 

This  is  an  action  to  subject  the  property  of  an  infant  to  the  pay- 
ment of  a  debt  contracted  by  his  guardian.  The  suit  is  based  upon  a 
mortgage,  which  was  executed  by  the  guardian  without  authority,  and' 
is  therefore  invalid.  TTie  plaintiff  claims,  however,  that  conceding 
the  invalidity  of  the  mortgage,  there  are  certain  equities  in  tlie  case 
which  entitle  him  to  recover. 

The  infant  derived  his  right  to  the  property  through  a  conveyance 
from  his  mother,  who  was  subsequently  .appointed  his  guardian,  and 
in  that  capacity  executed  the  mortgage  referred  to.  The  mother  ac- 
quired the  property  by  purchase,  and  had  given  a  mortgage  upon  it  to 
secure  the  payment  of  eight  hundred  dollars  of  the  purchase  money. 
A  portion  of  the  amount  included  in  the  present  mortgage  was  ad- 
vanced for  the  purpose  of  paying  off  this  incumbrance,  which  was 
tlioreupon  satisfied  and  discharged.  The  plaintiff,  who  is  the  assignee 
of  the  mortgage,  claims  that  he  is  entitled  to  be  subrogated  to  the 
1  i.irhts  of  the  first  mortgagee  and  to  have  the  incumbrance,  thus  paid 
off  and  discharged,  enforced  for  his  benefit. 

•There  are,  says  Bouvier,  three  kinds  of  subrogation.  The  first,  is 
where  the  owner  of  a  thing  voluntarily  assigns  it.  The  second,  is 
where  a  man  pays  a  debt  which  cannot  properly  be  called  his  own,  but 
which  it  is  his  interest  to  pay,  or  which  he  might  be  compelled  to  pay 
for  another.  The  third,  is  where  the  debtor  borrows  money  expressly 
to  pay  off  his  debts,  and  with  the  intention  of  substituting  the  lender 
in  the  place  of  the  original  creditor.     (2  Bouv.  Law  Die.  554.) 

In  the  present  case  there  was  no  assignment  of  the  mortgage,  but 
the  debt  was  paid  off,  and  the  mortgage  itself  cancelled  and  released. 
The  person  who  advanced  the  money,  had  no  interest  either  in  the 
payment  of  the  debt  or  the  release  of  the  mortgage.  He  supposed,  no 
doubt,  that  he  was  obtaining  a  valid  lien  upon  the  property,  and  was 
5  rfing  for  h}<  own  advantage  in  relieving  it  of  a  prior  incumbrance. 
In  this,  however,  he  was  mistaken,  but  his  mistake  originated  in  a 
in"sap;n-ehcnsiou  of  the  legal  effect  of  his  own  mortgage.  He  was 
fully  advised  of  the  fact:?,  and  we  htwo  nlroady  stated  that  this  mo'-t- 
gage  was  invalid,  and  did  not  bind  the  property.    He  had  therefore  no 
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interat  to  be  promoted  by  the  removal  of  the  incumbrance,  and  the 
claim  to  relief  on  that  ground  necessarily  fails.  In  regard  to  the  inten- 
tion of  the  parties,  there  can  be  but  one  conclusion.  Satisfaction  was 
acknowledged  upon  the  record,  and  the  intention  clearly  was  to  extin- 
guish the  incumbrance  and  release  the  property.  If  we  should  hold 
that  the  incumbrance  was  not  extinguished,  it  would  certainly  be  in 
violation  of  the  intention  of  the  parties.  There  acts  amounted  to  an 
extinguishment,  and  they  are  presumed  to  have  intended  the  legal  con- 
sequences of  these  acts.  In  Garwood  v.  Eldridge  (1  Oreen.  Ch.  R. 
145)  it  was  held  that  the  intention  of  the  parties  must  always  control, 
and  that  the  cancellation  of  a  mortgage  and  a  discharge  of  record, 
unless  e£Fected  through  fraud,  accident  or  mistake,  is  an  absolute  bar 
and  discharge  of  the  mortgage. 

The  strongest  case  cited  by  plaintiff's  counsel  in  support  of  their 
position,  is  that  of  Carr  v.  Caldwell  (10  Cal.  380).  The  facts  of  that 
case  were  somewhat  peculiar,  and  the  decision  must  be  considered  with 
reference  to  these  facts. 

In  Dilloii  V.  Byrne  (5  Cal.  455)  the  wife  of  the  defendant  inter- 
vened, and  attempted  to  set  up  a  homestead  interest,  as  against  a  mort- 
gage executed  to  secure  the  payment  of  a  portion  of  the  purchase 
money.  It  was  held  that  this  could  not  be  done,  and  the  decision  was 
undoubtedly  correct.  There  was  no  question  of  subrogation  in  the 
case,  and  it  was  not  pretended  that  the  plaintiff  was  entitled  to  recover 
except  upon  the  mortgage  itself.  In  Robinson  v.  Leaviit  (7  N.  H. 
73)  the  true  principle  was  declared  to  be  that,  where  money  due  on  a 
mortgage  is  paid,  it  shall  operate  as  a  discharge  of  the  mortgage,  or  in 
the  nature  of  an  assignment  of  it,  substituting  him  who  pays  in  the 
place  of  the  mortgagee,  as  may  best  serve  the  purposes  of  justice  and 
ihe  jngi  intent  of  the  parties.  In  Silver  LaJce  Bank  v.  North  (4  John. 
Ch.  R.  370)  substitution  was  decreed,  upon  the  ground  that  the  pay- 
ment of  the  money  was  an  act  that  the  plaintiffs  were  compelled  to  do 
for  their  own  safety. 

No  authority  has  been  cited,  and  we  think  none  can  be  found,  to 
sustain  the  proposition  that  a  mere  stranger,  who  steps  forward  and 
voluntarily  pays  money  due  upon  a  mortgage,  and  fails  to  take  an 
assignment,  but  allows  the  mortgage  to  be  cancelled  and  discharged, 
can  afterwards  come  into  equity,  and  in  the  absence  of  fraud,  accident 
and  mistake,  have  the  mortgage  reinstated  and  himself  substituted  in 
the  place  of  the  mortgagee.    This  is  the  naked  proposition  involved  in 
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the  present  ease,  and  we  are  clear  and  decided  in  onr  opinion  that  it 
cannot  be  maintained,  either  upon  principle  or  authority.  It  is  true, 
the  plaintiff  relies  for  a  recovery  upon  the  ground  both  of  fraud  and 
mistake ;  but  there  is  no  evidence  of  the  former,  and  the  latter  resulted 
exclusively  from  a  misconception  of  the  law.  There  was  no  misappre- 
hension or  want  of  knowledge  of  the  facts,  and  ignorantia  legis 
neminem  excusat  is  the  rule  in  equity  as  well  as  at  law. 

The  only  additional  point  is,  that  the  plaintiff  is  entitled  to  a  lien 
upon  the  property  for  certain  improvements  placed  upon  it  under  a 
contract  with  the  guardian.  This  contract  the  guardian  had  no  au- 
thority to  make,  and  we  do  not  see  upon  what  principle  it  can  be  used 
to  support  an  equitable  claim  against  the  property.  The  person  who 
made  the  improvements,  and  to  whose  rights  the  plaintiff  succeeded, 
was  fully  informed  of  the  title  and  condition  of  the  property,  and  his 
position  was  not  analogous,  in  any  respect,  to  that  of  a  purchaser  or 
bona  fide  possessor.  He  acted  upon  the  faith  of  a  contract  which  had 
no  validity,  and  however  meritorious  his  claim  may  be  in  a  moral 
point  of  view,  it  does  not  come  within  any  principle  upon  which  equity 
administers  relief  in  such  cases. 

Our  conclusion  is,  that  the  plaintiff  is  not  entitied  to  recover,  and  it 
is  therefore  ordered  that  the  judgment  of  the  Court  below  be  reversed, 
and  the  suit  dismissed. 


LOGAN  V.  HILLEGASS  et  dl. 

Ir,  at  contended   In  this   case,   a  jndgment  by  default  be  void,  because  of  the 
absence  of  the  seal  of  the  District  Court  to  the  sammona  Issued  In  the  action  In 
which  the  judgment  was  entered,  or  because  of  a  defect  In  the  certificate  of  the 
Sheriff  of  the  service  of  summons  and  copy  of  complaint,  or  because  of  Irregu- 
larities of  the  Clerk  In  entering  the  judgment,  the  District  Court  can  quash  the 
exception  Issued  on  such  judgment,  and  Injnnctlon  to  restrain  the  enforcement 
thereof  does  not  He. 
.  If   Miirh    iiidfirm4»nt    be    not   void,    but    merely    Irregular,    because   of   the    defects 
the  defects  can  be  reached  by  motion  before  judgment,  or  on  nppeaU 
splalnt  here  to  enjoin  the  enforcement  of  the  judgment,  should  aver 
S  has  paid  the  claim  for  the  recovery  of  which  the  action  was 
that  he  has  a  valid  defense  to  the  same. 

im  the  Seventh  District. 

lint,  in  substance,  avers  that  defendant  obtained  judg- 
plaintiff  by  default,  without  personal  or  other  service  of 
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the  summoDS  and  complaint;  that  no  sesl  of  Court  is  affixed  to  the 
summons,  and  that  the  Sheriff's  return  on  the  summons  is :  "I  have 
executed  the  writ>  by  leaving  with  the  within  named  defendant,  Henry 
C.  Logan,  a  copy  of  summons,  with  a  certified  copy  of  complaint/' 
Upon  these  averments,  the  complaint  assumes  the  judgment  to  be  void, 
and  asks  that  it  be  annulled,  and  that,  in  the  meantime,  defendants 
be  enjoined  from  enforcing  it 

Defendants  demurred,  on  the  ground  that  the  complaint  did  not 
state  facts  sufficirat  to  constitute  a  cause  of  action.  Demurrer  sus- 
tained, and  judgment  for  defendants^ 

Plaintiff  appeals. 

D.  W.  Perley,  for  Appellant 

I.  The  Bumsnons  being  vrithout  a  seal,  was  Toid,  and  could  not  sup- 
port  a  judgment  by  default  (Act  1861,  28,  sees.  124,  126,  129;  Pr. 
Act,  sec.  23;  1  Richard.  188;  3  S.  &  M.  98;  2  Pike,  131;  3  Fairf. 
196;  1  Scam.  238;  Id.  260;  Id.  395;  2  Cal.  241;  5  Id.  449;  6 
McLean,  1;  27  Ala.  391;  3  Ohio,  N.  8.  494;  7  Cal.  64;  8  Id.  662; 
11  Id.  373.) 

IL  The  sa-viee  of  a  void  writ  does  not  render  it  valid,  or  give  the 
Court  jurisdiction.     (2  Dev.  279 ;  4  Id.  96.) 

in.  The  service  was  defective.  The  language  of  the  return  is: — 
**  Leaving  with  the  defendant  certified  copy,  etc.''  This  is  ambiguous. 
The  Practice  Act,  sec.  29,  requires  service  by  *^  delivering''  the  copy, 
etc.  (1  Harr.  353;  5  How.  Miss.  661;  1  S.  &  M.  615;  1  Pike,  50; 
Id.  386;  1  Harr.  23;  2  Penn.  627;  4  Hand.  189;  2  Cal.  241;  5  Id. 
469;  1  How.  Miss.  106;  3  Id.  39;  2  Scam.  239,  366;  1  Eng.  Ark. 
382;2Id.  44;4Id.  20.) 

IV.  Bill  in  equity  for  an  injunction,  etc.,  lies.  Oregory  v.  Ford,  14 
Cal.  138 ;  CUbbons  ▼.  Scvtij  15  Id.  284,  do  not  conflict  with  this  view. 

In  these  cases,  the  writ  was  not  void,  but  mere  irregularity  in  the 
service  was  set  up.  Besides,  a  valid  and  subsisting  debt  was  admitted ; 
while  here  there  is  no  such  admission. 

Oeorge  Cadwalader,  for  Bespondent 

The  appellant  makes  no  attempt  to  impeach  the  general  justice  of 
the  claim  on  which  the  judgment  was  rendered,  and  thereby  admits  it ; 
nor  does  he  show  a  willingness  to  do  equity.  {Oregory  v.  Ford,  14 
Cal.  138;  Chipman  v.  Bowman,  14  Id.  157;  Gibbons  ▼.  Scott,  15  Id. 
284.) 
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Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  con- 
curring. 

The  plaintiff  seeks  to  enjoin  the  enforcement  of  a  judgment  ren- 
dered against  him  by  default  in  June,  1855,  and  bases  his  claim  to  the 
relief  upon  the  absence  of  the  seal  of  the  District  Court  to  the  sum- 
mons issued  in  the  action  in  which  the  judgment  was  entered,  the 
alleged  defective  certificate  of  the  Sheriff  of  the  service  of  the  sum- 
mons and  copy  of  the  complaint,  and  irregularities  of  the  Clerk  in 
entering  the  judgment.  If,  for  any  of  these  reasons,  the  judgment  be 
absolutely  void,  as  contended  by  counsel,  Ihe  appellant  has  a  perfect 
lemedy,  by  application  to  the  District  Court  to  quash  the  execution. 
That  Court  can,  at  any  time,  arrest  all  process  issued  by  its  Clerk  on 
judgments  which  are  void.  If  the  judgment  in  question  be  not  abso- 
hitely  void,  and  the  defects  alleged  be  mere  irr^ularities,  to  be 
reached  by  motion  before  judgment,  or  on  appeal,  the  complaint  is  in- 
sufficient. It  does  not  aver  that  the  plaintiff  has  ever  paid  the  claim 
for  the  recovery  of  which  the  action  was  brought,  or  that  he  has  any 
valid  defense  to  the  same.  (See  Chipman  v.  Bowman  and  Gregory  v. 
Ford,  decided  at  the  October  term,  1859,  and  Oibbona  y.  Scott  et  al., 
decided  at  the  January  term,  1860.) 

Judgmeui  affirmed 


TOMMNSON  et  al.  v.  RUBIO  ef  at. 

Bill  tm  an  Injonction  to  restrain  defendants  from  taking  ponesston  of  certain 

real  estate  —  a  warehouse  and  wharf.     Complaint  avers  plaintiffs'  title  to  the 

property  and  their  possession;  that  defendants  have  conspired  together,  and 

are  threatening  to  take  by  force  the  property  from  plaintiffs,  and  are  making 

preparations,  and  nslng  violent  means  to  drive  plaintiffs  and  their  workmen 

from  the  premises ;  that  plaintiffs  are  In  possession  of  teams,  carriages,  etc.,  for 

transporting  goods  from  said  warehouse  and  wharf  to  Los  Angeles,  as  a  busl- 

with  said  premises,  and  that,  nnless  defendants  are  restrained 

:  their  threats,  plaintiffs  will  be  mined  In  their  business,  and 

be  destroyed:    Held,  that  these  allegations  are  Insufficient  to 

[junction  —  there  being  no  averment  of  Insolvency  of  defendants, 

lint  not  showing  that  there  Is  no  adequate  remedy  at  law. 

ible  entry  and  detainer  would  be  a  speedy  mode  of  raining 

If  taken  by  defendants,  and  for  other  damages  the  usual  proceed- 

»uld  suffice.     That  the  premises  are  used  In  connection  with  the 

business,  which  would  be  Interrupted  by  the  threatened  trespass, 

eronnd  for  cnnltMblp  Intorforonce. 
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Appeal  from  the  First  District. 

Bill  for  an  injunctioiu    The  complaint  avers,  in  substance: 

1.  That,  in  1866,  Augustus  W.  Timms  erected,  at  the  port  of  San 
Pedro,  a  warehouse  and  wharf,  leading  therefrom  out  into  the  Pacific 
ocean  — both  of  which  were  so  erected  on  the  beach  of  the  ocean  below 
high  water  mark.  That  said  wharf  was  constructed  for  the  transporta- 
tion of  goods  to  and  from  vessels  and  said  warehouse,  which  was  built 
for  the  storage  of  such  goods;  that  after  said  warehouse  and  wharf 
were  so  constructed,  Timms  used  and  occupied  the  same  without 
molestation  for  the  purposes  above  indicated,  until  the  spring  of  1858. 

2.  That,  on  the  seventh  of  April,  1859,  Qoller  and  plaintiff,  Tomlin- 
son,  who  had  derived  title  to  the  premises  my  mesne  conveyances  from 
Timms,  and  occupied  the  same,  and  run  a  line  of  teams  from  the  ware- 
house to  Los  Angeles  since  June,  1858,  leased  for  the  term  of  six 
months,  and  delivered  to  the  defendant  Banning,  said  warehouse  and 
wharf,  and  their  teams^  etc.,  who  on  the  same  day  took  into  his  exclu- 
sive possession  said  property  and  business. 

3.  That  on  the  twenty-fourth  of  August,  1859,  Qoller  sold  all  his 
right,  title  and  interest  in  said  property  to  the  plaintiffs  Eells  and 
Ball,  subject  to  said  lease. 

4.  That  on  the  seventh  of  October,  1859,  (six  months  after  the  date 
of  said  lease)  about  sunset  of  that  day.  Banning  delivered  to  plaintiffs 
the  personal  property  mentioned  in  the  lease  aforesaid  —  the  most  of 
which  was  at  and  about  said  warehouse  and  wharf  —  and  on  the 
following  morning  (October  8th)  the  plaintiffs  peaceably  took  formal 
possession  of  the  wharehouse  and  wharf,  and  other  property. 

5.  That  defendants  have  combined  and  confederated  together  to  dis- 
possess by  force,  and  keep  the  plaintiffs  out  of  possession,  and  use,  and 
enjo}Tnent  thereof  —  which  use  and  enjoyment  the  plaintiffs  allege 
they  are  entitled  to  have  unmolested.  That  plaintiffs  and  their  grant- 
ors had  full,  free  and  legal  right  to  build  the  said  warehouse  and  wharf, 
and  to  use,  enjoy  and  possess  the  same  undisturbed  and  unmolested. 

6.  That  defendants  Sandford  and  McDonald  are  in  the  employment 
of  defendant  Banning,  and  have  threatened  forcibly  to  drive  plaintiffs 
and  their  workmen  from  said  warehouse  and  wharf,  and  to  take  posses- 
sion thereof;  and  by  force  to  deprive  and  hinder  plaintiffs  of  the  use 
and  enjoyment  of  said  property.  That  Sanford  and  McDonald  have 
around  said  warehouse  and  wharf  a  large  number  of  men,  armed  with 
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guns,  pistols  and  other  dangerous  weapons,  preparing  by  force  to  drive 
the  plaintiffs  from  and  dispossess  them  of  said  premises,  and  the  use 
thereof.  *'  And  the  plaintiffs  further  allege,  that  the  said  defendants 
have  threatened  to  dispossess  the  said  plaintiffs,  and  take  possession  of 
said  property  and  premises,  and  deprive  said  plaintiffs  of  the  use 
thereof;"  and  are  making  preparations  and  using  violent  and  improper 
means  to  drive  plaintiffs  from  said  premises,  and  the  enjoyment 
thereof. 

7.  That  plaintiffs  are  in  the  peaceable  and  quiet  possession  of  said 
property,  and  are  in  the  possession  of  a  large  number  of  teams  and 
carriages,  &c.,  for  transporting  goods,  &c.,  from  said  warehouse  and 
whar-  to  Los  Angeles,  and  that  unless  defendants  are  restrained  from 
executing  their  threats,  the  plaintifb  will  be  ruined  in  their  said  busi- 
ness, and  their  said  property  will  be  sacrificed  and  destroyed,  and  they 
will  thereby  be  ruined  and  impoverished. 

The  plaintiffs  in  conclusion  pray  for  an  injunction  in  the  usual  form 
in  such  cases^  and  that  the  same  be  made  perpetual. 

On  the  tenth  of  October,  1859,  an  injunction  was  granted  by  the 
District  Judge,  and  served.  Thereupon  defendants  moved  to  dissolve 
the  injunction  on  affidavits,  which  was  opposed  by  plaintiffs  on  the 
complaint  and  affidavits.  On  the  first  day  of  December,  1859,  the 
motion  came  on  to  be  heard^  and  the  injunction  was  dissolved;  plain- 
tiffs excepting. 

The  affidavits  used  on  behalf  of  defendants  were  to  the  effect,  that  in 
a  certain  cause  of  forcible  and  unlawful  detainer,  before  Charles  E. 
Hale,  Esq.,  a  Justice  of  the  Peace  for  Los  Angeles  township,  in  which 
Eubio  was  plaintiff  and  Banning  was  defendant,  a  writ  of  restitution 
was  issued  by  the  Justice  on  tiie  sixth  day  of  October,  1859,  for  the 
recovery  and  delivery  to  Rubio  of  certain  premises,  of  which  the  prop- 
erty in  controversy  forms  part;  that  said  writ  of  restitution  was  deliv- 
ered to  the  Sheriff  of  Los  Angeles  county  on  the  day  last  aforesaid ; 
who,  by  virtue  thereof,  proceeded  to  take  possession  of  said  premises 
and  deliver  the  same  to  Rubio,  and  that  the  premises  were  peaceably 
surrendered  by  said  Banning  to  the  Sheriff  ''  on  behalf  of  said  Eubio,*^ 
and  Banning  deposed  that  no  part  of  said  property  had  ever  been 
delivered  by  him  to  said  plaintiffs. 

On  the  part  of  the  plaintiffs,  the  affidavits  of  Tomilson,  D.  Camp- 
bell, J.  G.  Campbell,  A.  W.  Timms  and  George  W.  Gift,  used  in  oppos- 
ing said  motion,  contain,  in  substance,  statements  supporting  the  allega- 
tions of  the  complaint     On  the  eighteenth  of  October,  1859,  the 
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defendants  demurred  that  said  eomplaizLt  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  Court  below  sustained  the  demurrer,  and  dismissed  the  com- 
plaint. Plaintiffs  appeal  from  the  order  dissolving  the  injunction, 
and  from  the  final  judgment 

John  Currey,  for  Appellants. 

I.  To  give  the  Court  below  equitable  jurisdiction  in  the  case,  it  was 
only  necessary  for  the  plaintiffs  to  state  in  their  complaint  the  follow- 
ing substantive  facts : 

1.  That  they  had  a  present,  vested  and  exclusive  right,  interest  and 
property  in  the  subject  matter,  to  protect  which  this  action  is  brouglit. 

2.  That  the  defendants  had  conspired  or  confederated  together  to 
invade  such  right,  interest  and  property;  and  were  threatening  to  pro- 
ceed, or  were  proceeding  to  deprive,  by  lawless  violence,  the  plain  tiffs 
of  the  possession  and  enjoyment  thereof. 

3.  That  the  injury  which  would  ensue  to  the  plaintiffs  by  the  at- 
tainment on  the  part  of  the  defendants  of  the  object  of  their  con- 
spiracy, by  the  execution  of  their  threats,  would,  in  an  equitable  view, 
be  either  irreparable  or  without  adequate  remedy  at  law;  or  that  the 
threatened  acts  of  the  defendants,  fully  consummated,  would  require 
for  redress  a  multiplicity  of  actions  at  law. 

If  these  points  be  determined  in  the  affirmative,  it  follows  that  the 
Court  below  erred  in  dissolving  the  injunction,  and  in  giving  judg- 
ment for  defendants.  The  demurrer  admits  the  allegations  of  the  com- 
plaint, and  these  amply  state  the  facts  embraced  in  the  foregoing  posi- 
tions. The  rule  seems  to  be  settled,  that  if  the  party  applying  for  an 
injunction  has  a  vested  right,  either  legal  or  equitable,  which  may  be 
greatly  affected  by  the  commission  of  the  acts  sought  to  be  restrained,  in 
such  case  the  remedy  of  injunction  may  be  properly  invoked  and  ob- 
tained. {Th$  Corporation  of  New  York  v.  Mapes,  6  Johns'  Ch.  E.  50.) 

In  this  case,  the  demurrer  admitting  the  title  of  plaintiffs,  there  was 
no  necessity  for  an  action  at  law  to  establish  it.  (Willard's  Eq.  Jur. 
392;  Tuolumne  W.  Co.  v.  Chapman,  8  Cal.  397;  Wood  ▼.  Sutcliffe,  8 
Taw  and  Bq.  E.  220;  Aiiomey  Oeneral  v.  Railway,  8  Id.  362;  Kemp 
y.  Sober,  4  Id.  64;  Corey  v.  Railway,  3  Hare,  593;  Clayton  v.  Ailor- 
ney  Oeneral,  1  Cooper,  139;  Belknap  y.  Trimble,  3  Paige,  601;  Ford 
V.  Rigby  dc  Irwin,  10  Cal.  449.) 

II.  Equity  will  interfere  to  restrain  the  commission  of  such  injuries 
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to  property  and  to  business  as  are  set  forth  in  the  complaint.  (2  Stor/s 
Eq.  Jnr.,  sees.  927,  928.)  Where  the  injury  which  may  or  will  ensue 
from  the  wrongful  acts  of  the  defendants,  consists  in  the  loss  of  trade, 
or  the  destruction  of  the  means  of  subsistence,  or  permanent  ruin  to 
property.  Courts  of  Equity  will  interfere,  by  injunction,  in  furtherance 
of  justice.  {Wynstanley  v.  Lee,  2  Swanst.  336;  Attorney  Oeneral  v. 
Nichol,  16  Ves.  342;  Cherrington  v.  Abn&y,  2  Vernon,  646;  Earl 
Bathurst  v.  Burden,  2  Bro,  Ch.  R.  ^A:\Nuthrown  v.  Thornton,  10  Ves. 
163;  M.  £  H.  B.  B.  Co.  v.  Artcher,  6  Paige,  83;  see  also  Bonaparte 
V.  Camden  &  Amboy  B,  B.  Co.  1  Bald.  231 ;  Livingston  v.  Livingston, 
6  Johns.  Ch.  498;  Belknap  v.  Belknap,  2  Id.  472;  see  especially 
Oshom  y.  Bank  of  U.  8,  5  Pet.  Cond.  759,  760 ;  Story's  Opinion  in 
Webb  V.  The  Portland  Manuf.  Co.  8  Sum.  192-198;  Norton  v.  Jach' 
son,  5  Cal.  264;  Johnson  v.  Bicket,  Id.  219;  Hanson  v.  Gardiner,  7 
Ves.  310;  Thomas  v.  Oakley,  18  Id.  184;  Norway  v.  Bowe,  19  Id. 
147;  N.  Y.  Print  and  Dyeing  Estab.  v.  Fitch,  1  Paige,  97.) 

Heydenfeldt,  for  Respondents. 

1.  The  injimction  was  properly  dissolved.  The  case  made  by  the 
bill  does  not  show  irreparable  damages,  nor  allege  insolvency  of  the 
defendants,  which  are  the  usual  grounds  for  injunction  in  cases  of 
trespass.  Nor  is  any  trespass  alleged,  but  only  the  fear  of  it,  produced 
by  threats ;  there  is  no  authority  for  injunction  upon  such  a  reason. 
Besides,  the  plaintiffs  allege  a  claim  to  the  property  set  up  by  the 
defendant  Rubio.  All  the  authorities  hold,  that  this  alleges  the  plain- 
tiff out  of  Court  —  because  Chancery  will  not  interfere  until  the  title 
is  settled  and  indisputable. 

If  the  affidavits  read  on  the  motion  to  dissolve  are  to  be  considered, 
then  it  is  evident  the  complainants  have  mistaken  their  remedy.  They 
should  have  resorted  to  forcible  entry  and  detainer,  or  a  peace  war- 
rant, if  they  arc  in  possession.  For  the  same  reasons  which  sustain 
the  dissolution  of  the  injunction,  the  demurrer  to  the  bill  was  properly 
sustained. 

Baldwin,  J.  deliyered  the  opinion  of  tlie  Court — (Jopb,  J.  con- 
curring. 

This  bill  was  ffled  for  an  ix^imction  to  restrain  tiki  defendants  from 
taking  possession  of  certain  real  estate — being  a  warehouse  and  prem- 
ises.  The  bill  does  not  aver  the  insolvency  of  the  defendants,  nor  show 
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that  there  is  no  adequate  remedy  at  law.  The  action  of  forcible  entry 
and  detainer  wonld^  upon  the  facts,  be  a  speedy  mode  of  regaining  a 
possession  taken  as  the  bill  charges  the  defendants  «re  preparing  to 
take  possession  of  this  property;  while,  for  any  other  damages,  the 
usual  proceeding  at  law  would  be  a  sufficient  and  effectual  remedy. 
That  this  estate  is  used  by  the  plaintiff  in  connection  with  business 
which  would  be  interrupted  by  this  threatened  trespass,  is  not  alone  a 
ground  for  equitable  interposition ;  for  this  is,  if  not  the  usual,  a  very 
frequent  consequence  of  such  trespasses. 
Judgment  affirmed* 


CHAMBBELIN  v.  REED  ei  al. 

WHsn  as  appeal,   regularly   taken,   la   diamlssed   for  want  af  prosecution,   tlie 

dlBinlssal  operates  as  an  affirmance  of  the  Judgment  below,  and  a  second  appeal 

cannot  be  allowed. 
Vie  only  mode  of  ayoldlng  the  conaequences  of  such  dismissal  Is  to  moTe,  during 

the  term  or  before  the  remittitwr  has  gone  oot^  to  Tscata  tha  order  of  dlimlsiil 

and  reinstate  the  cause. 

Appbal  from  the  Seventh  District 

CoPB,  J.  deliyered  the  opinion  of  the  Court  — Fibld,  0.  J.  oon- 
oumng. 

Where  an  appeal  regularly  taken  is  dismissed  for  want  of  prosecu- 
tion, the  dismissal  operates  as  an  affirmance  of  the  judgment^  and  a 
second  appeal  cannot  be  allowed.  The  only  mode  of  avoiding  the  con- 
sequences of  such  dismissal  is  to  move,  during  the  term  or  before  the 
remittitur  has  gone  out,  to  vacate  the  order  and  reinstate  the  causes 

The  appeal  must  be  dismissed,  and  it  is  so  ordered. 

See  Earth  y.  Light  (15  Gal). 
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EOBINSON  et  aJ.  v.  BOAED  OP  SUPERVISORS  OF  THE  CITY 
AND  COUNTY  OF  SACRAMENTO. 

Umdb  th«  Consolldaffon  Act  of  1858,  tlio  Board  of  fliipervlflon  of  the  dty  and 
eounty  of  Sacramento  haye  no  power  to  create  the  office  of  Aaalfltant  Clerk  to 
the  Board,  nor  to  ralae  the  ealarlea  fixed  In  the  twenty-foorth  aectlon  of  the 
act,  and  their  action  In  creating  such  office  and  raising  aacb  aalartea  may  be 
reviewed  on  oerfforarC. 

That  act  Is  an  enabling  statate^  creating  a  Board  with  spedal  powers  and  jurt»> 
diction,  and  the  Board  has  only  the  power  conferred  by  the  act. 

As  to  how  far  and  when  the  proceedings  of  such  Boards  are  Judicial,  and  hence 
reyiewable  on  certiorari,  and  how  far  and  when  leglslatlTe,  and  hence  not  so  to 
be  reviewed,  discussed. 

Appeal  from  the  Sixth  District 

The  Court  below,  in  the  first  instance,  ordered  the  writ  to  issue, 
and  in  the  meantime  restrained  defendants  from  further  proceedings. 
Defendants  moved  to  dismiss  the  petition,  and  demurred  on  the 
ground  that  the  proceedings  sought  to  be  reviewed  were  not  judicial 
in  their  character,  and  hence  that  certiorari  woidd  not  lie.  After  the 
return  to  the  writ^  the  Court  diismissed  the  petition.    Relators  appeal. 

Winans  £  Hyer,  and  Monson  S  Sunderland,  for  Appellants. 

E,  B.  Crocker,  for  Eespondents. 

Baldwin,  J,  ddivered  the  opinion  of  the  Court  —  Copb,  J.  c<Ml- 

curring. 

This  was  a  proceeding  by  the  plaintiffs,  tax-payers,  by  petition  for 
certiorari  to  bring  up  certain  proceedings  of  the  Board  of  Supervisors 
of  Sacramento  county.  These  proceedings  involved  an  ordinance, 
number  ninety-six,  the  second  and  third  sections  of  which  are  as  fol- 
lows: "  Section  2.  To  the  Under  Sheriff,  one  hundred  and  fifty  dollars 
per  month ;  to  the  County  Clerk's  chief  deputy  in  the  District  Court, 
one  hundred  and  fifty  dollars  per  month;  to  the  Conrily  Clerk's  chief 
deputy  in  the  Recorder's  office,  one  hundred  and  fifty  dollars  per 
month ;  to  the  County  Clerk's  chief  deputy  in  the  general  office,  one 
hundred  and  twenty-five  dollars  per  month.  Sec.  3.  Section  one  of 
Ordinance  No.  78,  of  which  this  section  is  amendatory,  is  hereby 
amended  so  as  to  read  as  follows:  Sec.  1.  The  office  of  Assistant  Clerk 
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of  the  Board  of  Supervisors  is  hereby  created;  said  Assistant  to  be 
appointed  by  the  Clerk  of  the  Board,  and  to  receive  a  salary  of  one 
hundred  and  fifty  dollars  per  month,  payable  one-half  out  of  the  Con- 
tingent Fund  of  the  county  and  one-half  out  of  the  Contingent  Fund 
of  the  city" 

The  petitioners  allege  that  the  Supervisors  have  allowed  the  salaries 
to  the  Assistant  Clerk  of  the  Board  and  to  the  other  Clerks  men- 
tioned; and  that  the  Auditor  will  draw  his  warrants  for  them,  and 
they  will  be  paid  if  the  Court  does  not  interpose. 

The  only  difficulty  we  have  experienced  in  the  case  is  the  technical 
question  of  the  remedy  selected  by  the  relators.  It  is  argued  for  the 
defendants  that  certiorari  will  not  lie  in  such  a  case;  that  this  writ  is 
limited  to  a  review  of  judicial  actions  and  proceedings  by  the  inferior 
tribunal,  and  that  this  ordinance  is  a  legislative  act  and  not  of  a 
judicial  nature.  We  were  strongly  inclined,  on  the  argument,  to  this 
view;  but  a  further  examination  has  led  us  to  abandon  it.  When  the 
term  "  judicial ''  is  applied  to  the  action  of  these  Boards,  it  is  not  to 
be  received  in  the  r  '^se  usually  applied  to  Courts  of  justice.  Thus, 
Judge  Bronson  speaks,  in  Supervisors,  etc.  v.  Briggs,  (2  Denio,  26)  of 
the  settlement  and  allowance  of  an  account  by  the  Board  as  an  ad- 
judication of  the  matter  by  a  proper  tribunal,  and  therefore  conclusive. 
(See  also,  9  Wend.  508.)  So  in  Gillespie  v.  Broas  (23  Barb.  378). 
In  People  v.  Mcu/or  of  New  York,  (5  Barb.  45)  the  Court  say :  "  There 
can  be  no  doubt  that  a  certiorari  will  lie  to  review  the  judicial  acts  of 
municipal  corporations.  That  was  admitted  in  the  case  of  Mount  Mor* 
ris  Square,  (2  Hill,  14)  cited  by  the  defendant's  counsel,  and  is  in 
conformity  with  the  decisions  of  the  late  Supreme  Court  in  several 
antecedent  cases.  (Elmendorf  v.  The  Mayor  of  New  York,  25  Wend. 
693;  Le  Roy  v.  The  same  defendants,  20  John.  430.)  The  authorities 
are  equally  clear,  that  if  the  act  complained  of  is  simply  ministerial, 
it  cannot  ordinarily  be  reviewed  on  certiorari.  Such  was  tlie  ordi- 
nance of  the  Common  Council  for  the  construction  of  the  sewer  in 
question.  That  was  a  simple  exercise  of  their  ministerial,  or,  if  I  may 
use  the  expression,  legislative  power.  That,  if  authorized  by  their 
charter,  which  it  clearly  was,  resolved  itself  into  a  question  of  expedi- 
ency, solely  for  their  consideration,  and  which  cannot  be  reviewed 
here.  But  although  the  ordinance  itself  cannot,  I  think,  be  annulled 
by  this  Court,  yet  it  is  competent  for  us,  in  a  proper  case,  to  vacate 
the  assessment  of  the  Common  Council  in  affirming  those  proceedings ; 

88  they  then  acted  in  a  judicial  capacity.    That  may  be,  although  they 
Vol.  XVI.— 14  ^  , 
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do  not  constitute  an  ordinary  judicial  tribunal.  It  is  sufficient  if  they 
are  invested  by  the  Legislature  with  power  to  decide  on  the  property 
or  rights  of  the  citizen.  In  making  their  decision  they  act  judicially, 
whatever  may  be  their  public  character.  The  defendants  are  author- 
ized by  the  statute  (2  R.  L.  of  1813,  sec.  175)  to  ratify  the  estimate 
and  assessment  when  made,  and  reported  to  them  by  the  Commis- 
sioners, and  then  the  same  became  binding  and  conclusive  upon  the 
owners  and  occupants  of,  and  constitute  a  lien  upon,  the  lots  on  which 
the  assessments  are  made.  In  ratifying  these  proceedings  of  the  Com- 
missioners, the  defendants  unquestionably  act  judicially.  It  is  not 
fiimply  the  performance  of  an  act  of  their  own,  but  it  is  reviewing  and 
deciding  upon  the  conduct  of  others.  The  Justices  of  this  Court,  in 
passing  upon  the  proceedings  of  the  Commissioners,  in  street  cases, 
exercise  a  similar  power;  and  it  has  been  frequently  decided  that  their 
acts  in  such  cases  may  be  reviewed  on  certiorari.  And  if,  in  this  case, 
the  defendants  have  committed  a  mistake  in  confirming  acts  not  au- 
thorized by  the  statute,  whereby  the  rights  of  the  citizen  are  preju- 
diced, their  error  may  be  corrected  by  this  Court.  It  would  be  intoler- 
able to  allow  these  corporations  to  proceed  in  the  exercise  of  their 
numerous,  and  some  of  their  almost  arbitrary  powers,  without  some 
corrective.  It  is  true,  that  where  their  acts  are  simply  void,  the  law 
will  afford  a  remedy;  but  there  are  many  cases  where  their  acts  would 
not  be  wholly  nugatory,  and  yet  they  might  be  very  oppressive ;  such, 
for  instance,  as  adopting  a  wrong  principle  relative  to  assessments,  by 
which  a  citizen  might  be  subjected  to  a  tax,  who  ought  not  to  be  taxed 
at  all.  There  can  be  no  doubt  that  if  the  estimate  and  assessment  were 
substantially  erroneous,  and  ought  not  to  have  been  ratified  by  the 
Common  Council,  they  may  be  vacated  by  this  Court.^^ 

In  Oillespie  v.  Broas,  (23  Barb.  S.  C.)  it  was  held  that  chancery 
would  not  interpose  where  the  Supervisors  had  no  power  to  select  a 
site  for  a  certain  building,  and  where  certain  orders  were  issued  with- 
out authority,  but  that  certiorari  was  a  proper  remedy.  In  Wilcox  v. 
Washburn,  (16  Johns.  49)  it  was  decided  that  the  appointment  of  a 
Constable  by  Justice  of  the  Sessions  was  a  judicial  act,  revisable  by 
certiorari. 

The  People  Y.  The  Supervisors  of  El  Dorado  county  (8  Cal.  58)  is 
closely  analogous  to  this  in  principle.  There  the  Board  of  Supenisors 
allowed  the  County  Recorder  seventy-five  cents  each  for  drawing 
certain  warrants.  This  Court  held  that  certiorari  was  the  proper 
remedy.  On  looking  into  the  ordinance  brought  up,  it  will  be  seen  that 
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the  Board  undertake  to  appropriate  in  favor  of  third  parties  money  of 
the  treasury  for  certain  services  to  be  rendered,  and  that  the  ordinance 
directs  the  issuance  of  warrants  for  this  purpose.  This  is  equivalent  to 
an  auditing  and  allowing  of  a  claim  to  this  extent  on  the  treasury,  and 
involves  the  same  exercise  of  judicial  ^wwer  as  the  case  last  referred 
to.  In  other  words,  the  Board  pass  upon  and  decide  upon  the  right  to 
appropriate  and  allow  this  claim,  and  adjudge  it  to  be  disbursed.  We 
do  not  see  that  this  act  does  not  partake  of  the  nature  of  a  contract 
witli  the  binding  force  of  an  appropriation  to  meet  it.  Such  a  claim  is 
not  in  principle  different  from  an  allowance  or  settlement  of  a  claim  or 
pretended  claim,  which  is  brought,  it  seems,  within  the  power  of  the 
Courts  to  review  on  certiorari,  when  made  without  legal  authority. 

2.  The  next  question  is  as  to  the  legal  authority  of  the  Board  to 
create  the  oflBce  of  Assistant  Clerk,  and  to  raise  the  salaries  of  the 
other  clerks  above  $1,200  per  annum.  And  this  question  involves  the 
construction  of  the  Act  of  1858,  known  as  the  Consolidation  Act. 
That  act  is  to  be  found  in  the  Statutes  of  1858  (269) .  The  bill  seems 
drawn  in  a  spirit  of  jealous  distrust,  and  is  very  restrictive  in  its  pro- 
visions. By  the  twenty-fourth  section,  a  Clerk  of  the  Board  of  Super- 
visors is  allowed  a  salary  of  $2,500,  **  County  Clerk^s  Deputies,  not 
exceeding  six  in  number,  $1,200  per  annum  each,  in  the  discretion 
of  the  Board  of  Supervisors.^^  This  last  sentence  is  not  very  aptly 
expressed.  But  we  think  there  can  be  no  reasonable  doubt  of  its  mean- 
ing. The  limitation  upon  the  amount  of  the  salary  of  these  Clerks  is 
absolute  —  it  cannot  exceed  the  amount  prescribed;  the  only  discre- 
tion is  as  to  the  number  of  the  Clerks  and  the  salary  below  the  max- 
imum ;  that  is,  the  Board  may,  in  their  discretion,  prescribe  a  number 
less  than  six,  or  pay  a  salary  less  or  equal  to  $1,200,  but  cannot  exceed 
the  number  or  the  sum.  Upon  any  other  construction,  the  power  of 
the  Supervisors  would  be  subject  to  no  limitation  at  all,  and  the  pre- 
scribing of  the  number  and  the  salaries  would  be  a  senseless  provision. 
Effect  must  be  given  to  all  the  words  of  the  section,  and  this  is  done 
by  restraining  the  exercise  of  the  discretion  given  within  the  limits 
indicated.  . 

This  act  is  an  enabling  statute,  creating  a  Board  with  special  powers 
and  jurisdiction,  and  the  Board  has  only  the  power  shown  to  be  con- 
ferred by  the  act.  The  case  of  the  People  ex  rel.  v.  Lawrence  (6  Hill, 
244)  is  in  point.  In  that  case,  the  Supervisors  audited  an  account  for 
expenses  incurred  by  one  of  the  Board  in  defending  against  a  criminal 
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prosecution  for  some  offense  charged  upon  him  in  his  official  character. 
Judge  Bronson  said :  "  If  the  relator  has  a  legal  right  to  the  money 
which  he  claims,  there  is  some  reason  for  saying  that  his  remedy  was 
by  action,  and  not  by  the  writ  of  mindnmus.  (Boyce  v.  Russell,  2 
Cowen,  444;  Ex  parte  Lynch, ^2  Hill,  45;  Id.  46,  note;  Ex  parte  The 
Fireman's  Insurance  Company,  ante,  243.)  But  it  is  not  necessary  to 
decide  that  question,  for  he  has  no  title  to  the  money.  Although  the 
fact  does  not  appear  in  the  paper,  it  was  said,  and  I  shall  assume,  that 
the  relator  was  acquitted  of  the  charges  brought  against  him  in  the 
Court  of  Common  Pleas.  Still,  the  expenses  of  his  defense  have  not 
been  made  a  charge  upon  the  county,  and  the  Board  of  Supervisors 
had  no  authority  to  allow  the  account,  or  any  part  of  it.  They  have 
only  such  powers  as  have  been  conferred  upon  them  by  the  Legislature, 
ftnd  there  is  no  statute  which  gives  any  color  for  saying  that  they 
could  indemnify  the  relator  against  the  expense  of  his  defense.  (1  R. 
S.  366,  sec.  4;  Id.  385,  sec.  3 ;  Stat.  1838,  314,  sec.  1.)  It  is  not  unlike 
the  case  of  a  party  indicted  for  a  crime,  and  acquitted  on  the  trial.  He 
gets  no  indemnity  from  the  public  treasury.  And  whatever  appearance 
of  justice  there  may  be  in  charging  the  expenses  of  the  accused  upon 
the  county,  it  is  enough  for  us  to  say  that  this  consideration  addresses 
itself  exclusively  to  the  Legislature. 

"  If  this  had  been  a  case  where  the  supervisors  had  authority  to 
allow  the  claim,  I  agree  that  it  would  have  been  the  duty  of  the  Treas- 
urer to  pay,  without  inquiring  whether  the  account  was  allowed  upon 
insuflScient  evidence,  or  at  too  large  an  amount.  But  here,  the  Super- 
visors had  no  jurisdiction  over  the  subject  matter,  and  that  fact  ap- 
peared upon  the  face  of  the  account  which  was  presented  for  payment. 
Their  act  was  a  mere  nullity,  and  it  was  the  duty  of  the  Treasurer  to 
withhold  payment." 

We  think,  therefore,  that  the  act  did  not  warrant  the  Supervisors  in 
making  this  appointment  of  Assistant  Clerk,  or  in  raising  the  salaries. 

We  quite  agree  with  the  counsel  for  respondent,  that  the  salary 
allowed  is  inadequate,  and  that  the  policy  of  the  State  is  not  to  with- 
hold from  competent  officers  —  as  these  are  represented  to  be —  ade- 
quate remuneration  for  their  services;  but  this  consideration  is  for  the 
Legislature,  We  have  no  power  to  remedy  this  hardship,  nor  have  the 
Supervisors. 
.    Judgment  reversed  and  cause  remanded. 
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Cope,  J. —  I  concur  in  the  judgment  of  reversal,  and  in  most  of  the 
views  expressed  in  the  opinion  of  Mr.  Justice  Baldwin.  The  powers 
of  the  Board  of  Supervisors  are  derived  exclusively  from  the  statute, 
and  the  construction  of  this  statute  was  necessarily  involved  in  the 
proceedings  complained  of  in  this  case.  To  that  extent,  these  proceed- 
ings were  judicial  in  their  nature,  and  are  therefore  subject  to  review 
upon  certiorari  as  the  only  remedy  provided  by  law. 

Field,  C.  J. —  I  agree  with  Mr.  Justice  Baldwin  in  the  construc- 
tion of  the  statute,  but  differ  from  him  as  to  the  character  of  the  ordi- 
nance under  consideration.  I  regard  the  ordinance  as  a  mere  legisla- 
tive act,  involving  in  its  passage  no  exercise  of  '*  judicial  functions,^' 
as  those  terms  are  used  in  section  four  hundred  and  fifty-six  of  the 
Practice  Act    I  therefore  dissent  from  the  judgment  of  reversal. 


BOWMAN  V.  NORTON  et  als. 

0M  T.  MoiHTt  (14  Cal.  472)  as  to  tbe  power  of  the  huBband  alone  to  alienate  the 
homestead  subject  to  certain  restrictions,  etc.,  affirmed. 

tJnder  the  Act  of  1851,  prior  to  its  amendment  In  1860,  mortgages  npon  the 
homestead,  executed  by  the  husband  alone,  were  not  absolutely  void,  but  were 
inyalld  only  to  the  extent  required  for  the  protection  of  the  husband  and  wife 
in  the  enjoyment  of  their  homestead  rights. 

Where,  under  the  Act  of  1851,  both  husband  and  wife  unite  in  a  conveyance  of 
the  homestead,  the  homestead  rights  are  relinquished,  and  persons  to  whom  the 
husband  alone  had  mortgaged  the  homestead  previous  to  such  conveyance, 
may  enforce  their  mortgages  against  the  property  In  the  hands  of  the  grrantee. 

Whh  Act  of  1860  materially  changes  the  provisions  of  the  Act  of  1851,  and 
renders  any  mortgage  hereafter  of  the  homestead,  except  to  secure  or  pay  the 
purchase  money,  invalid  for  any  purpose  whatever. 

A  conveyance  by  the  husband  and  wife  of  the  homestead  does  not  transfer  the 
homestead  rights.  Such  rights  may  be  released  and  abandoned,  but  are,  in 
their  nature,  Incapable  of  sale  and  transfer.  The  exemption  from  forced  sale 
Is  the  personal  right  of  both  husband  and  wife,  and  the  restraint  upon  the  hus- 
band's power  of  alienation  Is  the  personal  right  of  the  wife  alone,  and  they 
cannot  be  assigned  to  others. 

▲  decree  In  Insolvency,  discharging  the  husband  and  setting  apart  to  him  cer- 
tain premises  as  a  homestead,  does  not  discbarge  or  Impair  tbe  Hen  of  a  mort- 
gage thereon  previously  executed  by  the  husband.  The  mortgagee  has  vested 
rights  which  could  not  be  thus  divested;  nor  was  such  the  Intention  of  onr 
Insolvent  Act. 
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la  this  State,  a  jadgment  cannot  become  a  lien  upon  the  homestead.  It  can  be- 
come a  Hen  only  upon  the  real  property  of  the  judgment  debtor  which  Is  not 
exempt  from  execution. 

Appeal  from  the  Fourth  District. 

The  facts  are  iitated  in  the  opinion  of  the  Court  Plaintiff  had 
judgment  below.    Defendants  appeal. 

Heydenfeldt,  for  Appellant. 

I.  The  estate  belonged  to  the  husband,  and  although  a  homestead, 
he  had  the  power  to  mortgage  the  premises:  the  effect  of  such  mort- 
gage being  only  to  postpone  his  mortgage  to  the  homestead  rights. 
(Ouiod  V.  Guiod,  14  Cal.  666.) 

II.  As  soon  as  the  homestead  right  was  determined,  the  rights  of 
the  mortgagees  became  effectual,  because  the  mortgage  was  good 
against  the  husband  and  all  the  world,  subject  only  to  the  homestead 
use,  and  subject  to  nothing  when  that  use  was  determined. 

III.  The  conveyance  of  the  premises  by  the  joint  deed  of  the  hus- 
band and  wife,  was  a  relinquishment  of  their  homestead  rights,  and 
immediately  thereupon  the  prohibition  against  the  enforcement  of  the 
previous  mortgage  of  the  husband  ceased.  {Hayt  v.  Howe,  3  Wis. 
762;  Chamberlain  v.  Lyell,  3  Mich.  448;  ilBen  v.  Cooh,  26  Barb.  374; 
Howe  V.  Adams,  28  Vt.  641.) 

*  IV,  In  the  earlier  cases  decided  by  this  Court,  there  is  not  a  single 
opinion  in  conflict  with  the  principle  here  contended  for,  and  in  one 
case  the  tendency  was  towards  it. 

In  Cook  V.  McChristian  (4  Cal.  23)  the  sale  by  the  husband  took 
place  at  the  time  it  was  occupied  as  a  homestead,  and  the  action  was 
ejectment  against  the  wife. 

In  Taylor  ▼.  Hargous  (4  Cal.  268)  the  special  verdict  shows  dis- 
tinctly that  the  premises  were  occupied  as  the  residence  of  the  family 
on  the  day  of  aale^  and  had  been  so  for  more  than  two  years  previous; 
and  furthermore,  that  they  had  not  subsequently  acquired  a  new 
homestead. 

And  in  Sargent  v.  Wilson  (5  Cal.  504)  it  is  held  that  the  sale  by  the 
husband,  while  occupying  as  a  homestead,  is  only  void  for  the  home- 
stead value  and  good  for  the  excess. 

It  was  not  until  1837,  that  the  extraordinary  doctrine  was  suggested 
and  maintained,  that  there  could  be  no  abandonment  of  the  homestead ; 
a  doctrine  against  reason  and  unsustained  by  authority.  This  character 
of  decision  occurs  in  three  cases:  Dorsey  v.  McFarland,7  Cal. ^42; 
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Revalk  v.  Kramer,  8  Id.  66 ;  Van  Reynegom  v.  RevdlJc,  8  Id.  75 ;  all 
decided  within  a  single  period  of  a  little  more  than  a  year. 

Since  the  last  of  these  cases^  no  decision  has  gone  to  the  same  ex« 
tent,  unless  we  count  an  obiter  dictum  in  Dunn  v.  Tozer,  (10  Cal. 
167)  which  has  nothing  to  do  with  the  point  decided  in  that  case. 

It  is  now  evident,  since  the  decision  in  Chiiod  v.  Ouiod,  that  the 
present  Court  has  taken  a  new  departure,  or  rather  returned  to  prin- 
ciples which  can  be  maintained  by  the  soundest  reason. 

V.  The  mortgagees,  by  virtue  of  their  contracts,  obtained  vested 
rights  in  the  mortgaged  property  for  the  purpose  of  satisfaction  of 
their  claims,  and  these  rights  were  not  divested  by  the  action  of  the 
Court  in  Bankruptcy. 

Besides,  such  a  consequence  was  not  only  not  intended  by  the  In- 
solvent Act,  but  was  specially  provided  against.  (Wood's  Dig.  601, 
art.  2673,  sec.  36.) 

E.  W.  F.  Sloan,  for  Eespondent 

I.  The  real  estate  in  question  was  the  homestead  of  Norton,  and  00 
remained  until  the  sale  and  conveyance  to  the  plaintiff.  Mrs.  Norton 
joined  in  the  conveyance,  whereby  the  homestead  estate  became  extin* 
guished  in  conformity  to  the  statute,  and  the  plaintiff  entering  became 
at  once  seized  of  the  land  ip  fee  simple. 

A  purchaser  of  homestead  premises,  by  the  joint  deed  of  husband 
and  wife,  takes  the  property  subject  only  to  existing  liens  and  incum- 
brances. A  mortgage  upon  the  homestead,  without  the  wife's  signa- 
ture, is  not  lawfully  obtained,  and  is  not,  therefore,  an  existing  lieu 
upon  the  land  by  statute.  The  judgment  recovered  upon  such  mort- 
gage in  a  suit  against  the  husband  alone,  is  equally  invalid  as  a  lien. 

II.  When  the  homestead  right  is  extinguished  by  a  deed  of  convey- 
ance which  is  duly  signed  and  acknowledged  by  the  husband  and  wife, 
the  title  to  the  land  by  the  same  deed  absolutely  passes  to  and  vests  in 
the  grantee,  discharged  alike  of  the  homestead  right  and  of  all  liabil- 
ity to  sale  upon  the  foreclosure  of  a  previously  executed  mortgage  of 
the  husband  alone,  or  upon  a  judgment  recovered  upon  such  mortgage, 
{Dickson  v.  Chom,  6  Iowa,  30;  Floyd  v.  Hosier,  1  Id.  514.) 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Copk,  J.,  con- 

nnring. 

TThis  is  a  suit  to  quicfc  the  title  to  certain  premises  situated  within 
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the  city  of  San  Francisco,  and  grows  out  of  the  following  facts :  In 
1853,  the  defendant,  Norton,  was  the  owner  of  a  fifty  vara  lot  in  the 
city,  and  having  erected  a  dwelling  house  thereon,  occupied  it  with  his 
family,  claiming  the  property  as  his  homestead.  In  July  of  that  year, 
he  executed  a  mortgage  upon  the  premises  to  the  defendant.  Barker,  to 
secure  the  payment  of  his  promissory  note  of  $4,000,  with  interest.  In 
November  following,  he  executed  a  second  mortgage  upon  the  same 
premises  to  the  defendants,  Drexel,  Sather  &  Church,  to  secure  the 
payment  of  another  note  for  the  like  sum'  of  $4,000  with  interest. 
Both  mortgages  were  executed  without  the  signature  of  the  wife. 
After  the  maturity  of  the  notes,  the  mortgagees  instituted  proceedings 
for  the  foreclosure  of  the  mortgages  and  the  sale  of  the  premises,  and 
obtained  the  usual  judgments  in  such  cases.  The  judgment  in  favor 
of  Drexel,  Sather  &  Church  was  rendered  in  March,  1855,  and  the 
judgment  in  favor  of  Barker  was  rendered  in  April,  1855.  In  July 
following,  Norton  filed  a  petition  in  insolvency  in  the  District  Court 
of  tlie  Fourth  District,  praying  to  be  discharged  from  his  debts  and 
liabilities,  and  in  the  final  decree,  rendered  upon  the  proceedings  con- 
sequent thereon,  in  August,  1855,  the  Court  set  apart  the  fifty  vara  lot 
referred  to,  with  the  house  thereon,  as  a  homestead,  for  the  use  of  the 
petitioner  and  his  family,  without  mentioning  the  mortgages  as  in- 
cumbrances upon  the  property. 

In  November,  1855,  Norton  and  his  wife  conveyed  by  their  joint 
deed,  for  the  consideration  of  $3,500,  a  portion  of  the  lot  to  the  plain- 
tiff, who  brings  the  present  suit  to  quiet  his  title  against  the  claims  of 
the  defendants,  asserted  by  virtue  of  their  respective  mortgages  and 
judgments  thereon. 

Upon  these  facts,  three  questions  are  presented  for  consideration: 
1st.  Whether  the  mortgages  to  the  defendants  were  absolutely  void,  or 
only  invalid  against  the  assertion  of  the  homestead  right;  2d. 
Whether,  if  not  absolutely  void,  the  liens  of  the  mortgages  were  lost 
or  impaired  by  the  decree  in  insolvency;  and  3d.  Whether,  if  the  liens 
were  not  lost  or  impaired,  the  conveyance  of  the  premises  to  the 
plaintiff  removed  the  restriction  of  the  statute,  and  rendered  them  sub- 
ject to  forced  sale  under  the  judgments  recovered  upon  the  mortgages. 

1.  The  first  question  was  determined  by  the  decision  in  Oee  v. 
Moore,  rendered  at  the  October  term.  In  that  case  we  had  occasion  to 
consider  the  nature  of  the  estate  which  the  husband  possesses  in  the 
homestead  premises,  and  the  restraint  imposed  by  the  Act  of  1851 
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upon  its  alienation.  We  there  held  that  if  the  premises  were  the  sepa- 
rate property  of  the  husband,  or  the  common  property  of  botli  husband 
and  wife,  before  they  became  a  homestead,  they  continued  such  sepa- 
rate or  common  property  afterwards;  that  neither  the  Constitution 
or  the  statute  recognized  any  estate  in  the  wife,  but  on  the  contrary 
the  provisions  of  both  were  framed  upon  the  idea  that  it  was  out  of 
the  property  of  the  husband,  or  at  least  common  property,  that  the 
homestead  was  to  be  carved ;  that  the  Constitution  only  required  legis- 
lation exempting  the  property  from  forced  sale,  and  did  not  look  to 
legislation  in  restraint  of  voluntary  alienation;  and  that  the  statute, 
in  this  respect,  went  beyond  the  constitutional  provision.  "  It  is  the 
homestead  and  other  property  of  the  head  of  the  family/^  was  our 
language,  "  which  is,  by  the  Constitution,  to  be  protected  from  forced 
sale.  It  is  the  alienation  by  the  owner,  if  a  married  man,  which  the 
statute  declares  shall  be  invalid  without  the  signature  of  the  wife. 
The  power  of  alienation,  and  not  the  nature  of  the  husband^s  estate, 
is  thus  affected.  And  this  power  is  restricted  only  so  far  as  it  may  be 
necessary  for  the  protection  of  the  homestead.  The  invalidity  only 
goes  to  the  extent  essential  to  this  object  The  husband  can  neither 
mortgage,  sell,  or  otherwise  alienate  the  homestead,  without  the  signa* 
ture  of  the  wife,  so  as  to  deprive  themselves  of  the  benefit  of  the 
humane  and  wise  provisioiils  of  the  law.  For  this  purpose  the  restric- 
tion was  designed  —  none  other.  Subject  to  the  protection  thus  eX' 
tended,  the  absolute  power  of  the  husband  continues.^^ 

In  that  case  the  plaintiff  had  executed  a  conveyance  of  the  hotne- 
stead,  with  the  signature  of  his  wife  to  the  deed,  but  without  her  ac- 
knowledgment; the  instrument  was  treated,  therefore,  as  his  sole  deed, 
and  we  decided  that  the  estate  passed  to  the  grantee  by  the  convey- 
ance, subject  to  the  right  of  the  husband  and  wife  to  enjoy  and  use  the 
premises  as  a  homestead  until  another  homestead  was  acquired,  or 
their  character  as  such  homestead  was  otherwise  gone ;  and  that,  upon 
the  death  of  the  wife  without  issue,  the  premises  ceased  to  be  a  home- 
stead, and  the  purchaser  became  entitled  to  the  possession.  In  accord- 
ance with  the  views  there  expressed,  we  must  hold  that  the  mortgages 
in  the  present  case  were  not  absolutely  void,  but  were  invalid  only  to 
the  extent  required  for  the  protection  of  the  husband  and  wife  in  the 
enjoyment  of  their  homestead  rights.  All  power  over  the  property, 
not  inconsistent  with  the  purposes  of  security  and  protection  intended 
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by  the  statute,  could  be  freely  exercised  by  the  husband  —  in  whom 
alone  the  estate  was  vested. 

In  Stewart  v.  Mackey,  (16  Texas,  56)  the  Supreme  Court  of  Texas 
held  that  a  mortgage  upon  homestead  premises,  ineffectual  at  the  time 
of  its  execution,  could  be  enforced  subsequently,  after  the  homestead 
had  been  abandoned  and  another  homestead  acquired.  "  The  entire 
object,"  said  the  Court,  "  of  the  law  and  Constitution,  is  to  secure  a 
homestead,  and  no  infringement  upon  the  husband's  rights  of  prop- 
erty, except  such  as  may  be  necessary  for  the  object  designed,  is  in- 
tended by  the  law  or  is  to  be  presumed."  And  again :  "  There  appearg 
to  be  no  necessity  to  encroach  upon  the  husband's  right  of  alienation 
further  than  may  be  necessary  to  secure  these  objects,  nor  to  prohibit 
a  creditor  from  taking  a  mortgage  from  the  husband,  subject  to  the 
contingency  that  the  homestead  may  not  be  changed,  or  that  the  wife 
may  not  assent,  and  that  in  the  mean  time  his  claim  may  be  barred 
by  the  Statute  of  Limitations,"  etc.  The  effect,  then,  of  the  sole  exe- 
cution of  the  mortgages  in  question  by  the  husband,  whilst  the  prem- 
ises retained  the  character  of  homestead,  was  simply  to  postpone  the 
claims  arising  thereunder  to  the  homestead  rights.  {Omod  v.  Chiiod, 
14  Cal.  606.) 

In  thus  ruling  we  refer,  of  course,  to  the  provisions  of  the  Act  of 
1851,  as  they  stood  previous  to  the  amendments  of  1860.  It  was  with 
reference  to  those  provisions  that  the  rights  asserted  in  Oee  v.  Moore 
were  considered,  and  it  is  by  reference  to  them  that  the  rights  of  the 
defendants  in  the  present  case  are  to  be  determined.  The  amendments 
mentioned  materially  change  those  provisions,  and  render  any  mort- 
gage hereafter  of  the  homestead,  except  to  secure  or  pay  the  purchase 
money,  invalid  for  any  purpose  whatever. 

2.  The  decree  in  insolvency  did  not  discharge  or  impair  the  lien  of 
the  mortgages.  The  mortgagees  had  acquired  vested  rights  in  the 
property  for  the  satisfaction  of  their  claims,  and  those  rights  could 
divested.  Nor  are  any  such  consequences  contemplated 
^ent  Act,  but  on  the  contrary,  they  are  expressly  provided 
le  property  of  the  insolvent  is  to  be  surrendered  to  his 
t  the  proviso  to  the  thirty-sixth  section  of  the  act  declares 
^1  mortgages  and  liens,  iona  fide,  existing  on  such  prop- 
ime  of  the  surrender,  as  aforesaid,  shall  remain  good  and 
lay  be  enforced  in  the  same  manner  as  though  no  such  sur- 
been  made."  The  decree,  therefore,  setting  apart  the 
a  homestead  for  the  benefit  of  the  petitioner  and  his  f am- 
piemises  subject  to  the  same  liens  which  previojisly  existed. 
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3.  The  mortgages  being  invalid  only  against  the  assertion  of  the 
homestead  rights  of  the  husband  and  wife,  could  be  enforced,  by  the 
judgments  recovered  thereon,  whenever  those  rights  were  relinquished. 
The  joint  conveyance  of  Norton  and  wife  operated  necessarily  as 
such  relinquishment,  equally  as  though  a  new  homestead  had  been 
acquired,  or  the  premises  had  been  converted  from  the  residence  of  the 
family  to  purposes  of  commerce,  trade,  or  manufacture.  It  trans- 
ferred to  the  plaintiff  the  entire  estate  in  the  property,  and  that  being 
gone,  the  grantors  could  of  course  subsequently  no  more  assert  any 
homestead  rights  in  the  premises,  than  they  could  in  premises  to  which 
they  had  always  been  strangers.  The  homestead  rights  were  not  trans- 
ferred by  the  conveyance.  Such  rights  may  be  released  and  abandoned, 
but  they  are;  in  their  nature,  incapable  of  sale  and  transfer.  The 
exemption  of  the  property  from  forced  sale  is  the  personal  right  of 
both  husband  and  wife,  and  the  restraint  upon  the  husband's  power  of 
alienation  is  the  personal  right  of  the  wife  alone,  and  they  cannot  be 
assigned  to  others.  The  conveyance  then  to  the  plaintiff  passed  to  him 
whatever  estate  the  grantors  at  the  time  possessed.  That  estate  was 
subject  to  the  lien  of  the  mortgages,  incapable  of  enforcement,  how- 
ever, so  long  as  the  premises  were  subject  to  the  homestead  rights  of 
the  grantors.  They  conveyance,  in  transferring  the  estate,  necessarily 
operated  as  a  relinquishment  of  those  rights;  and  the  inhibition  against 
the  enforcement  of  the  mortgages  thereupon  ceased. 

A  statute  of  Wisconsin,  like  the  statute  of  this  State,  exempts  the 
homestead  from  forced  sale  on  execution  or  other  final  process,  yet  in 
Hoyt  V.  Howe  (3  Wis.  752)  the  Supreme  Court  of  that  State  held,  that 
a  judgment  recovered  against  the  owner  of  premises,  whilst  they  were 
occupied  by  him  as  a  homestead,  became  a  lien  thereon ;  that  the  lien 
could  not  be  enforced  while  the  premises  remained  the  homestead,  but 
80  soon  as  their  homestead  character  was  gone,  they  became  subject  to 
sale  under  the  judgment.  "  To  hold  the  contrary,"  said  the  Court, 
^  would  be  to  maintain  that  property  which  is  bound  by  and  subject  to 
a  judgment  —  and  only  exempted  from  sale  to  satisfy  the  judgment  by 
means  of  its  peculiar  character  —  when  it  loses  its  character  with  the 
consent  and  by  the  act  of  its  owner,  is  nevertheless  still  exempt  from 
sale.  We  are  not  aware  of  any  legal  principle,  nor  of  any  fair  mode  of 
reasoning  which  can  be  resorted  to  for  the  purpose  of  establishing  this 
conclusion.*' 

In  this  case  from  Wisconsin,  the  judgment  had  passed  against  the 
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owner  of  the  homestead.  Afterwards,  by  deed  executed  by  him  and 
wife,  the  premises  were  conveyed  to  the  plaintiff.  After  the  convey- 
ance, the  premises  were  sold  under  execution  upon  the  judgment,  and 
purchased  by  the  judgment  creditor.  The  grantees  in  the  conveyance 
thereupon  filed  a  bill  to  quiet  their  title  against  the  claim  of  the  pur- 
chaser at  SheriflE^s  sale.  The  Court  held,  as  we  have  stated,  that  the 
lien  of  the  judgment  was  effectual,  and  could  be  enforced  when  the 
homestead  right  was  relinquished  —  and  also,  in  effect,  that  the 
conveyance  of  the  property  by  the  husband  and  wife  was  a  voluntary 
relinquishment  of  such  right;  and,  therefore,  affirmed  the  judgment 
dismissing  the  bill. 

In  this  State,  a  judgment  cannot  become  a  lien  upon  the  homestead 
premises.  It  can  become  a  lien  only  upon  the  real  property  of  the 
judgment  debtor  which  is  "not  exempt  from  execution'* — that  is, 
which  can  be  subjected  to  forced  sale.  Such  is  the  provision  of  the 
statute,  and  the  lien  is  the  creature  of  statute.  (Civil  Practice  Act, 
sec.  204.)  The  judgment,  therefore,  in  the  Wisconsin  case,  in  creating 
a  lien  upon  the  property,  was  like  the  mortgages  of  defendants,  and 
the  decision  in  that  case  covers  the  questions  in  the  case  at  bar,  were 
it  necessary  to  cite  authority  for  their  disposition.  (See  sAso, Chamber- 
lain  V.  Lyell,  3  Mich.  448;  Allen  v.  Cooh,  26  Barb.  374;  Howe  v. 
Adams,  28  Vt.  541.) 

The  judgment  must  be  reversed,  and  the  Court  below  directed  to 
dismiss  the  suit,  and  it  is  so  ordered. 


PAYNE  &  DEWEY  v.  TBEADWELL  et  aJ. 


Bart  ▼.  Burnett  (15  Cal.  530)  holding — First,  that  San  Francisco  was,  at  the 
date  of  the  conquest  and  cession  of  California,  and  long  prior  to  that  time,  a 
pueblo,  entitled  to  and  possessing  all  the  rights  which  the  law  conferred  upon 
such  municipal  organizations ;  Second,  that  such  pueblo  had  a  certain  right  or 
title  to  the  lands  within  Its  general  limits,  and  that  the  portions  of  such  lands 
which  had  not  been  set  apart  or  dedicated  to  common  ate,  or  to  special  pur- 
poses, could  be  granted  In  lots,  by  Its  municipal  officers,  to  private  persons  in 
full  ownership ;  Third,  that  the  authority  to  grant  such  lands  was  vested  In  the 
Ayuntamiento,  and  In  the  Alcaldes,  or  other  officers  who,  at  the  time,  repre- 
sented it.  or  who  had  succeeded  to  its  **  powers  and  obligations ;  "  Fourth,  that 
the  official  act  of  such  officers,  in  the  course  of  their  ordinary  and  accustomed 


Digitized  by 


Google 


SUPREME  COURT  — JULY  TERM,  1860.  221 

Payne  &  Dewey  v.  Treadwell. 

duties,   and   within   the   general   scope   of   their  powers,   as   here   defined  tB4 
explained,  will  be  presumed  to  have  been  done  by  lawful  authority,  afBrmed. 

A  grant  by  an  Alcalde  of  a  town  lot  in  San  Francisco,  after  the  conquest  and 
cession  of  California,  down  to  the  incorporation  of  the  city,  in  April,  1850,  will 
be  presumed,  until  the  contrary  be  shown,  to  be  within  the  authority  of  such 
Alcalde  and  the  lot  granted  will  be  presumed  to  be  within  the  limits  of  the 
pueblo. 

The  powers  and  authority  which  had  been  conferred  by  law  upon  municipal 
oflicers  of  the  pneblo  to  grant  pueblo  lands  were  not  suspended,  ip90  facto,  by 
war  with  Mexico,  or  by  the  conquest,  and  the  fact  that  such  oflicers,  during  the 
military  occupation,  and  after  the  complete  conquest  and  cession,  were  Ameri- 
cans, or  held  their  ofBce  under  American  authority,  did  not  change  the  powers 
and  obligations  which,  by  the  existing  laws  of  the  country,  belonged  to  such 
municipal  officers.  And  the  same  presumptions  attach  to  their  grants  of  lots, 
whether  made  before  or  after  the  conquest  and  cession. 

Vhe  question  of  the  boundary  lines  of  the  pueblo  should  not  be  left  to  the  Jury, 
to  be  determined  by  parol  proof. 

Vhe  authorities,  as  -to  the  presumptions  in  fayor  of  the  yalidlty  of  grants  mads 
by  public  officers,  cited  and  approved. 

The  center  of  the  old  presidio  square  is  the  initial  point  for  a  survey  of  the 
four  square  leagues  to  which  the  pueblo  is  entitled,  and  the  survey  is  to  be 
made,  according  to  the  Ordinanzas  de  Tierras  y  Aguas,  in  all  directions,  i,  e., 
north,  south,  east  and  west,  so  as  to  include  in  all  the  four  square  leagues  — 
making  up  for  deficiencies  in  one  direction  (where  these  exist  by  reason  of  water 
being  reached  etc.)  by  including  the  quantity  thus  deficient  in  another  line  or 
lines. 

According  to  these  rules  of  measurement,  the  fundo  legal  of  the  pueblo  or  San 
Francisco  is  bounded  upon  three  sides  by  water;  and  hence  the  fourth  line 
must  be  drawn  for  quantity  east  and  west,  straight  across  the  peninsula,  from 
the  ocean  to  the  bay.  The  four  square  leagues  —  exclusive  of  the  military 
reserve,  church  buildings,  etc. —  constitute  the  municipal  lands  of  the  pueblo  of 
San  Francisco. 

Where  the  land  granted  by  an  Alcalde  is  shown  to  be  within  the  limits  of  the 
four  square  leagues  thus  measured,  the  presumption  attaches  that  It  was 
pueblo  land,  grantable  as  such,  and  that  the  Alcalde  grant  passed  the  title  to 
the  grantee.  This  presumption  might  be  repelled  by  proof  of  an  express 
assignment  of  the  lands  of  the  pueblo,  which  did  not  include  the  land  granted  by 
the  Alcalde,  or  by  proof  that  this  was  land  reserved  as  a  fort  site,  etc.,  or  proof 
of  an  anterior  or  better  title  to  the  land  by  grant  from  some  officer  or  body 
authorized  to  make  it. 

A  plaintifT  suing  for  a  lot  in  San  Francisco,  may  rest  his  case,  prima  faoie,  upon 
an  Alcalde  grant  in  the  usual  form,  and  no  further  proof  of  title  will  be 
required,  than  proof  that  the  land  granted  is  situated  within  the  four  square 
leagues,  measured  from  the  center  of  the  presidio  square,  in  the  manner  directed 
by  the  ordinances. 

San  Francisco  having  been  constituted,  by  a  public,  political  act  of  the  former 
government,  a  pueblo,  Courts  will  take  Judicial  notice  of  its  existence,  powers 
and  rights,  and  among  these  last,  its  general  boundary  and  Jurisdiction. 
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The  Act  of  the  Legislature  of  1858,  yalidating  the  Alcalde  grants,  mentioned  in 
the  proviso  to  the  second  section  of  the  Van  Ness  Ordinance,  is  effectual  for 
that  purpose,  whether  the  grants  were  originally  valid  or  not,  or  whether  the 
title  of  the  city  of  San  Francisco  came  by  grant  to  the  old  pueblo,  or  had  its 
origin,  by  presumption  or  grant,  In  the  Act  of  Congress. 

▲  municipal  corporation  is  a  public  institution,  created  for  public  purposes. 
The  municipality  is  a  political  subdivision  or  department  of  the  State,  goremed, 
regulated  and  constituted  by  public  law ;  the  agents  who  administer  its  affairs 
derive  their  powers  from  the  Legislature,  and  can  only  act  in  obedience  to  leg- 
islative authority.  The  original  power  to  control,  as  well  as  to  create  them,  ii 
In  the  Legislature ;  and  the  Legislature  can  as  well  immediately  direct  the  use 
and  disposition  of  the  public  lands  of  such  corporation,  as  a  general  rule,  a» 
.  It  can  mediately  so  do  by  appointing  or  providing  for  the  appointment  of 
agents,  or  giving  authority  for  that  purpose ;  in  other  words,  what  the  Legis- 
lature can  authorize  to  be  done,  it  can  itself  do. 

Ai  to  the  pueblo  lands  of  San  Francisco,  the  agents  of  that  municipal  corpora- 
tion can  sell  or  dispose  of  them  only  in  the  way,  and  according  to  the  order  of 
the  Legislature ;  and,  therefore,  the  Legislature  may,  by  law  operating  immedi- 
ately upon  the  subject,  dispose  of  this  property,  or  give  effect  to  any  previona 
dispoeition,  or  attempted  disposition,  of  it.  The  property  itself  is  a  trust,  and 
the  Legislature  is  the  prime  and  original  controlling  power,  managing  and 
directing  the  use,  disposition  and  direction  of  it 

ffo  Impeach  the  testimony  of  F.,  a  witness  for  plaintiff,  by  showing  that,  on  a 
former  occasion,  he  had  sworn  differently,  defendant  offered  in  evidence  a  state- 
ment on  motion  for  new  trial  and  on  jsppeal,  in  a  former  suit  between  the 
parties,  purporting  to  contain  all  the  evidence,  and  agreed  to  as  correct  by  the 
attorneys  therein,  in  which  statement  there  appeared  the  testimony  of  F.  on 
that  trial :  Held,  that  the  statement  was  not  admissible ;  that  it  was  made  for 
a  particular  purpose,  and  was  not  proof  except  for  that  purpose  —  certainly  not 
to  impeach  F.,  who  neither  made  nor  signed  it. 

Che  presumption  of  validity  attends  every  grant  issued  by  parties  authorised  to 
grant,  when  there  is  nothing  on  its  face  impeaching  its  validity.  It  Is  incum- 
bent on  those  who  contest  Its  validity  to  support  their  objections.  The  burden 
of  proof  rests  upon  them. — >  Field,  C.  J. 

Parties  who  do  not  claim  under  any  conveyance  from  the  authorities  of  the 
pueblo  of  San  Francisco,  and  are  strangers  to  the  title,  cannot  object  to  Alcalde 
grants  of  land  therein,  that  they  are  not  made  in  furtherance  of  the  trust  for 

».  which  the  lands  were  assigned  to  the  pueblo.  It  is  no  concern  of  theirs  whether 
the  Ayuntamiento,  in  authorizing  Alcaldes  to  grant,  abused  its  power  or  not. — 
FULD,  C.  J. 

If  the  grants  in  question,  issued  in  March,  1850,  pursuant  to  the  order  of  the 
Ayuntamiento,  ipsre  Issued  improperly  —  In  cases  where  the  laws  at  the  time 
in  force  did  not  contemplate  —  it  is  for  the  city  succeeding  to  the  rights  of  the 
pueblo  to  interfere.  Until  such  interference,  the  title  must  be  held  good  as 
against  third  persons. —  Fibld,  C.  J. 

Ift  an  action  to  recover  the  possession  of  real  property,  none  of  the  technical 
allegations,  peculiar  to  the  old  action  of  ejectment,  are  necessary. 
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There  is  but  one  form  of  civil  actions  in  this  State,  and  all  the  forms  of 
pleadings,  and  the  rales  by  which  their  sufBciency  is  to  be  determined,  are 
prescribed  by  the  Practice  Act  Oar  system  requires  the  facts  to  be  alleged  aa 
they  exist,  and  repudiates  all  fictions. 

Only  SQCh  facts  need  be  alleged  as  are  required  to  be  proved,  except  to  negative 
a  possible  performance  of  the  obligation,  which  is  the  basis  of  the  action,  or  to 
negative  an  inference  from  an  act  which  is,  in  itself,  indiflPerent. 

In  ejectment,  the  only  facts  necessary  to  be  alleged  are,  that  the  plaintiflP  ia 
seised  of  the  premises,  or  of  some  estate  therein  in  fee,  or  for  life,  or  for  years, 
according  to  the  fact,  and  that  the  defendant  was  in  their  possession  at  the 
I  commencement  of  the  action,  and  withholds  the  possession  from  plaintiff.  The 
^  .  seisin  is  the  fact  to  be  alleged.  It  is  a  pleadable  and  issuable  fact,  to  be 
established  by  conveyances  from  a  paramount  source  of  title,  or  by  evidence  ot 
prior  possession. 

There  is  no  necessity,  in  a  complaint  in  ejectment,  of  negativing  the  possible 
rightful  character  of  defendant's  possession.  Such  possession  is  a  pleadable 
and  issuable  fact ;  but  if  it  rest  upon  any  existing  right,  defendant  must  show 
it  affirmatively  in  his  defense. 

An  allegation  that  the  possession  of  defendant  is  "wrongful  or  anlawful,"  Is 
not  the  statement  of  a  fact,  but  of  a  coDclusion  of  law.  The  words  are  mere 
surplusage,  and  though  they  do  not  vitiate,  they  do  no  good. 

On  the  trial  in  ejectment,  plaintiff  can  rest  his  case,  in  the  first  Instance,  upon 
proof  of  his  seisin,  and  of  the  possession  by  defendants.  From  these  facts, 
when  established,  the  law  implies  a  right  to  the  present  possession  In  the 
plaintiff  and  a  holding  adverse  to  that  right  in  the  defendants. 

Where  plaintiff  has  been  in  possession  of  the  premises  for  which  he  sues,  it  will 
be  sufficient  for  him  to  allege  such  possession,  and  the  entry,  ouster  and  con> 
tinned  withholding  by  the  defendant.  Such  allegations  are  proper  when  they 
correspond  with  the  facts,  but  they  are  not  essential.  In  this  State,  possession 
does  not  always  accompany  the  legal  title,  as  the  statute  authorises  a  sale  and 
conveyance  of  land  held  adversely  by  third  persons. 

Goodtcin  V.  Stebhins  (2  Cal.  105)  so  far  as  It  holds  that  the  averment  that 
plaintiffs  '*  were  lawfully  entitled  to  the  possession  of  the  premises,"  was  an 
allegation  of  a  material  fact,  and  hence  sufficient,  not  law. 

Payne  r.  Treadwell  (5  Cal.  810)  —  in  which  the  averment  of  the  complaint  was, 
that  plaintiffs  had  **  lawful  title  as  owners  in  fee  simple  of  the  premises,"  and 
'*  that  the  defendant  is  in  possession,  and  unlawfully  withholds  the  same,** 
overruled,  so  far  as  it  decides  that  a  more  particular  statement  of  "  the  circum- 
stances **  of  defendant's  possession  or  withholding  Is  necessary. 

Gregory  v.  Haynes  (October  term,  1859,  No.  2148)  overruled. 

▲  refusal  to  give  an  instruction  cannot  be  urged  as  error,  for  the  first  time,  on 
a  petition  for  rehearing  in  the  Supreme  Court. 

.Where  the  complaint  in  ejectment  avers  the  ownership  and  right  of  plaintiff,  and 
the  possession  and  withholding  by  defendant  in  general  terms,  without  stating 
any  time  when  plaintiffs'  title  accrued  or  existed,  and  without  making  any 

I  allegation  as  to  damages  for  rents  and  profits,  but  simply  praying  Judgment 
therefor  in  a  given  sum,  and  the  complaint  is  demurred  to  as  not  stating  facta 

I        efficient,  and  a  general  judgment  for  possession,  and  |2,250  damages  is  given ; 
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Held,  that  damages  cannot  be  recovered  for  any  period  preceding  the  commence- 
ment of  the  action ;  but  that  this  point,  to  wit :  that  the  complaint  does  not 
support  the  Judgment  for  damages,  cannot  be  raised  for  the  first  time,  on  peti- 
tion, for  rehearing  in  the  Supreme  Court  —  the  defendant  on  the  first  hearing  in 
this  Court,  haying  put  his  objection  to  the  general  Judgment  for  damages,  on 
the  ground  of  error  in  the  charge  of  the  Court  below  to  the  Jury,  and  of  error 
in  the  admission  of  evidence  as  to  the  rents  and  profits ;  the  point  of  his  objec- 
tion being,  that  a  recovery  for  rents  and  profits  beyond  three  years,  was  barred 
by  the  statute,  and  this  Court  having  decided  against  him,  because  the  point 
was  not  properly  presented  by  the  record. 

Where  damages  are  claimed  for  use  and  occupation  prior  to  the  commencement 
of  the  action,  the  complaint  must  state  the  title  of  plaintiff  as  existing  at  some 
prior  date  (to  be  designated)  and  as  continuing  up  to  the  commencement  of 
the  action,  and  the  entry  of  defendant  at  some  date  subsequent  to  that  of  the 
alleged  UUe. 

In  this  case,  the  Judgment  for  damages  must  stand,  as  this  Court  has  no  means 
of  determining  the  manner  in  which  the  damages  were  made  up  by  the  Jury,  or 
whether  any  damages  for  the  period  preceding  the  commencement  of  the  action 
were  found. 

Where  the  Court  below  charged  the  Jury,  among  other  things,  that  if  they  found 
for  plaintiff,  he  was  entitled  to  recover  the  value  of  the  use  and  occupation 
from  October,  1853  —  a  period  long  anterior  to  the  commencement  of  the  action, 
the  complaint  not  containing  any  averment  as  to  the  time  when  plalntiff^s  title 
accrued  or  existed,  etc. —  and  the  defendant  excepted  generally  to  all  of  the 
charge,  and  followed  this  general  exception  up  by  a  specification  of  certain 
portions  of  the  charge  to  which  his  exception  was  particularly  directed :  Held, 
that  this  general  exception  did  not  cover  the  charge  aa  to  damagea. 


Appeal  from  the  Twelfth  District 

Ejectment  for  a  lot  in  San  Francisco.  Plaintiffs  had  verdict  and 
judgment^  with  $2,250  damages. 

On  the  trial,  defendants  produced  the  record  and  proceedings  in  the 
equity  case  of  Treadwell  v.  Payne  &  Dewey,  (15  Gal.)  containing  a 
statement  on  motion  for  new  trial,  and  on  appeal,  agreed  to  as  correct 
by  the  attorneys  of  the  respective  parties,  and  purporting  to  contain 
all  the  evidence  in  that  cause,  and  offered  to  read  in  evidence  there- 
from the  testimony  of  Findla  —  the  original  grantee  of  the  lot  in  suit 
—  to  show  that  he  had  sworn  on  that  trial  to  certain  facts  which  would 
contradict  his  testimony  in  the  present  case.  "  To  which  evidence  the 
plaintiffs  objected,  and  the  Court  sustained  the  objection  *  *  *  * 
to  which  the  defendant  then  and  there  excepted/^  This  is  the  whole 
record  on  this  point 
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As  to  the  Statute  of  Liuiitations,  defendants,  in  their  answer,  plead 
the  statute  of  live  years. 

On  the  trial,  plaintiffs  asked  a  witness  as  to  the  valne  of  the 
monthly  use  and  occupation  of  the  premises  from  October,  1855,  to 
date.  "To  which  question  defendants  object,  which  objection  the 
Court  overrules,  and  defendant  excepts.**  This  is  the  entire  record 
on  this  point. 

As  to  the  point  relative  to  the  damages,  the  complaint  was  filed 
October,  1857.  The  Court  charged  the  jury  that,  if  they  found  for 
plaintiifs,  they  were  entitled  to  recover  the  value  of  the  use  and  occu- 
pation from  October,  1853,  to  date  of  trial.  The  record  ihen  shows 
that  defendants  excepted  specifically  to  various  charges  of  the  Court, 
not  including,  however,  this  particular  charge.  The  record  contains 
the  general  words,  "  and  excepted  to  all  said  charge.'* 

Verdict  for  plaintiifs,  and  for  $2,350  damages:  judgment  accord- 
ingly.   Defendants  appeal. 

J.  P.  Treadwell,  for  Appellants, 

D.  Lake,  for  Eespondents. 

The  briefs  of  counsel  are  omitted,  for  the  reason  that  the  main 
questions  involved,  are  presented  and  decided  in  TTart  v.  Burnett,  (15 
Cal.)  and  the  points  peculiar  to  this  case  sufficiently  appear  in  the 
opinions  of  the  Court. 

Baldwin,  J.  —  This  was  suit  to  recover  a  lot  in  San  Francisco,  the 
plaintiff  deraigning  title  through  a  grant  made  by  an  Alcalde  after  the 
conquest  or  possession  by  the  authorities  of  the  United  States.  The 
defendants  questioned  the  validity  of  this  grant.  We  considered  this 
question  in  the  recent  case  of  Hart  v.  Burnett,  We  held  in  that  case : 
"  First,  that  San  P^rancisco  was,  at  the  date  of  the  conquest  and  ces- 
sion of  California,  and  lon<:^  prior  to  that  time,  a  pueblo,  entitled  to 
and  possessing  all  the  rights  which  the  law  conferred  upon  such 
municipal  corporations.  Second,  that  such  pueblos  had  a  certain  right 
or  title  to  the  lands  within  its  general  limits,  and  that  the  portions  of 
such  lands  which  had  not  been  set  apart  or  dedicated  to  common  use, 
or  to  special  purposes,  could  be  gi'anted  in  lots,  by  its  municipal  of- 
ficers, to  private  persons,  in  full  ownership.  Third,  that  the  authority 
to  grant  such  lands  was  vested  in  the  Ayuntiimiento  and  in  the  Al- 
caldes or  other  officers  who  at  the  time  represented  it.  or  who  had 
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Bucceeded  to  its  powers  and  obligations.  Fourth,  that  the  oflBcial  acts 
of  such  officers,  in  the  course  of  their  ordinary  and  accustomed  duties, 
and  within  the  general  slope  of  their  powers,  as  here  defined  and  ex- 
plained, will  be  presumed  to  have  been  done  by  lawful  authority." 

We  supported  these  propositions  by  authorities  and  facts,  and  upon 
further  reflection,  we  are  confirmed  in  the  views  there  presented. 

This  decides  the  principal  question  involved. 

1.  It  is  insisted  that  the  Court  below  erred  in  instructing  the  jury 
that  the  fact  of  a  grant  by  an  Alcalde  of  a  town  lot  after  July  7th, 
1846,  down  to  the  incorporation  of  the  city,  April  15th,  1850,  was 
prima  facie  evidence  that  he  had  a  right  to  make  such  grant  of  the 
land  within  the  limits  of  such  pueblo,  and  that  said  grant  was  prima 
facie  proof  that  the  land  mentioned  in  such  grant  was  within  such 
limit  The  ground  of  objection  to  this  ruling  is,  that  the  location  of 
the  premises  in  dispute  is  matter  of  faci;  and  not  matter  of  law,  and 
that  the  Court  erred  in  assuming  that  the  premises  in  dispute  were 
shown  to  be  within  the  limits  of  the  pueblo  by  the  mere  fact  of  the 
grant  by  the  Alcalde. 

In  reference  to  the  rights  of  the  pueblo  of  San  Francisco,  we  said 
in  Hart  v.  Burnett  (15  Cal.  542) :  "It  follows,  from  what  has  been 
already  stated,  that  when,  near  the  close  of  1834,  a  municipality  was 
erected  at  the  presidio  of  San  Francisco,  by  the  orders  of  the  Governor 
and  Territorial  Deputation  of  California,  and  that  place  was  officially 
recognized  as  a  pueblo,  and  its  organization  completed  by  the  election 
of  the  muicipal  officers  provided  for  by  law,  such  pueblo  became,  ipso 
facto,  vested  with  some  right  or  title  to  four  square  leagues  of  land, 
measured  either  in  a  square  or  prolonged  form,  from  the  presidio 
square,  as  a  general  pentral  point,  excepting  so  much  of  the  space 
within  such  general  limits  as  might  not  be  susceptible  of  grant,  on 
account  of  its  being  water,  the  private  property  of  individuals  or  cor- 
porations, or  lands  dedicated  to  or  reserved  for  other  purpose^?/'  And 
again  (p.  543)  :  ''It  appears  from  official  maps  made  under  the  direc- 
tion of  the  United  States  Surveyor  General  and  the  Superintendent 
of  the  United  States  Coast  Survey,  that  the  old  presidio  of  San  Fran- 
cisco was  situated  near  the  middle  of  the  northern  extremity  of  the 
peninsula  formed  by  the  ocean  and  the  bay  of  that  name;  that  the 
width  of  this  peninsula,  as  far  south  as  the  Mission  creek,  is  less  than 
two  leagues,  and  that  still  further  south,  to  the  Buri  Buri,  or  Sanchez 
rancho,  the  averajre  width  is  ju-^^t  nl)out  two  leagues,  although  two  or 
three  points,  as  Lobos  and  Avisadero,  project  somewhat  beyond  these 
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points,  ver}'  nearly  coiTespondlng  with  indentations,  as  Mission  bay 
and  Merced  lake,  on  the  opposite  sides.  Of  course,  the  pueblo  could 
acquire  no  right  or  title  to  the  ocean  or  bay;  and,  consequently,  accord- 
ing to  the  law  of  its  foundation,  the  four  square  or  common  leagues 
would  be  taken  in  a  prolonged,  instead  of  a  square  form/'  Further, 
we  said  (p.  549) :  *'If  Governors  of  California  have  granted  lands 
within  the  general  limits  of  pueblos,  it  will  be  presumed,  imless  the 
contrary  be  shown,  that  such  grants  were  made  in  accordance  with  the 
objects  and  uses  for  which  such  lands  had  been  assigned  and  dedicated 
by  the  laws  to  the  pueblos.  The  whole  matter  was  subject  to  the  con- 
trol and  direction  of  the  Governor  and  Territorial  Deputation,  and  the 
official  acts  of  such  oflScers  within  the  general  scope  of  their  powers 
are  presumed  to  have  been  done  by  lawful  authority.  (United  States 
V.  Perch  man,  7  Peters,  95.)"  And  again  (p.  552) :  ''The  Mexican 
laws  relating  to  the  survey  of  the  four  square  leagues  which  the  law 
assigned  to  the  pueblo  (found  in  ch.  11,  p.  96,  of  the  Ordinanzas  de 
Tierras  y  Aguas)  are  so  very  plain  and  specific  that  there  could  have 
been  no  possible  difficulty  in  determining  the  exact  boundaries.  They 
are  precisely  fixed  by  the  law  itself. 

The  authorities  hold  that  a  grant  or  concession  made  by  a  foreign 
government  or  its  officers,  creates  a  legal  presumption  that  the  acts  of 
such  agents  are  vrithin  the  sphere  of  their  duties  until  the  contrary 
appears.  In  Reynolds  v.  West  (1  Cal.  326)  Mr.  Justice  Bennett  uses 
this  language:  ''The  grant  by  the  Alcalde  in  this  case  was,  according 
to  the  testimony  of  Guerrero  and  Padilla,  made  in  accordance  with 
the  law  and  customs  of  the  country;  and  custom  and  usage,  when  onco 
settled,  are  equivalent  to  law,  though  they  may  be  comparatively  of 
recent  date.  (Stroilier  v.  Lucas,  12  Peters,  410.)  The  presumption 
18  in  favor  of  the  validity  of  every  grant  issued  in  the  forms  prescribed 
by  law;  and  it  is  incumbent  on  him  who  controverts,  to  support  his 
objections.  The  burden  of  proof  lies  on  him.  (Patterson  v.  Jenlcs  et 
at,  2  Peters,  216.)  It  is  settled  by  the  decisions  of  the  Supreme  Court 
of  the  United  States,  that  a  grant  or  concession,  made  by  an  officer 
under  a  foreign  government,  in  the  course  of  his  ordinary  or  accus- 
tomed duties,  creates  a  legal  presumption  that  he  acts  within  the 
sphere  of  his  duties,  until  proof  is  made,  by  those  who  deny,  that  such 
power  does  not  exist.  (Sirother  v.  Lucas,  12  Pei  410,  437 ;  United 
States  V.  Arredondo  et  al.  6  Pet.  691.)  In  the  case  of  Arredondo,  it 
was  decided  that  fraud  cannot  be  presumed,  but  must  be  proved;  and 
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that  the  signature  of  an  officer,  in  his  official  character,  will  always  be 
received,  upon  the  principle  that  public  functionaries  are  supposed  to 
act  with  their  legitimate,  and  not  usurped  functions. 

"  It  strikes  us  that,  according  to  the  decisions  above  cited,  the  sole 
question  touching  the  validity  of  the  plaintiff's  title,  is  the  power  of 
the  Alcalde  to  convey.^* 

The  cases  referred  to  by  the  Court  maintain  the  doctrine  asserted. 
It  is  true,  that  the  rule  laid  down  in  several  cases  has  reference  to  the 
officers  of  a  foreign  government ;  but  it  is  hard  to  see  why  the  principle 
is  not  the  same  when  applied  to  American  officers  administering  the 
laws  of  the  foreign  government  which  are  temporarly  in  force  in  the 
conquered  territory.  It  Avould  seem  that  convenience  and  reason  de- 
mand the  application  of  the  rule  in  such  cases  —  a  rule  which  cannot 
be  attended  with  injurious  con.^cquences,  since  it  is  within  the  power 
of  any  one  intercstrd,  to  relnit  it  by  proper  testimony. 

In  Hart  v.  Burnett  et  al,  (p.  559)  we  held  that  the  conquest  and 
cession  did  not  affect  the  powers  of  the  officers  of  a  pueblo  to  grant 
the  lands  of  such  a  pueblo ;  and  we  now  repeat,  as  a  formal  proposi- 
tion, what  we  stated  in  that  opinion,  viz:  that  the  powers  and  au- 
thority which  had  been  conferred  by  law  upon  municipal  officers  of  a 
pueblo  to  grant  pueblo  lands,  were  not  suspended  ipso  facto  by  the 
war  or  by  the  conquest,  and  that  the  fact  that  such  officers,  during  the 
military  occupation,  and  af  t^^r  the  complete  conquest  and  cession,  were 
Americans,  or  held  their  office  under  American  authority,  did  not 
change  the  powers  and  obligations  wliich,  by  the  existing  laws  of  the 
coimtry,  belonged  to  such  municipal  officers.  And  we  think  this 
doctrine  is  fully  sustained  by  the  authorities  to  which  we  there  re- 
ferred (p.  55J)).  Now,  if  these  officers  had  the  same  power  after  as 
l)efore  the  conquest,  we  can  see  no  reason  why  the  same  presumptions 
do  not  attach  to  the  exorcise  of  those  powers. 

To  hold  that  the  question  of  boundary  lino?  shall  ho  loft  to  be  deter- 
mined in  every  case  according  to  parol  proof,  would  be  to  open  the 
door  to  endless  and  fruitless  litiiration,  and  give  rise  to  such  uncertain- 
ties as  would  deny  practically  the  honofit  of  any  rule  to  iho^o  inter- 
ested. It  would  be  of  little  use  to  any  man  to  have  an  Alcalde  grant, 
if  there  were  no  means  loft  of  locating  the  premises,  or  if  this  ques- 
tion were  to  be  perpetually  subjert  to  opr-osingr  parol  oontost-ation. 

In  Patterson  v.  Jenhs,  (2  Pet.  225)  C.  J.  Marshall,  delivering  the 
opinion  of  the  Supreme  Court  of  the  Uuilod  States,  held  that  a  grant 
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of  the  Governor  of  Georgia  was  presumptively  valid;  using  this  lan- 
guage :  "  Undoubtedly  the  presumption  is  in  favor  of  the  validity  of 
every  grant  issued  in  the  forms  prescribed  by  law,  and  it  is  incumbent 
on  him  who  controverts,  to  support  his  objections.  The  whole  burden 
of  proof  rests  on  him/^  The  able  opinion  of  Mr.  Justice  Baldwin,  in 
the  United  States  v.  Arredondo,  (6  Peters,  725)  reviews  the  whole 
doctrine  of  presumption  of  the  regularity  and  validity  of  grants. 
These  presumptions,  according  to  this  case,  attach  to  all  granting 
officers.  The  Court  say :  "  The  judicial  history  of  the  landed  contro- 
versies, under  the  land  laws  of  Virginia  and  Xorth  Carolina,  as  con- 
strued and  acted  on  within  those  States,  and  in  those  where  the  lands 
ceded  by  these  States  to  the  United  States  lie,  and  Pennsylvania, 
whose  land  tenures  are  very  similar  in  substance  —  in  all  wliich,  the 
origin  of  titles  is  in  very  general,  vague,  inceptive  equity  —  will  show 
the  universal  adoption  of  the  rule,  that  the  acts  of  public  officers  in 
disposing  of  public  lands,  by  color  or  claim  of  public  authority,  are 
evidence  thereof  until  the  contrary  appears,  by  the  showing  of  those 
who  oppose  the  title  set  up  under  it,  and  deny  the  power  by  which  it  is 
professed  to  be  granted.  Without  the  recognition  of  this  principle, 
there  would  be  no  safety  in  title  papers,  and  no  security  for  the  enjoy- 
ment of  property  under  them.  It  is  true,  that  a  grant  made  without 
authority  is  void  under  all  governments,  (9  Cr.  99 ;  5  Wheat.  303)  but 
in  all,  the  question  is,  on  whom  the  law  throws  the  burden  of  proof  of 
its  existence  or  non-existence.  A  grant  is  void,  unless  the  grantor  has 
the  power  to  make' it;  but  it  is  not  void  because  the  grantee  does  not 
prove  or  produce  it.  The  law  supplies  this  proof  by  legal  presumption, 
arising  from  the  full,  legal  and  complete  execution  of  the  official  grant, 
under  all  the  solemnities  known  or  proved  to  exist,  or  to  be  required  by 
the  law  of  the  countr}^  where  it  is  made  and  the  land  is  situated. 

"A  patent  under  the  seal  of  the  United  States,  or  a  State,  is  conclu- 
sive proof  of  the  act  of  granting  by  its  authority;  its  exemplification 
is  a  record  of  absolute  verity.     (Patcrson  v.  Wijin,  5  Pet.  241.) 

"The  grants  of  colonial  governors  before  the  Revolution,  have 
always  been,  and  yet  are,  taken  as  plenary  evidence  of  the  grant  itself, 
as  well  as  authority  to  dispose  of  the  public  lands.  Its  actual  exercise, 
without  any  evidence  of  disavowal,  revocation  or  denial  by  the  king, 
and  his  consequent  acquiescence  and  presumed  ratification,  are  suffi- 
cient proof,  in  the  absence  of  anything  to  the  contrary,  (subsequent 
to  the  grant)  of  the  royal  assent  to  the  exercise  of  his  prerogative  by 
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his  local  governors.  This,  or  no  other  Court,  can  require  proof  that 
there  exists  in  every  government  a  power  to  dispose  of  its  property ;  in 
the  absence  of  any  elsewhere,  we  are  bound  to  presume  and  consider 
that  it  exists  in  the  oflScers  or  tribunal  who  exercise  it  by  making 
grants,  and  that  it  is  fully  evidenced  by  occupation,  enjoyment  and 
transfers  of  property,  had  and  made  under  them,  witiiout  disturbance 
by  any  superior  power,  and  respected  by  all  coordinate  and  inferior  offi- 
cers and  tribimals  throughout  the  State, colony  or  province  where  it  lies. 
"A  public  grant,  or  one  made  in  the  name  and  assumed  authority  of 
the  sovereign  power  of  the  country,  has  never  been  considered  as  a 
special  verdict;  capable  of  being  aided  by  no  inference  of  the  existence 
of  other  facts  than  those  expressly  found  or  apparent  by  necessary  im- 
plication, an  objection  to  its  admission  in  evidence  on  a  trial  at  law  or 
a  hearing  in  equity,  is  in  the  nature  of  a  demurrer  to  evidence  on  the 
ground  of  its  not  conducing  to  prove  the  matter  in  issue.^*  And  in 
Strother  v.  Lucas  (12  Pet.  410)  the  same  general  doctrine  is  affirmed. 
Not  less  explicit  is  the  ruling  of  the  same  Court  in  the  United  States 
v.  Clarke  (8  Pet.  452).  C.  J.  Marshall  says:  *'It  has  already  been 
stated  that  the  acts  of  an  officer,  to  whom  a  public  duty  is  assigned  by 
his  king,  within  the  sphere  of  his  duty  are  prima  facie  taken  to  be 
within  his  power/'  And  in  Delassus  v.  United  States  (9  Pet.  134) 
the  same  great  jurist  said:  '*A  grant  or  a  concession  made  by  an 
officer,  who  is  by  law  authorized  to  make  it,  carries  with  it  prima  facie 
evidence  that  it  is  within  his  powers.  N"o  excess  of  them  or  departure 
from  them  is  to  be  presumed.*'  But  if  this  presumption  of  the  loca- 
tion of  the  lot  within  the  bounds  of  the  pueblo  does  not  arise  from  the 
principle  announced  in  the  foregoing  cases,  and  affirmed  in  our  own 
Court,  yet  the  rule  referred  to  in  the  opinion  in  Hart  v.  Burnett  (p. 
552)  fixes  the  boundaries  of  this  pueblo  as  a  prim^  facie  intendment, 
in  the  absence  of  proof  of  actual  demarcation  of  limits. 

By  the  instructions  referred  to  in  the  opinion,  (the  Ordinanzas  de 
Tierras  y  Aguas)  the  point  from  which  the  survey  of  the  four  square 
leagues  to  which  the  pueblo  was  entitled,  is  the  center  of  the  old 
presidio  square,  and  the  survey  is  to  be  made  in  all  directions,  t.  e., 
north,  south,  east,  and  west,  so  as  to  include,  in  all,  the  four  square 
leagues  —  making  up  for  deficiencies  in  one  direction  (where  these 
exist  by  reason  of  water  bping  reached,  etc.)  by  including  the  quantity 
thus  deficient  in  another  line  or  lines.  By  applying  these  rules  of 
measurement  to  the  peninsula  of  San  Francisco,  and  taking  the  center 
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of  the  old  presidio  square  as  tlie  initial  point  of  the  survey,  we  find 
that  the  fundo  legal  of  that  pueblo  is  bounded  upon  three  sides  by 
wat-er,  and  that  the  fourth  line  must  be  drawn  for  quantity  east  and 
west,  straight  across  the  peninsula,  from  the  ocean  to  the  bay.  The 
four  square  leagues  (exclusive  of  the  military  reserve,  church  build- 
ings, etc.)  north  of  this  line,  constitute  the  municipal  lands  of  the 
pueblo  of  San  Francisco.   The  property  here  sued  for  is  within  this  area. 

Where  the  land  granted  is  shown,  as  in  this  case,  to  be  within  the 
limits  of  the  four  square  leagues  assigned  by  law  to  the  pueblo,  and 
measured,  according  to  the  ordinances,  from  the  point  which  is  made 
the  central  or  initial  point  by  the  law  or  order  of  its  foundation,  the 
presumption  at  once  attaches  that  it  was  pueblo  land,  and  grantabic  as 
such;  and  consequently,  that  the  Alcalde  grant  passed  the  title  to  the 
grantee.  This  presumption  might  be  repelled,  of  course,  by  proof  of 
an  express  assignment  of  the  lands  of  the  pueblo,  wliich  did  not  in- 
clude the  land  granted  by  the  Alcalde,  or  by  proof  that  this  was  land 
reserved  as  a  fort  site,  etc.,  or  proof  of  an  anterior  or  better  title  to  the 
land  by  grant  from  some  oflBcer  or  body  authorized  to  make  it.  But  a 
plaintiff  suing  for  a  lot  in  San  Francisco  may  rest  his  case  prima 
facie  upon  an  Alcalde  grant  in  the  usual  form,  and  no  further  proof 
of  title  is  required,  than  proof  that  the  land  granted  is  situated  witliin 
the  four  square  leagues,  measured  from  the  center  of  the  presidio 
square,  in  the  manner  directed  by  the  ordinances. 

San  Francisco  having  been  constituted,  by  a  public,  political  act  of 
the  former  government,  a  pueblo,  we  must  take  judicial  notice  of  its 
existence,  powers  and  rights,  and  among  these  last,  its  general  bound- 
ary and  jurisdiction.  Greenleaf  (p.  8,  sec.  6)  states  the  rule  thus: 
^  Courts  also  take  notice  of  the  territorial  extent  of  the  jurisdiction 
and  sovoroignty,  exercised  de  facto  by  their  own  government;  and  of 
the  local  divisions  of  the  country,  as  into  States,  provinces,  cities, 
towns,  local  parishes,  or  the  like,  so  far  as  political  government  is  con- 
cerned or  affected;  and  of  the  relative  positions  of  such  local  divisions, 
but  not  of  their  precise  boundaries,  farther  than  they  may  be  described 
in  public  statutes."  (See,  also,  5  Wendell;  1  Scammon;  9  Shepley, 
referred  to  in  note.) 

So  Courts  are  bound  to  take  notice  of  matters  of  public  history 
affecting  the  whole  people.  So  of  the  laws  and  general  acts  of  a  pub- 
lie*  character,  of  judicial  and  political  officers.  Of  such  would  be  those 
acts  creating  and  regulating  pue])los ;  and  this  rule  applies  as  well  to 
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the  acts  and  officers  of  the  former  government  as  to  those  of  its  suc- 
cessor.    (1  Greenl.  Ev.  sec.  7,  and  cases.) 

Now,  tiiat  the  Alcalde  is  the  proper  officer  to  make  the  grant  is  un- 
questionable. The  same  presumptions  in  regard  to  the  regularity  and 
effect  of  his  proceedings  attach  to  him  as  to  other  officers.  The  lands 
in  dispute  were  within  two  miles  of  the  presidio  square,  and  conse- 
quently within  the  limits  which  the  law  assigned  to  the  pueblo.  "Wc 
haye  seen  that  the  grant  to  the  pueblo  is  presumed  to  be  of  four  square 
leagues,  to  be  laid  off  in  a  particular  manner,  which  is  determined  by 
the  nature  of  the  land,  etc.  We  do  not  see  that  within  that  distance 
the  acts  of  the  officer  authorized  to  grant  these  lots  of  the  pueblo  are 
not  to  be  presumed  to  be  regular  and  authoritative.  Especially  are  we 
warranted  in  so  holding,  after  repeated  decisions  of  the  Court  affirm- 
ing this  doctrine.  "WTiere  the  officer  is  authorized  to  grant  only  within 
the  four  square  leagues,  the  property  of  the  town,  and  does  grant 
within  that  distance,  it  is  no  violent  presumption  to  supp^.>se  that  the 
land  granted  is  that  of  the  pueblo.  The  presumption  may  be  rebutted ; 
l)ut  the  proof  of  the  grant,  and  proof  that  the  land  was  within  the  dis- 
tance allowed,  would  be  sufficient  to  raise  a  prima  facie  case  of  title. 

Another  ground  might  be  taken,  even  if  we  are  mistaken  in  the  gen- 
eral view  we  have  presented ;  that  is,  that  the  Van  Ness  Ordinance 
and  Act  of  1858  give  full  and  conclusive  effect  to  such  grants  as  this. 
The  proviso  to  the  second  section  of  the  ordinance,  which  was  con- 
firmed by  the  Legislature,  is  in  these  words:  "Providod,  that  all  per- 
sons who  hold  title  to  lands  within  said  limits,  l)y  virtue  of  any  grant 
made  by  any  Ayuntamicnto,  Town  Council,  Alcalde  or  Justice  of  the 
Peace  of  the  former  pueblo  of  San  Francisco,  ])ofore  the  seventh  day 
of  July,  184G  ;  or  grants  to  lots  of  land  lying  east  of  Larkin  street  and 
northo.TRt  of  Johnson  street,  made  by  any  Ayimtamiento,  Town  Coun- 
cil or  Alcalde  of  said  pneblo  since  that  date,  and  before  the  incorpora- 
tion of  the  city  of  San  Francisco  by  the  State  of  California,  and  which 
grant,  or  the  material  portion  thereof,  was  registered  or  recorded  in  a 
proper  book  of  record,  deposited  in  the  office,  or  custody,  or  control  of 
the  Kecorder  of  the  connty  of  San  Francisco,  on  or  before  the  third 
day  of  April,  A.  D.  1830,  or  by  virtue  of  any  conveyance  duly  made  by 
the  Com mi-^P] oners  of  the  funded  debt  of  the  city  of  San  Francisco, 
and  recorded  on  or  before  the  first  day  of  January,  1855,  shall,  for  all 
the  ])iirpos^s  lontomnlal-'Hl  by  this  ordinance,  ])e  deemed  to  be  the  pos- 
sessors of  the  land  so  granted,  although  the  said  lands  may  be  in  the 
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actual  occupancy  of  persons  holding  the  same  adverse  to  the  said 
grantees/^ 

"  Section  3.  The  patent  issued,  or  any  grants  made  by  the  United 
Stato.«  to  the  city,  shall  inure  to  the  several  use,  benefit  and  behoof  of 
the  said  possessors,  their  heirs  and  assigns,  mentioned  in  the  preceding 
section,  as  fully  find  effectually,  to  all  intents  and  purposes,  as  if  it 
were  issued  or  made  directly  to  them  individually  and  by  name." 
Conceding,  for  the  argument,  then,  that  these  Alcalde  grants  were  not 
valid,  because  not  authorized,  we  cannot  see,  if  either  by  the  Act  of 
Congress  or  otherwise,  the  city  of  San  Francisco  had  title  to  these 
lands,  that  the  Legislature  had  not  authority,  for  the  reasons  given  in 
Hart  v.  Burnett  J  to  validate  the  grants  made  in  her  name  or  the  name 
of  her  predecessor.  Possessing  the  general  political  dominion,  and 
this  property  belonging  to  a  political  corporation,  deriving  all  of  its 
powers  from  the  political  authority,  the  Legislature  is  competent  to 
validate  an  act  already  done,  for  the  disposition  of  this  property,  as 
well  as  to  authorize  it  beforehand.  This  we  understand  to  be  the  effect 
of  the  authorities  cited  in  Hart  v.  Burnett  in  the  original  opinion,  and 
that  on  the  petition  for  rehearing.  We  did  not,  then,  elaborate  the 
general  proposition  taken,  though  the  authorities  wore  referred  to. 
The  principle  of  the  numerous  cases  cited  is,  that  a  municipal  coi-pora- 
tion  is  a  public  institution,  created  for  public  pur])oses;  that  the 
municipality  is  a  political  subdivision  or  department  of  the  State, 
governed  and  regulated,  and  constituted  by  public  law ;  that  the  agents 
Vho  administer  its  affairs  derive  their  powere  from  the  Legislature, 
and  can  only  act  in  obedience  to  legislative  authority;  that  the  original 
power  to  control,  as  well  as  to  create  them,  therefore,  is  in  the  Lei^isla- 
ture;  and  that  the  IjCgislature  can  as  well  immediately  direct  .the  use 
and  disposition  of  this  public  property,  as  a  general  rule,  as  it  can 
mediately  do  this  by  appointing  or  providing  for  the  appointment  of 
agents,  or  giving  authority  for  that  purpose;  in  other  words,  what  the 
Legislature  can  authorize  to  be  done,  it  can  itself  do.  The  agents  of 
the  corporation  can  sell  or  dispose  of  this  property  of  the  corporation, 
only  in  the  way  and  accoiding  to  the  order  of  the  Legislature;  and 
therefore  the  Legislature  may,  by  law  operating  immediately  upon  the 
subject,  dispose  of  this  property  or  give  effect  to  any  previous  disposi- 
tion or  attempted  disposition  of  it.  The  property  itself  is  a  trust,  and 
the  Legislature  is  the  prime  and  oriffinal  controlling  power,  managing 
and  directing  the  use,  disposition  and  direction  of  it.    Otherwise,  the 
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eolecism  wotdd  appear  of  a  derivative  power,  higher  in  degree  than, 
and  different  in  kind  from,  the  source  of  its  derivation.  Thus  in 
People  V.  Morris  (13  Wend.  337)  it  is  said :  '*  The  distinction  between 
public  and  private  corporations  is  strongly  marked,  and  as  to  all  essen- 
tial purposes,  they  correspond  only  in  name.  We  speak  of  the  erection 
of  a  town  or  county,  and  the  term  would  be  just  as  appropriate  when 
applied  to  cities  or  villages.  They  are  severally  political  institutions, 
erected  to  be  employed  in  the  internal  government  of  the  State.  There 
is  no  contract  between  the  government  and  governed,  for  but  ono 
party  is  concerned  —  the  public  —  and  the  inhabitants  upon  whom  the 
powers  and  privileges  are  conferred  are  mere  trustees,  who  hold  and 
exercise  such  powers  for  the  public  good.  The  only  interest  involved 
ib  the  public  interest,  and  no  other  is  concerned  in  their  creation,  con- 
tinuance, alteration  or  renewal.  The  nature  and  operation  of  these 
corporations  repudiate  the  idea  of  vested  rights,  and  therefore  no  evil 
arising  out  of  them  could  have  influenced  the  convention.  We  know  of 
no  vested  rights  of  political  power,  in  any  citizen  or  body  of  diizens, 
except  those  conferred  by  the  Constitution,  That  is  our  bill  of  rights, 
and  is  analogous  to  those  granted  to  kingdoms  or  minor  communities, 
such  as  towns  and  cities,  by  princes  and  superior  lords  on  the  conti- 
nent, or  by  the  crown  of  England/* 

'So  Smith,  in  his  Commentaries  on  Statute  and  Constitutional  Law, 
(399)  cites  the  following  passage  from  the  decision  of  the  Supreme 
Court  of  the  United  States,  pronounced  by  Chief  Justice  Marshall,  in 
the  Dartmouth  College  case :  *'  If  the  act  of  incorporation  be  a  frrant 
of  political  power — if  it  create  a  civil  institution  to  be  employed  in  the 
administration  of  the  Government,  or  if  the  funds  of  the  colle;ro  l>u 
public  property,  or  if  the  State  of  New  Hampshire,  as  a  Governmont, 
be  alone  interested  in  its  transactions,  the  subject  is  one  in  which  the 
Legislature  of  the  State  may  act  according  to  its  own  judgment,  unre- 
strained by  any  limitation  of  power  imposed  by  the  Constitution  of  the 
United  States."  And  at  page  six  hundred  and  thirty-five,  the  Chief 
Justice  says:  "Whence  can  be  derived  the  idea  that  the  Dartmouth 
College  has  become  a  public  institution,  and  its  trustees  and  public 
officers  exercising  the  powers  conferred  by  the  public  for  public 
objects?*'  And  at  page  six  hundred  and  forty-one,  he  holds  that  tlie 
trustees  are  not  public  officers,  and  that  the  corporation  is  not  '^  a  civil 
institution,  participating  in  the  administration  of  government."  And 
in  the  same  case,  at  pages  six  hundred  and  forty-five  to  six  liundred 
and  sixty-one,  Justice  Washington  says:    "There  are  two  kinds  of 
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corporations,  aggregate,  viz :  such  as  are  for  public  government,  and 
such  as  are  for  private  charity.  The  first  are  those  for  the  government 
of  a  town,  city,  or  the  like,  and  being  for  public  advantage,  are  to  be 
governed  according  to  the  law  of  the  land.  Of  these,  there  are  no  par- 
ticular founders,  consequently,  no  particular  visitor.  There  are  no 
patrons  of  these  corporations.  But  private  and  particular  corporations 
are  different.  The^e  corporations,  civil  and  eleemosynary,  which  diflEer 
from  each  other  so  especially  in  their  nature  and  constitution,  may 
very  well  differ  in  matters  which  concern  tlieir  rights  and  privileges, 
and  their  existence  and  subjection  to  public  control.  The  one  is  the 
mere  creature  of  public  institution,  created  exclusively  for  the  public 
advantage,  without  other  endowments  than  such  as  the  Government 
may  bestow  upon  it,  and  having  no  other  founder  or  visitor  than  the 
Government,*'  etc.  It  would  seem  reasonable  that  such  a  corporation 
may  be  controlled,  and  its  constitution  altered  and  amended  by  the 
Government,  in  such  manner  as  the  public  interest  may  require.  Such 
legislative  interferences  cannot  be  said  to  impair  the  contract  by  which 
the  corporation  was  formed,  because  there  is  in  reality  but  one  party  to 
it;  the  trustees  or  government  of  the  corporation  being  merely  the 
trustees  for  the  pvblic,  the  cestui  qvs  trust  of  the  foundation.  These 
trustees,  or  governors,  have  no  interestj  no  privileges  or  immunities, 
which  are  violated  by  such  interferences,  and  can  have  no  more  right  to 
complain  of  them  than  an  ordinary  trustee,  who  is  called  upon  in  a 
Court  of  Equity  to  execute  the  trust.  They  accepted  the  charter  for 
the  public  benefit  alone,  and  there  would  seem  to  be  no  reason  why  tlie 
Government,  under  proper  limitations,  should  not  alter  or  modify 
such  grant  at  pleasure ;  but  the  case  of  a  private  corporation  is  entirely 
different.'" 

In  the  case  of  The  State  of  Maryland,  for  the  use  of  the  County  of 
Washington,  v.  The  Baltimore  and  Ohio  Railroad  Company,  the  facts 
were  these:  In  1836,  the  State  authorized,  by  statute,  a  subscription  of 
$3,000,000  to  the  capital  stock  of  the  company,  provided  it  should  be 
located  through  Washington  county ;  and  provided, that  if  the  company 
should  not  so  locate  the  road,  they  should  forfeit  $1,000,000  to  the 
State,  for  the  use  of  Washington  county.  The  corporation  accepted 
the  act,  but  located  the  road  without  Washington  county;  whereupon 
the  Commissioners  of  the  county  brought  suit,  in  the  name  of  the  State, 
for  the  use  of  the  county,  in  February,  1846,  against  the  company,  for 
the  forefeiture  of  $1,000,000.  In  March,  following,  the  "Legislature 
passed  an  act,  repealing  as  much  of  the  previous  act  as  required  the 
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company  to  locate  the  road  through  Washington  county,  and  remitting 
and  releasing  the  forfeiture  of  $1,000,000,  and  declaring  any  suit  insti- 
tuted to  recover  the  sum  "  discontinued  and  of  no  effect."  The  com- 
jjany  pleaded  this  act  in  bar  of  the  action — commenced  before  the  pas- 
sage of  the  act —  and  the  State  Courts  decided  in  favor  of  the  defend- 
ants ;  and  on  a  writ  of  error,  the  Supreme  Court  of  the  United  States 
affirmed  the  decision.  Chief  Justice  Taney,  in  delivering  the  opinion 
of  the  Court,  (3  Hov7.  550)  says:  "They  (the  Commissioners)  are  a 
corporate  body,  it  is  true,  and  the  members  who  compose  it  are  chosen 
by  the  people  of  the  county;  but,  like  similar  corporations  in  every 
other  county  in  the  State,  it  is  created  for  the  purpose  of  governmeni, 
and  clothed  witli  certain  defined  and  limited  powers,  to  enable  it  to 
l)erform  those  public  duties  which,  according  to  the  laws  and  usages  of 
the  State,  are  always  intrusted  to  local  county  tribunals.  However 
chosen,  their  powers  and  duties  de2}end  upon  the  will  of  the  Legislature, 
and  are  modified  and  changed,  and  the  manner  of  their  appointment 
rc^rnlatofl,  at  the  pleasure  of  the  State.  This  corporation,  therefore, 
certainly  had  no  private  corporate  interest  in  the  money ;  and,  indeed, 
the  suit  is  not  entered  for  their  use,  but  for  the  use  of  the  county.  The 
claim  for  the  county  is  equally  untenable  with  that  of  the  Commis- 
sioners. The  several  counties  are  nothing  more  than  certain  portions 
of  territory  into  which  the  State  is  divided  for  the  more  convenient 
exercise  of  government.  They  form,  together,  one  political  body,  in 
which  the  sovereignty  resides." 

In  the  case  of  Perrine  v.  The  Chesapeake  and  Delaware  Canal  Co., 
(9  Howard,  184)  Chief  Justice  Tane},  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  and  speaking  of  corporations 
generally,  says :  "  The  error  of  this  argument  consists  in  regarding  the 
title  of  the  company  to  the  property  in  question  as  derived  to  them 
ijnon  rommon  principles,  and  measuring  their  rights  by  the  rules  of 
the  common  law.  The  corporation  has  no  rights  of  property  except 
tliose  derived  from  the  ])rovisions  of  the  charter,  nor  can  it  exercise 
any  powers  over  the  property  it  holds  except  those  with  which  the 
charter  has  clothed  it.  It  holds  the  pro[)erty  only  for  the  purposes  for 
which  it  was  permitted  to  acquire  it —  that  is,  to  effectuate  the  objects 
for  irliich  the  LegUJature  created  it" 

In  the  case  of  The  Town  of  East  Hartford  v.  The  Hartford  Bridge 
Co,,  (10  How.  534)  the  SuiUTine  Court  of  the  United  States  says: 
"The  Legislature  was  acting  here  on  the  one  point,  and  public  muni- 
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( ipal  corporations  on  the  otlier.  Tlie  grantoes,  likewise —  the  towns  be- 
ing mere  organizations  for  public  purposes  —  were  liable  to  have  their 
public  powers,  rights  and  duties  modified  or  abolished  at  any  moment 
by  the  Legislature.  They  are  incorporated  for  public,  and  not  private 
objects.  They  are  allowed  to  hold  privileges  or  property  only  for  pxib- 
lie  purposes.  The  members  are  not  shareholders  nor  joint  partners  in 
any  corporate  estate,  which  they  can  sell  or  devise  to  others,  or  which 
can  be  attached  and  levied  on  for  their  debts.  Hence,  generally,  the 
doings  between  them  and  the  Legislature  are  in  the  nature  of  legisla- 
tion rather  than  compact,  and  subject  to  all  the  legislative  conditions 
just  named,  and,  tlierofore,  to  be  considered  as  not  violated  by  subse- 
quent legislative  changes.  It  is  hardly  possible  to  conceive  tlie  grounds 
on  which  a  different  result  could  be  vindicated,  without  destroying  all 
the  legislative  sovereignty  and  checking  most  legislative  improvements 
and  amendments,  as  well  as  supervision  over  its  subordinate  public 
bodies.  Thus,  to  go  a  little  into  details,  one  of  the  highest  attributes 
and  duties  of  a  Legislature  is  to  regulate  public  matters  with  all  pub- 
lic bodies,  no  less  tlian  the  community,  from  time  to  time,  in  the 
manner  which  the  public  welfare  may  appear  to  demand.  It  can 
neither  devolve  these  duties  permanently  on  other  public  bodies,  nor 
permanently  suspend  or  abandon  them  itself,  without  being  usually 
regarded  as  unfaithful,  and  indeed,  attempting  what  is  wholly  beyond 
its  constitutional  oompeteno\fc.  It  is  bound  also,  to  continue  to  regu- 
late such  public  matters  and  bodies,  as  much  as  to  organize  thom  ;u 
lirst.  Where  not  restrained  by  some  constitutional  provision,  this 
power  is  inherent  in  its  nature,  design  and  attitude;  and  the  com- 
munity possess  as  deep  and  permanent  an  interest  in  such  power  re- 
maining in  and  being  exercised  by  the  Legislature,  when  the  public 
progress  and  welfare  demand  it,  as  individuals  or  corporations  can,  in 
any  instance,  jwssess  in  restraining  it." 

This  legislative  recognition  of  these  Alcalde  grants  may  be  main- 
tained on  another  ground,  which  would  have  the  effect  of  giving  them 
validity,  if  originally  defective  or  even  void.  Thus,  in  Moore  v. 
Brown,  (11  ITow.  428)  C.  J.  Taney  says:  "  TTndoubtedly,  as  a  general 
principle,  every  one  is  chargeable  with  a  knowledge  of  the  law,  in 
civil  as  well  as  criminal  cases.  This,  however,  is  a  legal  presumption, 
which  every  one  knows  has  no  real  foundation  in  fact,  and  has  been 
adopted  because  it  is  necessary,  as  a  general  rule,  for  the  purposes  of 
justice.  And  laws  are,  therefore,  often  passed  to  protect  persons  who 
have  acted  in  good  faith,  in  matters  of  property,  from  the  conse- 
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quences  of  their  ignorance  of  law.  Thus,  laws  confirming  defective 
and  void  deeds  for  real  property  have  frequently  been  passed  in  some 
of  the  States,  and  their  validity  has  been  recognized  by  this  Court.'* 
So,  in  Wilhinso)i  v.  Leland,  (2  Peters,  627)  it  appears  that  one  Jenkett 
died  in  Xew  Hampshire,  and  his  executor  sold  lands  in  Rhode  Island 
belonging  to  the  estate  to  pay  debts.  In  1792,  the  Legislature  of 
Ehode  Island  passed  an  act  ratifying  and  confirming  the  conveyance. 
The  heirs  brought  suit,  to  recover  the  land,  in  the  United  States  Court. 
The  question  was  taken  to  the  Supreme  Court  of  the  United  States, 
in  which  Court  the  validity  of  this  act  was  passed  upon.  The  Court 
affirmed  the  validity  of  the  sale,  saying :  "  It  is  not  an  act  of  confirma- 
tion by  the  owner  of  the  estate,  but  an  act  of  confirmation  of  the  sale 
and  conveyance  by  the  Legislature,  in  its  sovereign  capacity."  The 
case  was  again  before  the  Supreme  Court  of  the  United  States.  (10 
Pet  296.)  The  Court  said:  "The  act  of  the  Legislature  and  deed 
are  unconditional,  and  neither  the  heirs  of  the  devisee  nor  any  other 
person  can  impeach  the  deed  by  evidence  of  facts  prior  to  the  act  of 
confirmation."  Not  less  strong  is  the  case  of  Saterlee  v.  Matthewson, 
2  Peters,  380.  That  was  ejectment  for  lands  in  Pennsylvania  under 
a  Connecticut  title.  The  Pennsylvania  laws  declared  these  titles,  anc^ 
leases  under  them,  absolutely  void.  But,  after  the  first  trial,  the  Leg- 
islature passed  an  act  declaring  that  the  relation  of  landlord  and 
tenant  under  such  titles  should  be  constituted  with  like  effect  as  in 
otlier  titles;  and  this  statute  was  held  valid  in  the  Pennsylvania  Court 
and  in  the  Supreme  Court  of  the  United  States.  The  case  of  Watson 
V.  Mercer  (8  Pet.  88)  is  still  stronger.  There  tlie  law  made  a  de- 
fective and  void  deed  of  conveyance  by  the  wife  valid  as  against  her 
heirs.  The  deed  was  void  because  the  statutory  mode  of  conveyance 
was  not  followed.  The  Supreme  Court  of  the  United  States  held  the 
act  valid. 

These  authorities  —  and  many  more  might  he  cited  —  show  that 
the  Act  of  the  Legislature  of  1858,  validating  these  Alcalde  grants,  is 
effectual  for  that  jmrpose;  certainly,  in  the  absence  of  any  opposition 
by  the  city;  and  this,  whether  the  Van  Xess  Ordinance  was  repealed 
or  not. 

It  is  not  necessar}',  therefore,  to  consider  whether  there  was  any  such 
repealing  order  passed  by  the  Board  of  Snporvisors  as  that  sii^ircfested ; 
or  whether  the  ordinance  was  in  its  nature  subject:  to  repeal  before  or 
in  18/)8;  or  whether  Ihe  Board  of  Su])^^rvisors,  under  tlie  stringent 
provisions  of  the  Consolidation  Bill,  had  any  power  to  re])eal  it;  for, 
in  our  judgment,  the  Le2:i>latnre  had  the  clear  right  tp-^validate  and 
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aflBrm  these  Alcalde  grants,  and  did,  by  the  Act  of  1858,  so  validate 
and  affirm  them. 

The  Court,  therefore,  did  not  err  to  the  prejudice  of  the  defendant 
upon  the  facts  of  this  case. 

2.  There  can  be  no  question  as  to  the  fact  that  this  property  was 
within  the  limits  of  the  old  pueblo.  A  map  of  the  city  was  offered  in 
evidence,  and  though  this  map  is  not  set  out,  it  is  fair  to  presume  it 
showed  the  true  boundaries  and  localities,  fixing  the  relation  of  the 
lots  sued  for  to  the  lines  of  the  city.  The  defendant  relied  on  and  in- 
troduced the  Van  Ness  Ordinance  and  the  Act  of  the  Legislature  of 
1858,  and  claimed  that  he  was  within  the  protection  of  that  ordinance 
by  virtue  of  his  possession;  and  that  ordinance  provides  for  quieting 
titles  to  lands  within  the  charter  line  of  1851;  the  defendant,  of 
course,  asserting  that  the  lots  were  within  that  line.  There  could  be 
no  doubt  or  question,  therefore,  that  the  property  in  dispute  was  within 
the  limits  of  the  old  pueblo,  as  we  have  defined  those  limits  to  be. 

3.  It  is  assigned  that  the  Court  erred  in  refusing  to  permit  defend- 
ant to  read  in  evidence  a  statement  of  Findla's  testimony  in  another 
case.  The  point  is  not  maintainable.  This  statement  was  made  only 
for  a  particular  purpose,  and  was  not  proof  except  for  that  purpose ; 
certainly,  was  not  proof  to  impeach  Findla,  who  did  not  make  or  sign 
the  statement.  No  authority  is  cited  except  the  ease  in  1  Monroe  R. 
6,  which  was  difllerent  in  the  facts. 

4.  The  question  as  to  the  Statute  of  Limitations  is  not  so  presented 
as  that  we  can  revise  it.  The  question  was  not  taken,  either  as  to  the 
admissibility  of  the  evidence,  or  to  the  charge  when  made.  It  is  too 
late  to  raise  it  here  now. 

Our  conclusion  is,  that  upon  two  distinct  and  independent  grounds, 
the  validity  of  these  Alcalde  grants  may  be  safely  rested: 
,    1.  Upon  the  title  of  the  pueblo,  and  the  presumed  authority  of  the 
Alcaldes, as  the  proper  granting  officers  to  grant  lots  within  the  pueblo. 

2.  Upon  the  Van  Xess  Ordinance  and  Act  of  the  Legislature  of 
1858,  which  last,  in  effect,  validates  and  affirms  such  grants,  whether 
they  were  or  not  originally  good;  or  whether  the  title  of  the  city  came 
by  grant  of  the  old  pueblo,  or  had  its  origin,  by  presumption  or  grant, 
in  the  Act  of  Congress. 

Judgment  affirmed. 

Cope,  J. —  I  concur  in  the  judgment  of  affirmance,  and  place  my 
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concurrence  upon  the  ground  that  all  the  questions  in  this  case  have 
been  passed  upon  and  settled  by  this  Court,  under  such  circumstances 
that  we  are  not  at  liberty,  to  regard  them  as  open  to  any  further  contro- 
versy or  discussion. 

Field,  C.  J. —  The  plaintiffs  deraign  their  title  to  the  premises  in 
controversy,  from  two  grants  issued  to  Findla  by  the  first  Alcalde  of 
San  Francisco,  on  the  twenty-first  of  March,  1850,  in  pursuance  of  an 
order  of  the  Ayuntamiento  or  Town  Council  of  that  place.  It  appears 
from  the  record,  that  grants  had  been  previously  made  to  Findla  by 
the  authorities  of  the  town,  and  were  surrendered  in  consequence  of  a 
want  of  conformity  in  the  premises  with  the  lines  of  the  city  survey, 
and  that  the  grants  in  evidence  were  issued  upon  such  surrender  and 
in  consideration  thereof.  The  objection  to  the  introduction  of  the 
grants  was  based  upon  the  absence  of  proof  of  title  in  the  grantor,  and 
of  power  in  the  Ayuntamiento  or  Alcalde  to  make  the  same.  There  is 
no  question  as  to  the  regularity  of  the  deraignment  of  title  to  the 
plaintiffs ;  it  is  upon  the  efficacy  of  the  grants  themselves  that  the  case 
must  be  determined,  arising  from  their  original  validity,  or  imparted 
by  the  provisions  of  the  Van  Ness  Ordinance  and  the  Act  of  the  Legis- 
lature ratifying  the  same. 

It  was  held  in  the  opinion  rendered  in  Hart  v.  Burnett,  that  a 
puehlo  existed  at  San  Francisco  at  the  date  of  the  conquest  and  cession 
of  California,  and  that  it  held  the  lands  within  its  general  limits  in 
trust  for  certain  purposes,  and  that  its  Ayuntamiento  possessed  the 
power  to  grant  the  land  to  private  persons  in  full  ownership.  It  was 
also  held,  in  the  opinion  in  that  case,  that  although  the  political  laws 
which  bound  the  country  and  its  inhabitants  to  the  previous  govern- 
ment, were  abrogated  by  the  conquest  and  cession,  the  municipal  laws 
of  the  country  remained  in  force  until  changed  by  proper  authority, 
and  that  the  subsequent  Ayuntamiento  could  continue  to  exercise  the 
same  power  over  the  pueblo  lands,  in  furtherance  of  tlie  trust  created 
by  those  laws,  so  far  as  it  was  not  inconsistent  with  the  will,  exjiresscd 
or  necessarily  implied,  of  the  new  government.  If  the  positions  thus 
held  are  correct,  it  follows  as  a  necessary  consequence  that  the  grants 
in  evidence  are  pn^sumptively  valid.  They  were  issued  upon  the  sur- 
render of  grants  previously  made,  for  the  purpose  of  correcting:  an 
error  in  the  description  of  the  premises.  If  the  original  grants  were 
valid,  the  grants  reissued  must  be  held  valid,  and  the  presumption  is 
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in  favor  of  the  validity  of  the  original  grants.  The  prosunifition  of 
validity  attends  every  grant  issued  by  parties  authorized  to  grant, 
when  there  is  nothing  on  its  face  irapeaching  its  validity.  It  is  in- 
cumbent on  those  who  contest  its  validity  to  support  their  objections. 
The  burden  of  proof  rests  upon  them.  (Patterson  v.  Jetiks  et  al.  2 
Peters,  225;  Reynolds  v.  West,  1  Cal.  326.)  The  objection  to  the 
on'ginal  grants,  that  they  were  not  made  in  furtherance  of  the  trust 
for  which  the  lands  were  assigned  to  the  pueblo,  is  not  sustained  by 
any  evidence.  Besides,  the  objection  cannot  be  taken  by  the  defend- 
ants. They  do  not  claim  under  any  conveyance  from  the  authorities 
of  the  pueblo;  they  are  strangers  to  the  title,  and  it  is  no  concern  of 
theirs  whether  the  Ayuntamiento  abused  its  power  or  not.  If  the 
grants  were  made  improperly  —  in  oases  where  the  laws  then  in  forco 
did  not  contemplate  —  it  is  for  the  city  succeeding  to  the  rights  of 
the  pueblo  to  interfere.  "Until  such  interference,  the  title  must  be 
held  good  as  against  third  persons. 

But  admitting  that  the  Ayuntamiento  possessed  no  authority  to  make 
grants  to  individuals  after  the  conquest  and  treaty  of  peace,  the  title  of 
the  city  passed  to  the  plaintiffs  claiming  under  the  grantee,  by  force  of 
the  provisions  of  the  second  section  of  the  Van  Ness  Ordinance,  and 
the  act  of  the  Legislature  of  March  11th,  1858,  confirming  that  ordi- 
nance. By  that  section  the  city  relinquishes  and  grants  all  her  right 
and  claim  to  the  lands  within  the  corporate  limits,  to  the  parties  in  the 
actual  possession  thereof,  by  themselves  or  tenants,  on  or  before  the  first 
day  of  January,  A.  D.  1855 ;  provided  such  possession  was  continued  up 
to  the  time  of  the.  introduction  of  the  ordinance  in  the  Common  Coun- 
cil, or,  if  interrupted  by  an  intruder  or  trespasser,  had  been  or  might  bo 
recovered  by  legal  process;  and  declares  that  all  pei^ons  who  hold  title 
to  lands  within  said  limits,  lying  east  of  Larkin  street  and  north-east 
of  Johnston  street,  by  virtue  of  any  grant  made  by  any  Ayuntamiento, 
Town  Council  or  Alcalde  of  the  pueblo  after  the  seventh  day  of  July, 
1846,  and  before  the  incorporation  of  the  city,  which  grant,  or  the 
matxBrial  portion  thereof,  was  registered  or  recorded  in  a  proper  book  of 
records,  deposited  in  the  office,  or  custody,  or  control  of  the  Recorder  of 
the  county  of  San  Francisco,  on  or  before  April  3d,  1850,  shall,  for  all 
the  purposes  contemplated  by  the  ordinance,  "  be  deemed  to  be  the  poa- 
sessoTs  of  the  land  bo  granted,  although  the  said  lands  may  be  in  the 
actual  occupancy  of  persons  holding  the  ^nmo  adverse  to  said  grantees." 
The  plaintiffs  are  within  the  terms  of  this  section.  It  is,  therefore,  of 
no  manner  of  consequence  whether  the  Ayuntamiento  or  Alcalde  pos- 
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sessed  any  authority  to  make  the  grants  in  question  or  not.  The  title 
of  the  city  passed  to  the  plaintiffs  upon  the  confirmation  of  the  ordi- 
nance by  the  Legislature,  if  it  had  never  passed  previously.  The  stat- 
ute enacts,  "  that  the  grant  of  relinquishment  of  title  made  by  the  said 
city  in  favor  of  the  several  possessors,  by  sections  two  and  three  of  the 
ordinance,  ♦  ♦  shall  take  effect  as  fully  and  completely  for  the  pur- 
poses of  transferring  the  city^s  interest,  and  for  all  other  purposes 
whatsoever,  as  if  deeds  of  release  and  quit-claim  had  been  duly  exe- 
cuted and  delivered  to  and  in  favor  of  them  individually  and  by  name, 
and  no  further  conveyance  or  other  act  shall  be  necessary  to  invest  the 
said  possessors  with  all  the  interest,  title,  rights,  benefits  and  advant- 
ages which  the  said  order  and  ordinances  intend  or  purport  to  trans- 
fer or  convey,  according  to  the  true  intent  and  meaning  thereof.*' 

It  is  for  these  reasons  that  I  concur  in  the  aflSrmance  of  the  judg- 
ment. 

On  petition  for  rehearing.  Field,  C.  J.  delivered  the  opinion  of  the 
Court  —  Baldwin,  J.  concurring. 

The  defendants  apply  for  a  rehearing  upon  three  grounds,  which 
were  not  noticed  in  the  opinions  delivered  in  this  case :  1st.  Error  in 
overruling  the  demurrer  to  the  complaint;  2d.  Error  in  refusing  to 
give  the  twenty-fifth  instruction  asked  as  to  the  effect  of  the  convey- 
ance of  Ranlet,  trustee  to  the  plaintiffs,  bearing  date  on  the  twelfth  of 
October,  1853;  and  3d.  That  the  complaint  does  not  support  the  judg- 
ment for  the  damages  recovered  for  any  period  preceding  the  com- 
mencement of  the  action. 

The  first  ground  was  discussed  in  the  briefs  of  counsel,  and  should 
have  been  considered  in  the  opinion;  for,  if  sustained,  it  must  lead 
to  a  reversal  of  the  judgment.  We  will  now  supply  the  omission  and 
proceed  to  consider  it  at  length. 

The  complaint  alleges  "that  the  said  plaintiffs  are  the  owners  in  fee 
as  tenants  in  common,  and  have  the  lawful  right  and  are  entitled  to  the 
possession  *'  of  the  described  premises,  and  "  that  the  said  defendants 
wrongfully  entered  upon  and  are  now  in  the  wrongful  and  unlawful 
possession  of  said  premises,  and  wrongfully  and  unlawfully  withhold 
the  possession  thereof  from  said  plaintiffs.'*  Then  follows  the  prayer: 
"  Wherefore,  the  plaintiffs  demand  judgment  that  they  recover  and  be 
put  in  possession  of  said  premises,  and  that  the  defendants  pay  dam- 
ages for  the  unlawful  withholding  of  said  premises,  and  for  the  rents 
and  profits  thereof,  in  the  sum  of  $3,000.'* 
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Td  the  complaint  the  defendants  demurred,  on  the  ground  that  it 
does  not  state  facts  suflScient  to  constitute  a  cause  of  action.  The  de- 
murrer, if  we  understand  it,  is  also  directed  to  the  absence  of  any 
allegations  as  to  the  damages  claimed  in  the  prayer. 

The  principal  objection  to  the  complaint,  and  the  only  one  urged  in 
the  brief  of  counsel,  and  in  the  petition  for  a  rehearing,  is  that  ita 
allegations  of  title  and  right  of  possession  in  the  plaintiffs,  and  of  the 
wrongful  and  unlawful  possession  by  the  defendants,  are  not  allega- 
tions of  facts  but  of  conclusions  of  law. 

It  is  usual  to  speak  of  the  action  to  recover  the  possession  of  real 
property  as  an  action  of  ejectment,  and  it  is  possible  that  with  the 
technical  designation  it  is  sometimes  thought  that  some  of  the  techni- 
cal allegations  peculiar  to  the  old  form  of  the  action  are  still  neces- 
sary. But  such  is  not  the  case.  There  is  but  one  form  of  civil 
actions  in  this  State,  and  all  the  forms  of  pleadings  and  the  rules  by 
which  their  suflBciency  is  to  be  determined  are  prescribed  by  the 
Practice  Act.  (See  sec.  37.)  The  complaint  must  contain  "a 
statement  of  the  facts  constituting  the  cause  of  action  in  ordinary 
and  concise  language,"  and  it  may  be  verified  by  the  oath  of  the  party, 
in  which  case  the  answer  must  also  be  verified.  The  system  in  this 
State  requires  the  facts  to  be  alleged  as  they  exist,  and  repudiates  all 
fictions.  And  only  such  facts  need  be  alleged  as  are  required  to  bo 
proved,  except  to  negative  a  possible  performance  of  the  obligation 
which  is  the  basis  of  the  action,  or  to  negative  an  inference  from  an 
act  which  is  in  itself  indifferent  Now,  what  facts  must  be  proved  to 
recover  in  ejectment?  These  only:  that  the  plaintiff  is  seized  of  tho 
premises,  or  of  some  estate  therein  in  fee,  or  for  life,  or  for  years,  and 
that  the  defendant  was  in  their  possession  at  the  commencement  of 
the  action.  The  seizin  is  the  fact  to  be  alleged.  It  is  a  pleadable 
and  issuable  fact,  to  be  established  by  conveyances  from  a  paramount 
source  of  title,  or  by  evidence  of  prior  possession.  It  is  the  ultimate 
fact  upon  which  the  claim  to  recover  depends,  and  it  is  facts  of  this 
character  which  must  be  alleged,  and  not  the  prior  or  probative  facts 
which  go  to  establish  them.  It  is  the  ultimate  facts  —  which  oould 
not  be  struck  out  of  a  pleading  without  leaving  it  insufficient  —  and 
not  the  evidence  of  those  facts,  which  must  be  stated.  It  is  suffi- 
cient, therefore,  in  a  complaint  in  ejectment  for  the  plaintiff  to  aver 
in  respect  to  his  title,  that  he  is  seized  of  the  premises,  or  of  some 
estate  therein  in  fee,  or  for  life,  or  for  years,  according  to  the  fact. 
The  right  to  the  possession  follows  as  a  conclusion  of  law  from  the 
seizin,  and  need  not  be  alleged. 
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The  possession  of  the  defendant  is  of  course  a  pleadable  and  issu- 
able fact,  and  the  only  question  of  diflSculty  arises  from  the  supposed 
necessity  of  negativing  its  possible  rightful  character.  That  negative 
allegations,  which  are  not  required  to  be  proved,  may  in  some  actions 
be  necessary,  may  be  admitted;  but  is  there  any  such  necessity  as  to 
the  possession  of  the  defendant  in  an  action  of  ejectment?  It  seems 
to  us  that  tlie  substance  of  a  complaint  in  ejectment  uader  our  prac- 
tice is  this:  "A  owns  certain  real  property,  or  some  interest  in  it; 
the  defendant  has  obtained  possession  of  it,  and  withliolds  the  posses- 
sion from  him."  If  the  defendant's  holding  rests  upon  any  existing 
right,  he  should  be  compelled  to  show  it  affirmatively,  in  defense. 
The  right  of  possession  accompanies  the  ownership,  and  from  the 
allegation  of  the  fact  of  ownership  —  which  is  the  allegation  of  seizin 
in  "  ordinary  language " —  the  right  of  present  possession  is  pre- 
sumed as  a  matter  of  law.  We  do  not  think,  therefore,  any  allegation 
beyond  that  of  possession  by  the  defendant  is  necessary,  except  that  he 
withholds  the  possession  from  the  plaintiff.  The  allegation  that  the 
possession  is  "  wrongful  or  imlawful "  is  not  the  statement  of  a  fact, 
but  of  a  conclusion  of  law.  The  words  are  mere  surplusage,  and 
though  they  do  not  vitiate,  they  do  no  good.  The  withholding  of  the 
possession  from  one  who  is  seized  of  the  premises,  is  presumptively 
adverse  to  his  right,  and  wrongful.  It  is  by  force  of  this  presumption 
that  the  plaintiff  can  rest,  in  the  first  instance,  his  case  at  the  trial 
upon  proof  of  his  seizin,  and  of  the  possession  by  the  defendant. 
From  these  facts,  when  established,  the  law  implies  a  right  to  the 
present  possession  in  the  plaintiff,  and  a  holding  adverse  to  that  right 
in  the  defendant 

Wliere  the  plaintiff  has  been  in  possession  of  the  premises  for  which 
he  sues,  it  will  be  sufficient  for  him  to  allege  in  his  complaint  such 
possession,  and  the  entry,  ouster  and  continued  withholding  by  the 
defendant  Such  allegations  are  proper  when  they  correspond  with 
the  facts,  but  they  are  not  essential,  as  is  thought  by  many  member^? 
of  the  Bar.  In  this  State,  the  possession  does  not  always  accompany 
the  legal  title.  The  statute  authorizes  a  sale  and  conveyance  of  land 
held  adversely  by  third  persons ;  and  the  legal  title  is  frequently  held 
by  parties  who  never  had  the  possession. 

In  the  Courts  of  New  York  —  and  it  is  well  known  that  the  Practice 
Act  was  taken  principally  from  the  code  of  procedure  of  that  State  — 
there  was  at  one  time  some  conflict  of  opinion  as  to  what  wei%  sufficient 
alloirations  in  a  complaint  in  ejectment  under  the  code.  It  is  now,  how- 
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e^er,  settled  by  the  Supreme  Court  of  that  State  substantially  in 
accordance  with  the  views  we  have  expressed.  In  Ensign  v.  Sherman, 
(14  How.  Pr.  439)  the  plaintiff  averred  in  her  complaint  that  she 
had  lawful  title  as  the  owner  in  fee  simple  to  the  real  estate  in  contro- 
versy, which  was  described;  that  the  defendant  was  in  possession  of  it, 
and  unlawfully  withheld  possession  thereof  from  her,  and  on  demurrer 
the  complaint  was  held  sufficient.  Walter  v.  LocJcwood  (23  Barb. 
228)  is  to  the  same  effect. 

In  Sanders  v.  Leavy  (16  How.  Prac.  308)  the  complaint  was  similar 
to  the  complaint  in  the  cases  cited,  and  was  demurred  to  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
because  Qisty  it  did  not  allege  that  the  plaintiff  or  his  grantor  was  ever 
in  possession;  and  second,  it  did  not  allege  that  such  possession  was 
disturbed,  and  they  were  evicted  by  the  defendant,  his  grantors  or 
predecessors.  And  it  was  contended  on  the  argument,  as  in  the  case 
at  bar,  that  the  allegations  as  to  the  plaintiff's  title  and  the  defendant's 
possession  were  not  averments  of  facts,  but  of  conclusions  of  law ;  but 
the  Court  held  the  complaint  sufficient,  and  gave  judgment  against  the 
demurrer.  "To  recover  real  estate,'*  said  Mr.  Justice  Ingraham,  in 
delivering  the  opinion,  "  what  is  it  necessary  for  the  plaintiff  to  prove  ? 
Two  things :  first,  that  he  is  tiie  owner  of  the  property ;  secondly,  that 
the  defendant  withholds  from  him  the  possession  without  right.  Both 
facts  are  plainly  averred  in  the  complaint  The  designation  of  the 
withholding  of  the  possession  by  the  defendant,  in  the  cases  citod,  as 
unlawful,  is  not  considered  as  constituting  any  valid  ground  of  objec- 
tion. In  Sanders  v.  Leavy  the  attention  of  the  court  was  specially 
directed,  in  the  argument  of  counsel,  to  this  mode  of  characterizing 
the  act.  For  the  reasons  we  have  already  stated,  we  consider  it  un- 
necessary to  give  it  any  character  by  special  designation;  for,  being 
against  one  who  is  seized  of  the  premises,  it  is  presumptively  adverse 
and  wrongful.  To  allege  that  it  is  unlawful,  is  merely  to  state  that 
which  follows  under  the  circumstances  as  a  conclusion  of  law  from 
the  act  itself. 

The  decisions  of  this  Court  in  respect  to  the  necessary  allegations  of 
a  complaint  in  ejectment,  have  not  been  uniform,  and,  perhaps,  on  no 
one  subject  of  pleading  is. there  so  much  embarrassment  felt  by  the 
})rofe86ion  in  consequence.  In  Gladwin  ef  ah  v.  Siehhins  (reported  as 
Goodwin  et  al,  v.  Stehhins,  in  2  Cal.  lOo)  tlie  complaint  averred  that 
the  plaintiffs  were  "  lawfully  entitled  to  the  possession  of  the  prem- 
ises,'* and  the  Court  held,  Mr.  Justice  Heydenfeldt  delivering  the 
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opinion,  that  the  allegation  was  of  a  material  fact,  and  therefore 
suflScient.  In  this  respect  we  think  the  opinion  cannot  be  sustained. 
The  averment  is  clearly  a  mere  statement  of  a  conclusion  of  law.  In 
Payne  et  al.  v.  Treadwell  (S  CaL  310)  the  complaint  alleged,  that 
the  plaintiffs  had  "  lawful  title  as  owners  in  fee  simple  of  the  prem- 
ises,'* and  "  that  the  defendant  is  in  possession  and  unlawfully  with- 
holds the  same  f^  and  on  demurrer  the  Court  held  the  complaint  in- 
sufficient. "  Notwithstanding,*'  said  Chief  Justice  Murray,  in  deliv- 
ering the  opinion,  "our  statute  has  dispensed  with  the  old  form  of 
pleading,  and  it  is  no  longer  necessary  to  allege  a  fictitious  demise, 
etc.,  still,  I  apprehend  that  facts  sufficient  must  be  pleaded  to  show 
the  plaintiffs  right  to  recover,  and  it  will  not  do  to  state  conclusions 
of  law  in  place  thereof.  The  allegation,  that  the  defendant  is  in  pos- 
session, and  unlawfully  withholds  the  premises,  is  insufficient;  it  is  a 
conclusion  of  law  drawn  from  the  character  of  defendant's  possession, 
the  circumstances  of  which  should  be  stated." 

The  decision,  as  is  apparent,  does  not  relate  to  the  allegation  as  to 
the  plaintiff's  title,  notwithstanding  the  general  observations  of  the 
Chief  Justice;  it  applies  only  to  the  allegation  as  to  the  withholding  of 
the  possession  by  the  defendant.  So  far  as  this  was  alleged  to  have 
been  unlawful,  the  allegation  was  of  a  conclusion  of  law.  But  the  giv- 
ing of  a  ceriain  character  to  the  withholding,  as  unlawful,  did  not 
change  the  material  fact,  that  the  possession  was  withheld;  and 
this,  as  we  have  seen,  taken  in  connection  with  the  previous  allegations 
of  title  in  the  plaintiff,  and  possession  by  the  defendant,  was  sufficient. 
A  more  particular  statement  of  "  the  circumstances  "  of  the  defend- 
ant's possession  or  withholding,  is  not  necessary  under  our  system  of 
practice.  The  decision,  in  this  respect,  has  tended  to  produce  incon- 
venience to  practitioners,  and  prolixity  in  pleading,  and  we  have  no 
hesitation  in  overruling  it. 

In  Oregaryy,  Haynes  et  al,  (October  term,  1859,  No.  2,148)  it  was 
held,  that  the  findings  of  the  Court  below — that  one  of  the  defendants 
and  not  the  plaintiff  was  the  owner,  and  entitled  to  the  possession  of  the 
property  in  controversy,  and  that  the  defendants  did  not  unlawfully 
detain  the  same  from  the  plaintiff — would  not  support  the  judgment, 
and  the  decision  was  based  upon  the  ground,  that  the  ownership  and 
right  of  possession  were  not  facts,  in  the  legal  sense  of  that  term,  but 
conclusions  of  law.  We  have  had  great  doubt  of  the  correctness  of  this 
decision,  ever  since  it  was  rendered ;  and  upon  the  examination  which 
we  have  given  to  the  subject,  in  considering  the  case  at  bar,  we  are 
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satisfied  that  we  erred,  and  are  glad  we  have  an  opportunity,  at  so 
early  a  day,  of  correcting  our  error.  The  fact  was  found,  that  one  of 
the  defendants  was  the  owner  of  the  premises  in  controversy,  and  that 
fact  alone  was  sufficient  to  support  the  judgment  against  the  plaintiff, 
nothing  else  having  been  found  to  qualify  the  right  to  the  possession 
which  accompanies  the  title.  The  balance  of  the  findings  might  have 
been  treated  as  surplusage.  The  claim  of  the  plaintiff  having  been 
thus  disposed  of,  it  was  unnecessary  to  find  as  to  the  character  of  the 
defendants'  detention  of  the  premises. 

In  Boles  v.  Johnston  et  aL  (January  term,  1860)  the  opinion  states 
that  the  substantial  averments  of  the  complaint  were  only  that  the 
plaintiffs  were  the  owners  of  the  property  in  question,  and  that  tiie 
defendant  was  in  possession  of  it.  It  does  not  state  that  there  was  any 
averment  that  the  possession  was  withheld  from  the  plaintiff.  If  such 
averment  were  in  fact  made  in  the  complaint,  the  decision  cannot  be 
sustained. 

It  follows,  from  the  views  we  have  expressed,  that  the  complaint  in 
the  case  at  bar  is  sufficient.  It  avers  that  the  plaintiffs  are  the  owners 
in  fee,  as  tenants  in  common,  of  the  premises ;  that  the  defendants  are 
in  possession  of  the  same,  and  withhold  the  possession  thereof  from  the 
plaintiffs.  Whatever  is  alleged  beyond  these  averments  is  immaterial, 
and  may  be  stricken  out.  The  facts  essential  to  a  good  complaint  are 
stated,  and  the  additional  allegation  of  lawful  right  and  title  in  the 
plaintiff,  and  the  designation  of  *'  wrongful "  and  "  unlawful "  applied 
to  the  possession  and  withholding  of  the  defendant,  though  unneces- 
sary, do  not  vitiate  the  pleading;  and  the  demurrer  was  properly 
overruled. 

The  second  ground  upon  which  a  rehearing  is  asked,  was  not  taken 
on  the  argument  or  in  any  of  the  briefs  of  counsel.  It  is  too  late  to 
urge  it  now  for  the  first  time,  after  the  case  has  been  fully  considered 
upon  the  points  to  which  the  attention  of  the  Court  was  called,  and  a 
decision  has  been  rendered. 

The  third  ground  urged  for  a  rehearing  was  also  not  presented  be- 
fore, and  is  now  taken  in  the  petition  for  the  first  time.  The  objection 
taken  on  the  argument  was  to  the  alleged  error  of  the  Court  in  the 
charge  to  the  jury,  and  the  admission  of  evidence  as  to  the  value  of 
the  use  and  occupation  of  the  premises  from  October  12th,  1853 ;  and 
the  point  of  the  objection  was,  that  a  recovery  for  such  use  and  occu- 
pation beyond  ttiree  years  was  barred  by  the  Statute  of  Limitations; 
and  we  held  that  the  point  was  not  so  presented  by  the  record  that  we 
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could  consider  it.  It  is  undoubtedly  true  that,  under  the  complaint, 
damages  for  any  period  preceding  the  commencement  of  the  action 
cannot  be  recovered.  Where  such  damages  are  claimed,  the  complaint 
must  state  the  title  of  the  plaintiff  as  existing  at  some  prior  date,  (to 
be  designated)  and  as  continuing  up  to  the  commencement  of  the 
action,  and  the  entry  of  the  defendant  at  some  date  subsequent  to  that 
of  the  alleged  title.  In  the  present  case,  we  have  no  mean&  of  deter- 
mining the  manner  in  which  the  damages  were  made  up  by  the  jury,  or 
whether  any  damages  for  the  period  preceding  the  commencement  of 
the  action  were  found.  According  to  the  testimony  of  one  of  the  wit- 
Besses,  Middleton,  the  value  of  the  rents  for  the  period  intervening  the 
commencement  of  the  action  and  the  trial,  exceeded  the  amount  of  the 
verdict.  The  objection  to  his  testimony  was  too  general  to  be  regarded. 
It  states  no  ground,  and  we  have  frequently  decided  that  to  entitle  an 
objection  to  the  admission  of  evidence  to  notice,  its  point  must  ha  par- 
ticularly stated.  {Kiler  v.  Kimhall,  10  Cal.  267;  Covilhnid  v.  Tanner 
7  Cal.  38;  Practice  Act,  sec.  189.)  Xo  specific  exception  was  taken 
to  the  charge  of  the  Judge  on  the  subject  of  damages.  The  general 
exception  to  all  the  charge,  followed  by  a  specification  of  the  portions 
to  which  the  exception  was  particularly  directed,  did  not  cover  errors 
not  designated  at  the  time. 
Rehearing  denied. 

CoPB,  J. —  I  dissent  from  the  conclusion  of  the  Court  upon  the  first 
question  presented  in  the  opinion  of  the  Chief  Justice. 


ADOLPHUS   KOPPIKUS   v.    THE    STATE    CAPITOL    COAf- 

MISSTONERS. 

Thi  Act  of  March  29th,  1800,  providing  for  the  construction  of  a  State  Capitol 
In  the  city  of  Sacramento,  fs  not  unconstitutional,  as  creatfnsr  an  Indebtedness 
or  liability  on  the  part  of  the  State  exceeding  the  limit  of  $:)00,000.  prescribed 
in  the  eighth  article  of  the  Constitution.  The  Act  authorizes  the  Commis- 
sioners therein  named  to  contract  only  to  the  extent  of  |10(),000. 

Mo  analogy  exists  between  this  case  and  Noupues  v.  Douglans,  (7  Cal.  65> 
because  there  the  Act  of  18r)6  authorized  a  contract  in  a  sum  not  exceeding 
$300,000,  payable  In  State  bonds,  and  at  the  time  of  Its  passage  the  State  was 
indebted  to  the  amount  limited  by  the  Constitution,  without  a  rote  of  the  people. 
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Nor  U  the  Act  of  1860  nnconstitutional,  because  It  provides  that  the  compensa- 
tion to  the  owners  of  the  land  taken  shall  be  ascertained  by  three  Commls- 
Blonera,  and  thus  deprives  the  owners  of  the  right  to  a  Jury  trial.  The 
provision  of  the  Constitution,  that  "  the  right  of  trial  by  Jury  shall  be  secured 
to  all,  and  remain  inviolate  forever,'*  applies  only  to  civil  and  criminal  cases  in 
which  an  issue  of  fact  is  joined.  The  proceeding  to  ascertain  the  value  of 
property,  under  the  Act  of  1860,  and  the  compensation  to  be  made,  is  not  an 
action  at  law.  It  is  an  inquisition  for  the  ascertainment  of  a  particular  fact, 
as  preliminary  to  future  proceedings,  and  it  Is  only  requisite  that  It  be  con- 
ducted in  some  equitable  and  fair  mode,  to  be  provided  by  law,  either  with  or 
without  a  Jury,  opportunity  being  allowed  to  owners  and  parties  interested  in 
the   property   to   give   evidence   as   to   its   value,    and   to   be   heard    thereon. 

The  language  of  the  Constitution  as  to  the  right  of  trial  by  Jury,  was  used  with 
reference  to  the  right  as  tjo  exists  at  common  law.  This  right  of  trial  by  jury 
cannot  be  claimed  in  equity  cases,  unless  an  issue  of  fact  be  framed  for  the  jury, 
ander  the  direction  of  the  Court. 

In  this  case,  the  District  Judge  did  not  err  in  refusing  the  application  to  set 
aside  the  award  of  the  Commissioners,  and  for  a  new  trial.  The  proceedings 
before  the  Commissioners  were  regular,  and  "  appear  to  have  been  done  in 
good  faith,"  within  the  act 

Writ  of  Erkoe  to  the  Sixth  District  Judge. 

Proceedings  to  condemn,  for  the  use  of  the  State,  certain  lots  of 
ground,  under  the  Act  of  March  29th,  1860,  to  provide  for  the  con- 
struction of  the  State  Capitol  in  the  city  of  Sacramento. 

The  proceedings  were  commenced  by  a  petition,  as  follows: 

Notice  to  Pbopkrty  Owntirs. 

"To  the  Hon.  John  H.  McKune,  District  Judge  for  the  Sixth 
Judicial  District,  county  of  Sacramento,  State  of  California  —  John 
0.  Downey,  Acting  Governor:  Johnson  Price,  Secretary  of  State; 
Thomas  Pindley,  State  Treasurer;  A.  C.  Monson  and  Alfred  Beding- 
ton,  by  Thomas  H.  Williams,  Attorney-General,  respectfully  petition-' 
ing,  reprcsi^nt: 

"  That  they  compose  the  Board  of  Commissioners  created  by  the  act 
entitled  ^  An  Act  to  provide  for  the  Constriiction  of  the  State  Capitol 
in  the  city  of  Sacramento/  approved  March  20t.h,  I860. 

''Your  petitioners  further  represent,  that  they  have  caused  a  de- 
scription and  abstract  of  the  title  to  the  ground  or  tract  of  land  de- 
scribed in  the  first  section  of  said  act,  to  be  made,  setting  forth  the 
names  and  residence  of  each  owner  or  person  interested  therein  in  any 
manner  whatever,  or  who  claims  any  interest  therein,  present  or 
future,  so  far  as  known  to  the  Attorney-General,  or  as  appears  by  rec- 
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ord  in  the  Recorder's  office  of  Sacramento  county;  which  said  de- 
scription and  abstract  of  title  is  herewith  filed,  marked  ^  A,'  and  made 
part  of  this  petition. 

"Wherefore,  the  premises  considered,  yonr  petitioners  pray  that 
your  honor  will  appoint  Commissioners,  or  cause  to  be  appointed  Com- 
missioners, to  ascertain  the  compensation  to  be  made  to  the  person  or 
persons  lawfully  entitled  to  the  same,  for  the  land  in  said  act  de- 
scribed, and  hereinbefore  mentioned,  or  any  part  thereof.  As  in 
duty  bound,  they  will  ever  pray,  etc. 

**  Respectfully, 

**  Thomas  H.  Wiluams, 
'  "  Attorney-General/' 

^  State  of  California,  County  of  Sacramento. —  {Having  read  the 
foregoing  petition,  I  order  that  the  hearing  of  the  same  be  set  for 
Friday,  the  first  day  of  June,  A.  D.  1860,  at  the  hour  of  ten  and  a 
half  o'clock,  A.  M. ;  that  said  hearing  take  place  at  the  Court  House 
in  the  city  of  Sacramento,  State  of  California;  and  the  persons  named 
in  the  abstract  of  title  filed  with  the  petition  aforesaid,  together  witE 
all  others  interested  in  the  land  described  and  mentioned  in  said  pe- 
tition and  abstract,  are  hereby  required  to  appear  before  me  at  the 
time  and  place  aforesaid,  to  show  cause,  if  any  they  have;,  why  the 
prayer  of  said  petition  should  not  be  granted. 

**  6iv«i  under  my  hand,  at  chambers,  in  the  city  of  Sacramento,  on 
this,  the  twenty-fifth  day  of  April,  A.  D.  1860. 

"  John  H.  McKunb, 
^  District  Judge,  Sixth  District.'' 

Annexed  to  the  petition  was  the  description  and  abstract  of  title 
'referred  to  therein.  Publication  having  been  made,  in  accordance 
with  the  act,  the  District  Judge  appointed  three  Commissioners  to 
ascertain  and  settle  the  compensation,  etc.  These  Commissioners, 
having  organized,  and  given  due  notice  to  all  parties  to  present  their 
claims,  and  having  heard  all  the  evidence  presented  for  and  against 
the  same,  finally  reported  the  result  of  their  labors  to  the  District 
Judge  of  the  Sixth  District  The  amount  awarded  to  plaintiff  in  this 
proceeding  was  $1,250,  as  value  of  land  and  damages,  and  nine  hun- 
dred dollars  for  improvements,  and  damages. 

A  day  was  set  for  hearing  all  motions,  protests,  and  petitions  relative 
to  the  subject  matter  of  the  award  of  the  Commissioners.    Plaintiff,  on 
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the  day  fixed,  filed  a  petition  for  a  rehearing,  so  far  as  he  was  con- 
cerned, on  the  ground  that  the  compensation  awarded  him,  and  the 
proceedings  before  the  Commissioners  in  reference  thereto,  were  not  in 
good  faith,  and  annexed  to  his  petition  his  affidavit,  specifying  that  he 
claimed,  as  the  value  of  his  land,  and  damages,  $6,500 ;  that  the  prop- 
erty was  his  homestead,  and  cost  him  $4,600  cash ;  that  he  introduced 
before  the  Commissioners  three  witnesses,  who  stated  the  value  of  his 
lot  at  $1,800,  $2,000,  and  $2,500,  and  other  witnesses,  who  put  the 
value  of  his  improvements  at  $2,975,  making  a  total  —  taking  $1,666 
as  the  average  value  placed  upon  the  lot  —  of  $4,641 ;  that  the  only 
conflicting  testimony  as  to  the  value  of  the  improvements  was  one  wit- 
ness, who  put  it  at  four  hundred  dollars,  and  that  he  knew  nothing  of 
the  matter;  that  in  opposition  to  his  claim  three  witnesses  were  intro- 
duced, two  of  whom  put  the  value  of  his  lot  at  $1,100,  and  one  at 
$1,500  —  making  an  average  of  $1,666 ;  and  that  the  Commissioners 
were  biased  in  favor  of  the  city  and  State. 

The  retrial  of  the  matter  was  denied,  and  the  record  and  proceed- 
ingB  were  brought  before  the  Supreme  Court,  by  writ  of  error  to  the 
bistrict  Judge. 

C.  A,  Johnson,  for  PlaintiflE  in  Error. 

1.  The  refusal  of  the  Court  below  to  grant  plaintiff  a  retrial,  was  a 
gross  abuse  of  discretion.  He  proved  his  property  to  be  worth  $4,600, 
and  was  awarded  only  $2,000.  (2  Cal.  183;  3  Id.  55;  4  Id.  395;  5 
Id.  137.) 

2.  The  second  section  of  the  Act  of  March  29th,  1860,  is  unconsti- 
tutional and  void,  so  far  as  it  seeks  to  deprive  plaintiff  of  his  property 
by  judicial  proceedings,  and  deprives  him  of  a  trial  by  jury. 

3.  The  act  is  unconstitutional,  because  it  creates  a  State  debt  exceed- 
ing the  sum  of  $300,000,  without  vote  of  the  people.  (Const,  art  8; 
People  V.  Johnson,  6  Cal.  499 ;  Nougues  v.  Douglass,  7  Id.  65.) 

A.  C.  Monson,  for  Defendants  in  Error. 

1.  This  Court  will  only  correct  such  errors  which  the  Court  below 
has  committed  in  matters  of  law.  It  will  not  disturb  the  proceeding 
of  the  Commissioners  or  of  the  District  Judge,  upon  matters  of  fact. 

2.  Where  land  is  taken  for  public  use,  the  damages  may  be  assessed 
in  any  equitable  and  fair  mode,  without  the  intervention  of  a  jury, 
inasmuch  as  trial  by  jury  is  only  required  on  issues  of  fact  in  civil 
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and  criminal  cases  in  Courts  of  justice.  (2  Kent's  Com.  392,  note 
B;  Railroad  Company  v.  Davis,  2  Dev.  &  Batt.  451,  464;  Willyard 
V.  Hamilton,  7  Ohio,  449.) 

3.  It  is  for  the  Legislature  to  judge  of  the  degree  of  necessity  which 
exists  for  the  exercise  of  the  right  of  eminent  domain.  To  authorize 
the  exercise  of  this  right,  it  is  not  requisite  that  the  use  and  benefit  to 
be  derived  shall  be  universal,  nor  in  the  largest  sense  even  general. 
Though  confined  to  a  particular  district,  it  may  still  be  public. 
Though  some  parties  are  more  benefited  than  others,  this  forms  no  ob- 
jection to  the  use,  if  the  public  interest  and  convenience  are  subserved. 
(Hartwell  et  al.  v.  Armstrong  et  al.  19  Barb,  S.  C.  166.) 

4.  It  is  not  contended  that  the  proceedings  of  the  Commissioners 
were  irregular,  but  it* is  charged  that  they  did  not  act  in  good  faitli. 
No  affidavits  showing  corruption  or  prejudice  on  the  part  of  the  Com- 
missioners were  read  in  the  Court  below ;  but  they  failed  to  award  to 
the  petitioner  what  he  alleges  was  the  cost  of  his  property,  and  hence 
they  are  charged  with  having  acted  in  bad  faith.  What  was  the  evi- 
dence before  the  Commissioners  does  not  appear  in  any  authentic  man- 
ner; but  take  the  evidence  as  set  forth  in  the  affidavit  of  petitioner, 
and  it  appears  that  there  was  evidence  before  the  Commissioners  fixing 
the  value  of  the  property  lower  than  what  they  awarded.  Boyd  and 
others  valued  the  lot  at  $1,100;  the  Commissioners  awarded  $1,250. 
Luce  valued  the  improvements  at  four  hundred  dollars;  the  Commis- 
sioners awarded  nine  hundred  dollars.  But  the  Commissioners  did  not 
sit  as  a  Court;  they  had  the  right  to  take  the  opinions  of  others,  in 
whose  integrity  and  judgment  they  had  confidence,  without  swearing 
them  as  witnesses.  They  could  converse  with  all  classes  of  men  con- 
cerning the  property,  and  for  aught  this  Court  knows,  their  judgment 
upon  questions  of  value  may  combine  the  opinions  of  a  hundred  men. 
(In  the  Matter  of  William  &  Anthony  Sts.,  19  Wend.  694.) 

Field,  C.  J.  delivered  ibe  opinion  of  the  Cou it— Baldwin,  J. 
and  Cope,  J.  concurring. 

The  plaintiff  in  error  bases  his  objections  to  the  action  of  the  Dis- 
trict Judge  upon  the  alleged  unconstitutionality  of  the  Act  of  March 
29th,  1860,  providing  for  the  construction  of  the  State  Capitol  in  the 
city  of  Sacramento,  and  the  alleged  error  of  the  Jiul^o,  in  his  refusal 
to  set  aside  the  award  of  the  Commissioners,  fixing  the  coni])onsaiion 
to  be  made  to  the  plaintiff,  as  owner  of  a  parcel  of  the  land  intendod 
for  the  site  of  the  capitol. 
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1.  The  unconstitutionality  of  tlie  act  is  asserted  on  two  grounds: 
iirst,  that  it  creates  an  indebtedness  or  liability  on  the  part  of  the  State 
exceeding  the  limit  of  $300,000,  prescribed  by  the  eighth  article  of  the 
Constitution;  and,  second,  that  it  provides  that  the  compensation  to  the  • 
owners  of  the  property  taken  shall  be  ascertained  by  three  Commis- 
sioners, and  thus  deprives  the  owners  of  the  right  to  a  trial  by  jury. 

The  act  provides,  that  the  entire  cost  of  the  capitol  shall  not  exceed 
$500,000,  and  it  is  hence  inferred,  that  the  Commissioners  are  author- 
ized to  contract  for  a  building  requiring  an  expenditure  of  that 
amount;  but  the  inference  is  not  warranted.  The  Legislature  un- 
doubtedly intended  by  the  provision  to  indicate  the  amount  within 
which  the  work  is  to  be  constructed,  and  to  furnish,  in  some  respect, 
a  guide  to  the  Commissioners  in  the  adoption  of  a  plan  for  the  build- 
ing; but  the  provision  does  not  authorize  any  contract,  by  which  a  debt 
or  liability  to  that  amount  against  the  State  can  be  created.  The  Com- 
missioners are  only  authorized  to  contract  to  the  extent  of  $100,000; 
though  a  plan  be  adopted  by  them  which  may  require,  in  its  execu- 
tion, the  half  million  designated.  For  the  liabilities  which  may  bs 
thus  incurred,  the  act  makes  provision ;  it  appropriates,  for  that  pur- 
pose, the  requisite  sum,  thus  anticipating  their  existence,  and  dis- 
charging them  as  they  arise.  (See  State  v.  McCauley  and  Tevuij  15 
Cal.  429.)  Before  any  greater  liabilities  can  be  created,  further 
legislation  must  be  had. 

It  will  be  thus  seen  that  there  is  no  analogy  between  this  case  and 
the  case  of  Nougues  v.  Douglass  et  ah,  (7  Cal.  65)  cited  by  the  plain- 
tiflf  in  error.  The  Act  of  1856,  considered  in  the  latter  case,  autlior- 
ized  a  contract  for  the  construction  of  a  capitol  for  a  sum  not  exceed- 
ing $300,000,  and  provided  that  the  payments  should  be  made  in  bonds 
of  the  State,  redeemable  in  thirty  years;  and  at  the  time  of  its  passage, 
the  State  was  indebted  to  the  amount  limited  by  the  Constitution 
without  a  vote  of  the  people. 

The  objection  to  the  constitutionality  of  the  act  on  the  second 
ground  —  that  it  authorizes  the  compensation  to  the  owners  for  the 
land  taken  to  be  ascertained  by  Com. missi oners,  and  not  a  jury  —  is 
untenable.  The  provision  of  the  Constitution,  that  "the  right  of 
trial  by  jury  shall  be  secured  to  all,  and  remain  inviolate  forever." 
applies  only  to  civil  and  criminal  cases  in  which  an  issue  of  fact  is 
joined.  The  language  was  used  with  reference  to  the  right  as  it 
exists  at  common  law.  It  is  true,  that  the  civil  law  was  in  force  in 
this  State  at  the  time  of  the  adoption  of  the  Constitution,  but  its 
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framers  were,  with  few  exceptions,  from  States  where  the  common  law 
prevails,  and  where  the  language  used  has  a  well-defined  meaning. 
The  people  who,  by  their  votes,  adopted  the  Constitution,  at  least  a 
vast  majority  of  them,  were  also  from  countries  where  the  common 
law  is  in  force,  and  they  looked  upon  the  right  secured  as  the  right 
there  known  and  there  held  inviolate.  It  is  in  this  common  law  sense 
that  the  language  has  always  been  regarded  by  the  Courts  of  this 
State.  It  is  a  right  "  secured  to  all,"  and  ^^  inviolate  forever,'*  in  cases 
in  which  it  is  exercised  in  the  administration  of  justice  according  to 
the  course  of  the  common  law,  as  that  law  is  understood  in  the  several 
States  of  the  Union.  It  is  a  right,  therefore,  which  can  only  be 
claimed  in  actions  at  law,  or  criminal  actions,  where  an  issue  of  fact 
is  made  by  the  pleadings.  It  cannot  be  claimed  in  equity  cases,  un- 
less such  issue  be  specially  framed  for  a  jur}^  under  the  direction  of 
the  Court.  It  cannot  be  asserted  upon  an  issue  at  law,  for  that  is  a 
matter  purely  for  the  Court.  The  fact,  therefore,  that  property  and 
rights  of  property  may  be  involved  in  the  disposition  of  a  particular 
case  or  proceeding,  does  not  determine  the  right  to  a  trial  by  jury. 
There  must  be  an  action  at  law,  as  contradistinguished  from  a  suit  in 
equity,  and  from  a  special  proceeding,  or  a  criminal  action,  and  an 
issue  of  fact  joined  therein  upon  the  pleadings,  before  a  jury  trial  can 
be  claimed  as  a  constitutional  right.  The  proceeding  to  ascertain  the 
value  of  plaintiff's  property,  and  the  compensation  to  be  made  to  him 
when  taken,  is  not  an  action  at  law ;  it  is  an  inquisition  on  the  part  of 
the  State  for  the  ascertainment  of  a  particular  fact,  as  preliminary  to 
future  proceedings,  and  it  is  only  requisite  that  it  be  conducted  in  some 
equitable  and  fair  mode,  to  be  provided  by  law,  either  with  or  without 
the  intervention  of  a  jury,  opportunity  being  allowed  to  the  owners  or 
parties  interested  in  the  property  to  present  evidence  respecting  its 
value,  and  to  be  heard  thereon.  The  Constitution  of  New  York,  of 
1821,  provides  that.  ^^  the  trial  by  jnry,  in  all  cases  in  which  it  has  been 
heretofore  used,  shall  remain  inviolate  forever;"  tmA  in  Livingston  v. 
The  Mayor  of  New  YorJc,  (7  Wend.  85)  objection  was  taken  to  the 

g  the  compensation  to  be  paid  to  the  own- 
■  streets  in  the  city  of  New  York.  It  was 
B,  that  the  estimate  should  have  been  made 
issioners  appointed  for  that  purpose;  but 
ision  of  the  Constitution  relative  to  the 
rial  of  issues  of  fact,  in  civil  and  criminal 
5tice,  and  has  no  relation  to  cases  of  thi« 
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kind.  Although  damages  have  frequently  been  ascertained  by  the 
oaths  of  twelve  freeholders,  both  before  and  since  the  adoption  of  the 
Constitution,  yet  these  were  not  jury  trials  within  the  spirit  or  mean- 
ing of  that  provision."  (See  also,  to  the  same  effect,  Beekman  v.  The 
Saratoga  and  Schenectady  Railroad  Co,,  3  Paige,  75 ;  Railroad  Com" 
pany  v.  Davis,  2  Dev.  &  Batt.  465;  Willyard  v.  Hamilton,  7  Ham. 
Ohio,  453,  et  seq.) 

2,  The  application  to  the  District  Judge  to  set  aside  the  award  of 
the  Commissioners,  and  for  a  new  trial,  was  properly  denied.  The  act 
provides  that,  if  the  proceedings  of  the  Commissioners  are  regular, 
and  "  appear  to  have  been  done  in  good  faith,"  the  Judge  "  shall,  by 
order,  confirm  their  finding  and  conclusion ;  otherwise,  he  shall  make 
such  order  as  may  be  just  and  proper,  in  reference  to  a  retrial  of  the 
same,  or  any  part  of  said  proceedings."  It  is  not  pretended  that  the 
proceedings  of  the  Commissioners  were  irregular,  but  it  is  charged  that 
they  were  not  "  done  in  good  faith."  It  appears  from  the  affidavit 
read  upon  the  application,  that  there  was  conflicting  testimony  as  to 
the  value  of  the  property  claimed  by  the  plaintiff  in  error,  and  that 
the  estimate  placed  by  the  Commissioners  exceeded  that  given  by 
some  of  the  witnesses.  The  imputation  upon  thfe  good  faith  of  the 
Commissioners  appears  to  rest  upon  two  grounds:  first,  that  they 
did  not  award  as  the  value  of  the  premises  what  the  plaintiff  alleges 
was  their  cost;  and,  second,  that  they  did  not  give  greater  credence  to 
the  testimony  produced  on  behalf  of  the  plaintiff,  than  to  the  testi- 
mony offered  on  the  part  of  the  State.  It  requires  no  argument  to 
answer  positions  of  this  character.    They  fall  with  their  statement. 

The  award  of  the  Commissioners,  and  the  action  of  the  District 
Judge  thereon,  must  be  affirmed,  and  it  is  so  ordered. . 


ABGENTI  V.  CITY  OP  SAN  FRANCISCO. 

Tbm  charter  of  the  city  of  San  Franclaco  of  1851,  gave  the  city  power  to 

streets  and  aUeys  and  to  alter  and  improve  the  same«  and  this  power  Includes 
authority  to  enter  into  contracts  for  that  purpose,  binding  upon  the  city.  And 
this,  notwithstanding  section  two,  article  Ave  of  that  charter,  providing  that  the 
adjacent  property  shall  bear  two  thirds  of  the  expense  of  every  improvement. 
'   This  section  simply  made  the  property  holders  liable  to  the  city  for  the  two- 
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thirds,  and  tbe  remedy  of  the  city  was  by  assessments  on  the  property,  and 
yncb  aasessmeuu,  when  collected,  go  Into  the  city  treasury,  to  be  used  aa  the 

city    M«8   fit.—  COPF»    J. 

The  provision  In  section  five,  article  three  of  the  Charter  of  1861,  as  to  not 
creaUng  liabilities  beyond  $50,000,  over  and  above  the  annual  revenue  of  the 
city,  etc.,  Is  directory,  and  not  a  limitation  upon  the  power  of  the  c'.ty  to 
contract  debts.     Id. 

The  legal  effect  of  this  provision  Is  entirely  different  from  the  clause  in  the  eighth 
article  of  our  Constitution,  prohibiting  the  Legrlslature  from  creating  debts 
against   the   State.    Id. 

A9  to  the  contracts  of  corporations,  the  rule  is.  that  where  the  question  Is  one 
of  capacity  or  authority  to  contract,  arising  either  on  a  question  of  regularity 
of  organization,  or  of  power  conferred  by  the  Charter,  a  party  who  has  had  the 
benefit  of  the  contract  cannot,  In  an  action  founded  upon  it.  contest  its  validity. 
And  this  role  applies  with  equal  force  to  all  corporations,  public  or  private     Id. 

Contracts  of  corporations,  whether  public  or  private,  stand  on  the  same  footing 
with  the  contracts  of  natural  persons,  and  depend  on  the  same  circumstances 
for  their  validity  and  effect.  The  doctrine  of  ratification  and  estoppel  Is  as 
.  ;<p'  '  Ti"  lo  (Mil  iH>rai!ons  as  to  individuals,  and  the  former  are  bound  by  the 
acts  of  their  agents  In   the  same  manner,  and  to  the  same  extent,  as  the 

hilur.      /(/. 

0U9  Co.  V.  Oity  of  San  Franoinoo,  (9  Cat.  458)  that  the  city  may  be  made  liable 
on    Implied   contracts,   afllrmed.     Id. 

Cases  as  to  the  liability  of  municipal  corporations  on  contracts,  express  or  Im- 
plied,   Just   as    Individuals,    are    liable,    cited   and   commented   on.     Id. 

Cases   opposed,   cited   and   commented   on.     Id. 

The  general  doctrine  that  corporations  possess  only  the  powers  specifically 
granted,  and  such  as  are  necessary  to  carry  Into  effect  the  powers  so  granted, 
admitted      7(7. 

Beale  v.  Ciiy  of  Ban  Francisco  (July  term,  1858)  ;  Phelan  v.  City  of  San  Francisco, 
1 6  Cal.  531)  ;  Lucas,  Turner  d  Co.  v.  Cily  of  San  Francisco,  (7  Cal.  463)  ; 
IJoHond  v.  City  of  San  Francisco,   (7  Cal.  861)   commented  on.     Id. 

As  a  rulr,  the  powers  of  corporations,  municipal  or  others,  must  be  exercised  In 
the  mode  pointed  out  by  the  charter.  But  even  a  want  of  authority  Is  not,  in 
all  cassGs,  a  sufficient  test  of  the  exemption  of  the  corporation  from  liability  in 
matters  of  cootiact.  An  executory  contract,  made  without  authority,  cannot 
be  enforced;  but  where  the  contract  has  been  executed,  and  the  corporation 
has  received  the  benefit  of  it,  the  law  interposesSin  estoppel,  and  will  not  per- 
mit  the   validity  of   the  contract  to  be  questioned.     Id. 

Plaintiff,  by  virtue  of  contracts  entered  Into  with  an  ofilcer  of  the  city  of  San 
Francisco,  which  contracts  were  executed  by  such  officer  In  his  official  capacity, 
made  valuable  and  permanent  Improvements  to  the  cliy,  for  the  exclusive 
benefit  of  It  and  Its  Inhabitants ;  such  improvements  were  made  under  the 
immediate  supervision  of  an  officer  of  the  city,  and  when  completed,  were 
approved  of  and  received  by  him,  on  behalf  of  tho  city;  plaintiff,  in  making 
the  Improvements,  relied  on  the  validity  of  the  contracts  and  the  obligation  of 
the  city  to  pay,  as  therein  provided ;  the  city  authorities  were  fnlly  informed  of 
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theie  facts,  took  no  steps  to  repudiate  the  contracts,  or  to  Inform  plaintiff  as  to 
her  disposition  to  pay:  Held,  that  plaintiff  can  recover  on  the  contracts, 
although  there  Is  no  evidence  that  the  officer  signing  them  was  expressly 
antborlred;  that  the  silence  of  the  city  authorities,  under  the  circumstances, 
was  e^iuivalent  to  a  direct  sanction  of  the  acts  of  such  officer,  and  estops  the 
city  from  dcoying  his  authority ;  that  the  city  having  acquiesced  In  the  con- 
tracts from  the  commencement  to  the  completion  of  the  Improvements,  never 
quentlnnlnK  the  valfdlty  of  the  contracts  until  she  had  received  ail  the  benefit 
to  he  had  from  their  performsnce,  It  would  be  a  fraud  on  plaintiff  to  permit 
her  now  to  repudiate  them.     Id,  \ 

The  Mayor  and  Controller  of  said  city  having  drawn  warrants  on  the  Treasurer 
thereof,  payable  out  of  the  street  assessment  fund,  in  favor  of  plaintiff,  for 
the  improvements  so  mndc  under  said  contracts:  Held,  that  plaintiff  cannot 
recover  on  the  warrants;  that  being  paysble  out  of  a  particular  fund,  they  are 
neither  bills  of  exchange  nor  promlsnory  notes,  and  that  the  Treasurer  must 
pay  from   that  fund,  and  no  other.    Id. 

Nor  can  plaintiff  recover  on  some  of  the  warrants  so  drawn,  for  the  further  rea- 
son, that  they  do  not  specify  the  appropriations  under  which  they  were  Issued, 
lor  the  date  of  tbe  ordinances  making  the  same,  as  is  required  by  the  eighth 
section  of  the  third  article  of  the  city  charter ;  and  thay  would  not  constitute 
any  authority  to  the  Treasurer  to  pay  them,  even  if  there  were  funds  in  the 
treasury  specially   appropriated  for   their  payment — Fjbld,   C.  J. 

3eal€  T.  The  City  of  San  FranoUco  (July  term,  1868)  never  became  authority, 
because,  a  rebearlng  having  been  granted,  the  opinion  first  delivered,  not 
having  been  adhered  to  after  the  re-argument,  falls.    JdL 

The  Common  Council  of  the  city  of  San  Francisco  passed  an  ordinance  author- 
ising the  Street  Commissioner  to  advertise  for  proposals  to  grade,  plank 
and  sewer  a  portion  of  Mission  street.  In  said  city,  "the  same  to  be  paid 
for  by  the  property  holders  adjacent  *  *  the  proposals  to  be  opened 
and  awarded  by  the  Street  Commissioner,  with  the  Committees  on  Streets 
from  both  Boards  of  Aldermen.'*  This  ordinance  was  published  for  ten  days 
tnceesslveiy  in  a  daily  newspaper  of  the  city,  and  the  advertisement  required 
was  made  in  like  manner  for  the  same  period.  Proposals,  based  upon  certain 
spedflcatlons,  were  received  under  the  ordinance,  and  opened  by  the  Com- 
mlttsas  of  the  two  Boards  and  the  Commissioner,  and  the  work  awarded  to  B. 
Sabsaquently,  an  instrument  was  executed  by  B.«  as  contractor,  and  by  the 
Street  Cbmmlssloner,  purporting  to  act  in  the  name  of  the  dty,  setting  forth 
tka  acceptance  by  tbe  city  of  B.*s  proposal,  and  an  agreement  by  her  to  pay 
htm  f6r  the  work  at  certain  designated  rates,  and  an  agreement  on  his  part  to 
do  the  work  to  the  satisfaction  of  the  city  and  the  Street  Commissioner. 
B.  bccao  the  work,  and  afterwards  transferred  his  contract  and  his  Interest 
therein  to  pi  sin  tiff,  who  completed  the  work  In  the  best  manner,  and  to  the 
satisfaction  of  the  Street  Commissioner  and  tbe  city.  The  work  was  measured 
as  it  progressed,  by  the  city's  Engineer,  who  duly  certified  to  the  accounts  for 
the  same,  which  accounts  were  duly  audited,,  and  upon  them  warrants  were 
drawn  by  the  Controller,  by  authority  of  the  city,  and  delivered  to  plaintiff. 
The  warrants  were  presented  to  the  Treasurer,  and  payxnentJltmanded  and 
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refused,  on  the  f?round  that  there  were  no  funds  in  the  ireasurj  applicable  to 
them.  PreTlous  to  the  demand,  assessments  had  been  duly  levied  by  the  city 
upon  the  property  adjacent  to  the  improvements,  to  meet  their  expenses,  antf 
these  assessments  had  been  collected  by  the  collector  of  street  assessments, 
and  by  him  paid  Into  the  city  treasury.  Plaintiff  sues  the  city,  as  liable  either 
on  the  express  contract,  or  upon  the  warrants,  or  upon  Implied  contracts,  for 
the  services  rendered  and  materials  furnished,  or  for  money  received  by  de- 
fendant to  his  use :  Held,  that,  as  under  the  charter,  the  city  had  authority  to 
order  the  improvements  in  question,  the  acceptance  of  the  proposals  of  B.  by 
the  Street  Commissioner  and  the  Committees  of  the  two  Boards,  converted 
what  were  previously  mere  propositions  on  the  part  of  the  city,  into  contracts, 
perfect  in  all  their  parts,  binding  alike  upon  the  city  and  the  contractor.    Id. 

JSeld,  farther,  that  the  city  is  primarily  liable;  that  she,  and  not  the  contractor, 
must  look  to  the  property  holders  adjacent  to  the  improvements,  for  the  neces- 
sary expenses;  that  the  property  holders  are  not  parties  to  the  contracts;  that 
the  city  must  levy  and  collect  the  assessments;  that  the  contractor  has  no 
claim  upon  the  property  or  the  property  holders,  but  must  look  alone  to  the 
city;  that  the  clause  in  the  ordinance  as  to  how  the  Improvements  shall  be 
paid  for,  is  only  a  designation  of  the  sources  upon  which  the  city  relies  for 
payment.     Id. 

Ill  this  case,  the  city  having  discharged  the  assessments,  by  receiving  in  pay- 
ment thereof  outstanding  warrants,  she  is  primarily  liable  to  plaintiff  as  for 
moneys  received  to  his  use,  even  on  the  theory  that  she  acted  simply  as  the 
agent  of  the  plaintiff  in  collecting  the  assessments.    Id, 

The  city  would  not  be  liable  Independent  of  the  contract  made  by  her  acceptance 
of  the  proposals  of  the  contractor.  A  municipal  corporation  can  only  act  in 
the  cases  and  in  the  mode  prescribed  by  its  charter,  and  for  street  Improve- 
ments of  a  local  nature,  express  contracts,  authorized  by  ordinance,  are  neces- 
sary to  create  a  liability.  The  doctrine  of  liability  as  upon  implied  contracts^ 
has  no  application  to  cases  of  this  character.    Id. 

That  doctrine  applies  to  cases  where  money  or  other  property  of  a  party  is  re- 
ceived under  such  circumstances  that  the  generrl  law,  independent  of  express 
contract,  imposes  upon  the  city  the  obligation  to  do  Justice  with  respect  to 
the  same.    Id, 

If  the  city  obtain  the  money  of  another  by  mistake,  or  without  authority  of  law. 
It  is  her  duty  to  refund  it,  not  from  any  contract  entered  into  by  her  upon  the 
subject,  but  from  the  general  obligation  to  do  Justice,  which  binds  all  persons, 
whether  natural  or  artiflclal.  If  the  city  obtain  other  property  which  does  not 
belong  to  her,  it  is  her  duty  to  restore  it,  or  if  used  by  her,  to  render  an  equiv- 
alent to  the  true  owner,  from  the  like  general  obligation.     Id. 

In  these  cases  the  city  does  not  make  any  promise,  but  the  law  implies  one,  and 
it  is  no  answer  to  a  claim  resting  upon  such  implied  contract,  to  say  no  ordi- 
nance has  been  passed,  or  that  the  liability  of  the  city  is  void  when  it  exceeds 
the  limitation  of  $50,000  prescribed  by  the  charter.     Id. 

To  fix  the  liability  of  the  city  in  respect  to  money  pr  other  property,  the  money 
must  have  gone  Into  her  treasury  or  been  appropriated  by  her,  and  the  prop- 
erty must  have  been  used  by  her,  or  be  under  her  controL     Id, 
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In  caae  of  lervlces  rendered,  the  acceptance  of  the  services  must  be  evidenced 
by  ordinance  to  that  effect.  Their  acceptance  by  the  city,  and  the  consequent 
obligation  to  pay  for  them,  cannot  be  asserted  In  any  other  way.  If  not 
originally  authorised,  no  liability  can  attach  upon  any  ground  of  Implied  con- 
tract   Id. 

The  improvements  In  this  case  —  being  to  particular  streets  —  were  local  In 
their  character,  and  though  to  some  extent  of  general  benefit,  yet  were  chiefly 
for  the  benefit  and  advantage  of  the  Immediate  neighborhood.  The  advantages 
resulting  from  them  do  not  constitute  that  kind  of  general  advantage  to  the 
city,  from  the  existence  of  which  any  liability  to  pay  for  the  same  can  be 
inferred.  The  general  doctrine  that  when  one  takes  a  benefit  which  Is  the 
result  of  another's  labor  be  Is  bound  to  pay  for  the  same,  does  not  apply  to 
cases  of  this  kind.  The  benefit  Is  Immediate  to  the  adjacent  property  holders, 
and  only  Indirectly  to  the  city  at  large.    Id. 

Am  a  general  rule,  a  city  Is  only  liable  upon  express  contracts  authorized  by  ordi- 
nance. The  exceptions  relate  to  liabilities  from  the  use  of  money,  or  other 
property,  which  does  not  belong  to  her,  and  to  liabilities  springing  from  neg- 
lect of  duties  Imposed  by  her  charter,  from  which  parties  are  enjoined.     Id. 

Even  these  exceptions  are  limited  In  many  Instances,  as  where  the  property  or 
money  Is  received  In  disregard  of  positive  prohibitions  In  her  charter  —  as  for 
instance,  npon  the  issuance  of  bills  of  credit    Id, 

Appeal  from  the  Fourth  District 

The  facts  appear  in  the  opinions  rendered.  Plaintiff  had  judg* 
ment  for  the  full  amount  of  the  warrants.    Defendant  appeals. 

F.  Af.  Haight,  for  Appellant 

I.  There  was  no  contract.  Proposals  were  made  and  accepted,  and 
a  contract  executed  by  the  Street  Commissioner.  The  Common  Coun- 
cil took  no  action;  passed  no  ordinance  authorizing  the  execution  of 
any  contract.  The  delegated  power  to  receive  proposals  and  award  or 
accept  them  by  the  committees  and  the  Street  Commissioner,  was  pre- 
paratory only  to  the  making  of  a  contract.  It  was  necessary  to  ratify 
these  doings  by  ordinance.  The  Common  *  Council  could  not  make  a 
contract  binding  the  city  to  pay  for  the  entire  work.  Article  five  of  the 
Charter  of  1851  forbids  that  the  city  shall  pay  more  than  one-third. 

II.  If  the  transactions  between  the  city  and  the  contractors  make 
out  any  contract  at  all,  it  was  a  contract  to  do  the  work  at  the  entire 
expense  of  the  property  holders,  the  city  not  to  pay  any  of  it  And 
there  being  no  count  in  the  complaint  against  the  city  for  not  assessing 
and  collecting  from  the  prororty  holders,  and  no  count  for  not  paying 
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over  money  so  collected,  the  suit  fails,  unless  an  express  or  implied 
contract  be  made  out.  The  duty  of  the  city  was  confined  to  a  mere 
agency  to  carry  out  certain  public  objects  in  the  mode  and  under  the 
conditions  prescribed.  The  contractor,  when  he  made  proposals,  knew 
who  were  to  pay,  and  was  aware  of  the  means  provided. 

As  to  ratification  of  the  alleged  contract  by  acts  in  pais,  it  is  impos- 
sible. A  municipal  corporation,  in  exercising  its  public  governmental 
or  police  p6wers,  can  only  contract  for  the  objects  and  in  the  mode 
pointed  out  by  its  charter. 

III.  No  action  can  be  sustained  on  the  warrants,  for  the  reasons 
stated  by  Judge  Burnett,  in  his  opinion  in  Lucas,  Twrner  &  Co,  v.  The 
City  of  San  Francisco,  (7  Cal.  475). 

IV.  The  city  is  not  liable,  because  the  contract  is  in  violation  of 
the  fifth  section  of  article  three  of  the  city  charter,  limiting  the  capac- 
ity of  the  city  to  create  debts.  Nor  can  the  city  be  charged  as  having 
received  money  on  the  assessments  —  for  warrants  on  the  street  assess- 
ment fund  were  received,  not  money.  This  prohibition  in  the  charter 
id  to  be  construed  as  has  been  the  eighth  article  of  our  Constitution. 

For  authorities  on  the  whole  case,  see  Smith's  Com.  sec.  677 ;  Bac. 
Abr.  J.  Corporations,  D;  2  Kent's  Com.  298,  notes;  Ealstead  v.  Mayor 
of  New  Yorlc,  3  Comst.  430;  1  Duor.  505;  4  Sandf.  421;  New  Lon- 
don V.  Brainard,  22  Conn.  552-4 ;  Lake  v.  Trustees  of  Williamsburgh, 
4  Denio,  620;  McCulloch  v.  Brooklyn,  23  Wend.  458. 

J.  A.  McDougall,  for  Respondent 

I.  The  Common  Council,  by  ordinance,  directed  the  Street  Com- 
missioner to  advertise  their  intention  to  make  the  improvements  in 
question;  and  that  one-third  of  the  property  holders  not  protesting, 
the  Street  Commissioner  should  advertise  for  proposals ;  the  proposals 
to  be  opened  and  the  contract  awarded  to  the  lowest  bidder.  Adver- 
tisement was  made  —  there  was  no  protest.  Proposals  were  received, 
opened,  and  the  contract  awarded  —  as  in  complaint  alleged.  The 
Street  Commiseioner  executed  the  contract. 

It  is  said,  in  the  first  place,  notwithstanding  the  contract  was  awarded 
in  strict  pursuance  of  the  ordinance,  that  these  proceedings  must  be 
ratified  by  an  express  legislative  act;  and  that  the  award  of  the  con- 
tract gives  the  bidder  no  contract  rights,  but  is  merely  preliminary  to 
the  consideration  of  the  question  of  contract  by  the  Common  Council. 
The  answer  to  this  is,  that  the  committee  named  in  the  ordinance,  were 
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authorized  to  accept  the  proposals  on  behalf  of  the  city  —  they  did 
accept  the  proposals,  as  alleged^  and  the  formal  contract  is  the  embodi- 
ment of  the  proposals  and  acceptance,  giving  them  form,  but  not  vital- 
ity. For  this  purpose  the  Street  Commissioner  was  the  proper  officer 
under  the  charter  and  ordinances  of  the  city. 

II.  Corporations  cannot  generally  go  beyond  the  power  conferred 
by  their  charters.  But  for  the  irregular  exercise  of  its  power,  a  cor- 
poration cannot  take  greater  adyantage  of  its  own  error,  than  can  a 
private  person. 

III.  The  city  had  full  power  to  make  the  contracts  in  question. 
There  is  no  privity  between  the  contractor  and  the  property,  or  the 
property  owner.  The  city,  by  virtue  of  her  legislative  power,  and  by 
official  acts,  may  charge  the  property  by  assessment,  and  may  enforce 
the  payment  —  over  these  acts  and  proceedings  the  contractor  has  no 
power. 

It  is  a  general  rule  of  municipal  law,  that  this  class  of  improve- 
ments to  streets  —  the  benefits  of  which  are  more  local  than  g^ieral 
—  shall  not  be  entirely  borne  by  the  general  public,  but  by  those  bene- 
fited, in  proportion  to  their  interests.  This  rule  makes  the  distinction 
between  assessments  and  taxes;  yet  all  the  business  and  incidents  of 
assessments  are  as  much  public,  as  the  business  and  incidents  of  taxa- 
tion. It  is  the  business  of  the  public  to  assess,  levy  and  collect  assess- 
ments, as  well  as  taxes ;  and  the  contractor,  for  whose  labor  and  ma- 
terials the  assessment  is  made,  is  as  foreign  to  the  proceedings  and 
rights  incident  to  an  assessment,  as  a  salaried  officer  is  to  the  proceed- 
ings under  our  revenue  laws.  (For  authority,  see  City  Charter  Act, 
art.  3,  sec.  13;  art.  5,  sec.  5;  art.  6,  sec.  7;  Brady  v.  City  of  BrooJc^ 
lyn,  1  Barb.  590.) 

IV.  The  contract,  if  in  any  respect  irregular,  has  been  ratified  by 
the  city.  1.  By  levying  assessments  to  meet  the  expenses,  and  collect- 
ing and  receiving  the  assessments.  2.  By  standing  by  and  seeing  the 
work  done,  and  by  accepting  it  when  done.  3.  By  passing  an  ordinance 
for  settlement  with  the  contractor.  4.  By  actual  settlement,  and  issu- 
ance of  warrants  for  the  amount  due  on  the  contract.  5.  By  assuming, 
by  ordinance,  to  receive  the  amount  chargeable  against  the  property 
in  city  indebtedness,  and  by  so  receiving  the  same,  in  fact.  (Moodaly 
V.  The  East  Indies  Co.  1  Brown  Ch.  469 ;  Lloyd  v.  The  Mayor,  &c.  1 
Seld.  374;  City  of  Dayton  v.  Pease,  4  Ohio  State  R.  100;  Ross  v. 
The  City  of  Madison,  1  Carter,  283 ;  McComhs  v.  The  Town  of  Akron; 
15  Ohio,  479;  Alleghany  City  v.  McClarkan,  14  Penn.  82;  Delafield 
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V.  The  State  of  Illinois,  26  Wend.  225;  DeGrave  v.  The  Mayor  and 
Corporation  of  Monmouth,  4  C.  &  P.  Ill  (19  Eng.  C.  L.  300) ;  Bank 
of  U.  8.  V.  Dandridge,  12  Wheat.  64;  Proprietors  Canal  Bridge  v. 
Cordon,  1  Pick.  304;  Underwood  v.  Newport  Lyceum,  5  B.  Mon.  130.) 

V.  An  action  lies  on  the  warrants.  They  are  notes  or  bills,  and 
negotiable  as  such.  The  fact  that  they  were  payable  out  of  a  particu- 
lar fund,  at  most,  only  shows  that  the  holder  was  entitled  to  receive 
his  money  out  of  that  fund ;  but  if  the  city  was  liable,  the  designation 
of  the  fund  does  not  show  that  no  debt  was  due.  The  warrants  import 
a  direct  liability  on  the  part  of  the  city;  First,  because  they  presume 
the  existence  of  a  fraud  out  of  which  payment  may  be  made;  indeed, 
the  city  would  be  estopped  to  deny  funds ;  the  warrants  drawn  by  her- 
self on  herself,  are  equivalent  to  an  order  drawn  and  accepted.  Sec- 
ond, the  city  would  be  liable  if  there  were  no  funds,  because  if  a  man 
gives  an  order  payable  out  of  a  fund,  he  is  not  discharged  because  of 
his  own  fraud  or  mistake  in  not  having  funds  to  uieet  it.  Third, 
the  warrants  are  at  least  equal  to  a  certificate  of  settlement,  and  are 
prima  facie  evidence  of  indebtedness. 

VI.  The  fifth  section  of  the  third  article  of  the  charter  is  direct- 
oiy.     (5  Hill,  137;  7  Cow.  485;  6  Wheat.  326.) 

Cope,  J.  delivered  the  following  opinion  —  Field,  C.  J.  concurring 
in  the  judgment  only. 

This  is  an  action  to  recover  a  sum  of  money  alleged  to  be  due  the 
plaintiff  for  grading  and  planking  certain  streets  within  the  corporate 
limits  of  the  city  of  San  Francisco.  The  plaintiff  relies  for  a  recov- 
ery: First,  upon  an  implied  contract  for  work,  labor  and  materials; 
Second,  upon  certain  express  contracts  under  which  the  work  and 
labor  were  performed  and  the  materials  furnished;  and.  Third,  upon 
various  warrants  drawn  by  the  Mayor  and  Controller  upon  the  Treas- 
urer of  the  city.  The  questions  in  the  case  relate  to  the  right  of  the 
plaintiff  to  recover  in  any  form. 

There  are  two  objections  which  it  is  proper  to  dispose  of  before  pro- 
ceeding to  consider  the  other  questions  in  the  case.  The  first  is,  that 
the  power  of  the  city  to  contract  a  debt  of  this  character,  was  limited 
by  the  charter  to  one-third  of  the  cost  of  the  improvements ;  and  the 
second  is,  that  the  indebtedness  of  the  city  already  exceeded  the  sum 
of  $50,000,  over  and  above  its  annual  revenue. 

In  respect  to  the  first  objection,  the  cliarter  vested  in  the  Common 
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Council  power  to  open  streets  and  alleys,  and  to  alter  and  improve  the 
same,  but  provided  that  at  least  two-thirds  of  the  expense  of  every 
improvement  should  be  borne  by  the  property  adjacent  (Charter 
1851,  art.  5,  sec.  2.)  We  see  nothing  in  this  provision  to  justify  the 
construction  contended  for;  and,  when  taken  in  connection  with  other 
provisions  of  the  charter,  it  is  clear  that  such  a  construction  is  entirely 
inadmissible,  and  would  lead  to  the  grossest  and  most  palpable  injus- 
tice. The  power  to  improve  the  streets  necessarily  included  the  au- 
thority to  enter  into  a  contract  for  that  purpose,  and  it  would  be  absurd 
to  say  that  the  city  could  not  bind  itself  by  a  contract  which  it  was 
legally  authorized  to  make.  It  is  certain  tiiat  such  a  contract  could 
not  be  treated  as  the  contract  of  the  property  holders,  and  an  action 
maintained  upon  it  as  against  them.  Their  liability  was  exclusively  to 
the  city,  and  the  manner  of  its  enforcement  was  pointed  out  by  the 
charter.  The  remedy  was  limited  to  assessments  upon  the  property 
itself.  These  assessments  were  to  be  levied  and  collected  by  the  city, 
and  it  was  evidently  intended  that  the  money,  when  received,  should  be 
paid  into  the  city  treasury.  "No  provision  was  made  for  any  other 
disposition  of  it,  and  no  restriction  was  placed  upon  the  right  of  the 
city  to  use  it  for  any  purpose  whatever. 

In  support  of  this  objection,  the  counsel  for  the  city  relies  upon  the 
case  of  McCullough  v.  The  Mayor j  etc.,  of  Brooklyn  (23  Wend.  458). 
The  question  there  was,  whether  the  city  of  Brooklyn  was  liable  for 
certain  damages,  which  had  been  assessed  in  favor  of  the  plaintiff  in 
contemplation  of  the  opening  of  a  street  upon  his  land.  By  the  terms 
of  the  charter,  the  persons  to  be  benefited  by  the  improvement  were 
to  pay  the  damages;  and  these  persons  were  required  to  deposit  the 
amount  with  the  Treasurer  of  the  city,  whose  duty  it  was  to  pay  it 
over  to  the  party  entitled  to  receive  it.  The  city  had  not  taken  posses- 
sion of  the  property,  and  could  not  do  so  until  the  damages  were  paid. 
There  was  no  contract  in  the  case,  and  no  question  in  relation  to  the 
power  of  the  city.  The  damages  were  to  be  paid  in  a  particular  man- 
ner, and  it  was  held  that  the  mere  fact  that  an  assessment  had  been 
made,  did  not  render  the  city  liable.  We  do  not  question  the  authority 
of  that  case;  but  in  what  respect  it  resembles  the  case  at  bar  we  are 
unable  to  perceive.  Here  the  city  did  not  occupy  the  position  of  an 
agent.  The  proceeds  of  assessments  were  to  be  paid  into  the  treasury, 
aud  when  paid  in,  became  the  property  of  the  city. 

In  respect  to  the  second  objection,  it  was  provided  by  the  charter 
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that  the  Common  Council  should  not  create,  nor  permit  to  accrue,  any 
debts  or  liabilities  which,  in  the  aggregate,  with  all  former  debts  or 
liabilities,  should  exceed  the  sum  of  $50,000,  over  and  above  the 
annual  revenue  of  the  city,  except  in  certain  specified  cases,  and  then 
only  in  a  particular  manner.  We  regard  this  provision  as  directory  to^ 
the  Common  Council,  and  not  as  a  limitation  upon  the  power  of  the 
city.  It  was  too  indefinite  and  uncertain  to  admit  of  any  other  con- 
struction. Of  course,  the  amount  of  the  annual  revenue  of  the  city 
was  incapable  of  ascertainment  in  advance  of  its  collection,  and  it 
could  not  have  been  intended  that  a  debt  contracted  by  the  city  should 
be  valid  or  invalid  as  the  revenue  for  the  year  might  exceed  or  fall 
short  of  a  particular  amount.  No  consequence  was  attached  to  a  viola- 
tion of  the  charter  in  this  respect,  and  the  revenue  was  a  matter  so 
completely  within  the  control  of  the  city,  that  we  must  regard  the  pro- 
vision as  directory  to  the  Common  Council,  or  conclude  that  it  was  the 
intention  of  the  Legislature  to  furnish  the  city  with  the  means  of  avoid- 
ing its  debts  and  liabilities  at  pleasure.  We  are  not  disposed  to  adopt 
an  interpretation  so  disparaging  to  the  integrity  of  the  Legislature. 

It  is  contended  that,  in  legal  effect,  this  provision  of  the  charter  and 
the  clause  in  the  Constitution  prohibiting  the  Legishiture  from 
creating  debts  against  the  State,  arc  precisely  similar.  The  difference 
is  so  palpable  that  the  argument  is  without  the  semblance  of  plausi- 
bility. The  limit  prescribed  by  the  Constitution  is  fixed,  certain,  and 
definite.  To  determine  when  this  limit  has  been  reached,  it  is  only 
necessary  to  ascertain  whether  the  indebtedness  of  the  State  amounts 
to  $300,000  —  a  fact  the  existence  or  non-existence  of  which  is  at  least 
susceptible  of  ascertainment.  The  limit  prescribed  by  the  charter  was 
indefinite,  and  entirely  uncertain.  When  this  limit  had  been  reached, 
it  was  impossible  to  ascertain.  The  amount  of  the  annual  revenue  of 
the  city  depended,  of  course,  upon  the  productiveness  of  the  various 
sources  from  which  its  revenue  was  derived,  and  until  the  expiration  of 
the  year,  and  the  revenue  had  been  received,  its  amount  could  only 
have  been  the  subject  of  surmise  and  conjecture.  We  cannot  suppose 
that  a  provision  so  entirely  uncertain  was  intended  by  the  Legislature 
to  operate  as  a  limitation  upon  the  power  of  the  city. 

But  even  if  we  are  mistaken  in  our  constniction  of  the  charter,  there 
is  still  a  clear  and  conclusive  answer  to  both  of  these  objections.  It  is 
well  settled  in  relation  to  the  contracts  of  corporations,  that  where  the 
question  is  one  of  capacity  or  authority  to  contract,  arising  either  on  a 
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question  of  regularity  of  organization,  or  of  power  conferred  by  the 
charter,  a  party  who  has  had  the  benefit  of  the  contract  cannot  be  per- 
mitted, in  an  action  founded  upon  it,  to  question  its  validity.  **  It 
would  be  in  the  highest  degree  inequitable  and  unjust,"  says  Mr* 
Sedgwick,  ^*  to  permit  the  defendant  to  repudiate  a  contract,  the  fruits 
of  which  he  retains."  (Sedg.  on  Con.  and  Stat.  Law,  90.)  In  Silver 
Lake  Bank  v.  North,  (4  John.  Ch.  R.  370)  where  it  was  alleged  that 
a  foreign  corporation  had  exceeded  its  power  in  making  a  loan,  Chan- 
cellor Kent  said,  "It  would  rather  belong  to  the  government  of  Penn- 
sylvania to  exact  a  forfeiture  of  their  charter,  than  for  this  Court,  in 
this  collateral  way,  to  decide  a  question  of  misuser  by  setting  aside  a 
just  and  bona  fide  contract."  In  The  State  of  Indiana  v.  Woram,  (6 
Hill,  37)  it  was  contended  that  the  Staten  Island  Whaling  Co.  had  no 
power,  by  its  charter,  to  purchase  or  deal  in  State  bonds;  and  Mr. 
Justice  Bronson,  in  delivering  the  opinion  of  the  Court,  said :  "  I 
agree  with  the  counsel  for  the  defendant  that  this  company  had  no 
authority  to  purchase  or  deal  in  these  bonds.  But  since  the  decision 
in  Moss  V.  The  Rossie  Lead  Mining  Co,  (5  Hill,  137)  I  do  not  see 
that  a  corporation  can  ever  avoid  its  obligation  on  the  ground  that  it 
was  given  for  property  which  the  corporation  was  not  authorized  to 
purchase.  And  if  the  company  was  bound,  I  see  no  reason  why  the 
defendant  should  not  also  be  bound  by  the  contract"  In  The  Steanit 
Navigation  Co.  v.  Weed,  (17  Barb.  378)  Mr.  Justice  Parker,  in  de- 
livering the  opinion  of  the  Court,  said :  "  I  am  happy  to  come  to  the 
conclusion  that  the  law  will  not  sustain  this  most  unconscionable  de- 
fense. It  ill  becomes  the  defendant  to  borrow  from  the  plaintiff 
$1,000  for  a  single  day,  to  relieve  his  inmiediate  n^ssities,  and  then 
to  turn  round  and  say,  ^  I  will  not  return  you  this  money,  because  you 
had  no  power,  by  your  charter,  to  lend  it.'  We  shall  lose  our  respect 
for  the  law,  when  it  so  far  loses  its  character  for  justice  as  to  sanction 
the  defense  here  attempted."  (See  also  Chester  Class  Co,  v.  Dewey, 
16  Mass.  94;  McCutcheon  v.  Steamboat  Co,  13  Penn.  13;  Sacketfs 
Harbor  Batik  v.  Lewis  County  Bank,  11  Barb.  213.)  We  shall  show 
that  this  rule  applies  with  equal  force  to  all  corporations,  whether 
public  or  private. 

Having  disposed  of  the  objections  to  a  recovery  upon  the  ground  of 
a  want  of  authority  in  the  city,  we  now  proceed  to  examine  the  ques- 
tion of  the  liability  of  the  city  independent  of  these  objections.  It  is 
well  settled  that  the  contracts  of  corporations  stand  upon  the  same 
footing  as  those  of  natural  persons,  and  depend  upon  the  same  circiim- 
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stances  for  their  validity  and  effect.  The  doctrine  of  ratification  and 
estoppel  is  as  applicable  to  corporations  as  to  individuals,  and  the 
former  are  bound  by  the  acts  of  their  agents  in  the  same  manner  and 
to  the  same  extent,  as  the  latter.  There  is  no  difference  in  this  re- 
spect between  public  and  private  corporations ;  for,  in  matters  of  con- 
tract, a  public  corporation  is  regarded  merely  as  a  legal  individual, 
and  treated  in  all  respects  as  a  private  person. 

Angell  and  Ames,  in  their  work  on  Corporations,  (sec.  219)  say: 
^^  The  old  rule  of  the  common  law  undoubtedly  was,  that  corporations 
^^gregate  could  contract,  or  appoint  special  agents  for  that  purpose,  or 
any  other,  except  for  service  of  the  most  inferior  and  ordinary  nature, 
only  by  deed.  In  England,  this  rule  has,  in  modem  times,  been 
greatly  though  gradually  relaxed ;  and  in  our  country,  where  private 
corporations  of  this  kind,  for  every  laudable  object,  have  been  multi- 
plied beyond  any  former  example,  on  account  of  the  inconvenience  and 
injustice  which  must,  in  practice,  result  from  its  technical  strictnesS; 
the  rule  has,  as  a  general  proposition,  been  completely  done  away. 
The  course  of  modem  decisions  seems  to  place  corporations,  with  re- 
gard to  their  mode  of  appointing  agents,  and  making  contracts  in 
general,  upon  the  same  footing  with  natural  persons."  The  same 
authors  (sec.  238)  say:  "  It  having  been  established  that  corporations 
might  contract  otherwise  than  by  their  corporate  seals  —  that  they 
might  make  parol  promises,  either  by  vote  or  through  their  authorized 
agents,  no  reason  could  be  found  in  technical  principle  or  substantial 
justice,  why  they  should  not  be  subject  and  entitled  to  the  same  pre- 
sumptions as  natural  persons."  In  speaking  of  municipal  corpora- 
tions, they  say :  "  If  the  powers  conferred  be  granted  for  public  pur- 
poses exclusively,  they  belong  to  the  corporate  body  in  its  public  and 
municipal  character;  but  if  for  purposes  of  private  advantage  and 
emolument,  though  the  public  derive  a  common  benefit  therefrom,  the 
corporation,  quoad  hoc,  is  to  be  regarded  as  a  private  company."  (Id. 
sec.  38.)  And  they  add.  in  a  note  to  the  same  section,  that  "it  is 
upon  the  like  distinction  that  municipal  corporations,  in  their  private 
character,  as  owners  and  occupiers  of  houses  and  lands,  are  regarded 
in  the  same  light,  and  dealt  with  accordingly."  The  same  distinction 
exists  in  reference  to  contracts,  in  respect  to  which  all  corporations 
stand  upon  the  same  footing  as  natural  persons. 

Seagrcuves  v.  Thp  Cilv  of  Alion  (13  111.  3r>())  is  a  strong  cape  upon 
the  question  of  the  liability  of  a  municipal  corporation  upon  an  implied 
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contract.  The  action  was  for  necessaries  furnished  a  pauper,  and  tlio 
charter  required  the  Common  Council  to  provide  for  the  support  of  all 
paupers  within  the  limits  of  the  city.  Treat,  C.  J.,  in  delivering  the 
opinion  of  +he  Court,  said :  "  In  the  present  case,  the  evidence  tended 
to  the  conclusion  that  Reeves  was  a  pauper,  and  properly  chargeable 
to  the  corporation.  It  also  clearly  appeared  that  the  plaintiff,  with 
whom  Reeves  resided,  made  repeated  applications  to  the  city  authori- 
ties for  relief,  which  was  refused.  If  Reeves  was  a  pauper  in  fact,  the 
plaintiff,  by  continuing  to  maintain  him,  pursued  the  course  that 
humanity  prompted,  and  the  law  approved,  and  he  ought  to  be  re* 
munerated.'^  The  jury  had  been  instructed  that  the  plaintiff  could  not 
recover  unless  the  necessaries  were  furnished  in  pursuance  of  an  ex- 
press contract  with  the  corporation ;  and  it  was  held  that  this  instruc- 
tion was  erroneous,  and  the  judgment,  which  was  in  favor  of  the  cor- 
poration, was  reversed.  This  question  is  elaborately  discussed  in  the 
opinion  of  Mr.  Justice  Field,  in  the  case  of  the  Oas  Company  v.  City 
of  San  Francisco,  (9  Cal.  453)  and  we  are  satisfied  that  the  conclusion 
there  attained  is  not  only  correct  in  principle,  but  supported  by  all  the 
authorities. 

In  Ross  V.  The  City  of  Madison  (1  Carter,  281)  the  question  was, 
whether  the  city  was  liable  for  an  injury  resulting  from  the  negligence 
of  its  agents  in  the  construction  of  a  culvert.  The  culvert  was  con- 
structed without  express  authority  from  the  city,  and  it  was  contended 
that  the  city  could  not  therefore  be  made  responsible  for  the  injury. 
But  the  Court  said :  "  The  English  rule  was,  and  still  appears  to  be, 
that  corporations  aggregate  cannot  enter  into  contracts  of  an  impor- 
tant nature,  except  under  their  common  seal.  But  in  this  country  it 
is  well  established  that  the  contracts  of  corporations  rest  upon  the 
same  footing  as  those  of  natural  persons,  and  are  valid  without  seal, 
whether  expressly  made  by  the  corporation,  or  arising  by  implication 
from  the  general  relations  of  the  agent  towards  the  corporation,  or 
from  the  ratification  of  acts  done  on  behalf  of  the  corporation  by  par- 
ties assuming  to  act  as  agents,  although  without  sufficient  authority." 

In  The  City  of  Dayton  v.  Pease  (4  Ohio,  80)  the  same  question  was 
involved,  the  injury  for  which  the  action  was  brought  having  been  occa- 
sioned by  the  negligence  and  unskillfulness  of  an  agent  of  the  corpora- 
tion. In  speaking  of  the  legal  reasons  upon  which  the  liability  of  the 
corporation  rested,  the  Court  said :  "  The  liability  of  a  private  person, 
under  precisely  such  circumstances,  rests  upon  one  of  the  oldest  and 
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best  settled  doctrines  of  the  commop  law.  We  have  again  and  again 
afiBrmed  that  the  liabilities  of  corporations,  private  and  municipal,  are 
no  less  extensive;  and  that  the  maxim,  respondeat  superior,  properly 
applies  to  them  in  the  same  manner  and  the  same  extent  as  in  its 
application  to  the  liabilities  of  private  individuals."  In  reference  to 
the  double  character  of  a  municipal  corporation,  the  Court,  after  stat- 
ing that  such  a  corporation  was  not  responsible  for  an  injury  resulting 
from  the  exercise  of  its  public,  judicial,  or  political  powers,  said:  *TBut 
when  a  municipal  corporation  undertakes  to  execute  its  own  prescribed 
regulations,  by  constructing  improvements  for  the  especial  interest  or 
advantage  of  its  own  inhabitants,  the  authorities  are  all  agreed  that  it 
is  to  be  treated  merely  as  a  legal  individual,  and  as  such,  owing  all  the 
duties  to  private  persons,  and  subject  to  all  the  liabilities  that  pertain 
to  private  corporations  or  individual  citizens.  To  this  class  most  clearly 
belong  the  construction,  repair,  and  maintenance  of  its  streets." 

In  Alleghany  City  v.  McClarken  (14  Penn.  81)  the  question  was  as 
to  the  validity  of  certain  scrip  or  notes,  which  had  been  issued  without 
(express  authority  from  the  city,  and  in  the  absence  of  any  provision  in 
the  charter  authorizing  their  issuance.  The  Court  said:  "  The  object 
of  all  law  is,  to  promote  justice  and  fair  dealing,  when  that  can  be 
done  without  violating  principle.  We  cannot  preceive  that  any  princi- 
ple is  violated  by  holding  a  corporation  liable  for  the  contracts  of  its 
accredited  agents,  even  not  expressly  authorized,  where  these  contracts, 
for  a  series  of  times,  were  entered  into  publicly,  and  in  such  manner 
as,  by  necessity  and  irresistible  implication,  to  be  within  the  knowledge 
of  the  corporation.  It  was  the  acquiescence  of  the  corporators,  and 
the  habit  and  custom  of  business  of  the  corporation,  which  induced  the 
public  to  give  credit  to  the  scrip  or  notes,  which  was  evirlsnce  of  con- 
tract. But  when,  to  this  circumstance,  we  add  that  the  corporators 
themselves  received  the  value  of  these  notes,  in  the  erection  of  improve- 
ments in  the  city,  and  enjoyed,  and  still  enjoy  the  value  of  them,  the 
conclusion  is  irresistible  that  the  corporation  ought  to  pay  them,  by 
the  assessment  of  taxes  on  the  corporators,  if  it  has  no  other  available 
means.  ♦  ♦  ♦  One  rule  of  law  is  often  met  and  counteracted  by 
another  of  equal  force,  so  that,  although  the  corporators  are,  in  general, 
protected  from  unauthorized  acts  of  their  agents,  yet,  at  the  same  time, 
a  rule  of  equal  force  requires  that  they  should  not  deceive  the  public, 
or  lead  them  to  trust  and  confide  in  unauthorized  acts  of  their  agents. 
If  they  receive  the  avails  and  value  of  these  acts,  it  is  explicit  evidence 
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that  they  (fonsented  to  and  authorized  thera.  They  adopt  the  act,  and 
are  responsible  to  those  who,  on  the  faith  of  such  acquicscc.ice  and 
approbation,  trusted  their  agents." 

In  Underwood  v.  The  Newport  Lyceum  (5  B.  Mon.  129)  it  was 
contended  that  the  corporation  had  no  power  to  contract  the  debt  for 
which  the  suit  was  brought;  but  the  Court  said:  "A  corporation,  as 
is  well  established  by  tlie  authorities,  may  be  made  responsible  in  an 
action  on  the  case  for  a  tort,  and  even  in  an  action  of  trespass,  if,  by 
its  managers  and  authorized  agents,  it  commands  the  trespass  to  be 
committed,  or  sanctions  and  approves  the  act  when  committed.  If, 
therefore,  as  a  corporate  body,  it  may  be  made  responsible  for  perpe- 
trating a  wrong,  to  the  injury  of  others,  the  power  to  do  which  their 
charter  can  never  be  presumed  to  confer,  much  more  may  a  corpora- 
tion be  rendered  responsible,  in  damages,  for  a  breach  of  their  as- 
sumpsit to  strangers,  who  may  be  presumed  to  be  ignorant  of  the 
powers  by  which  they  engage  their  services,  and  induce  them  to  expend 
their  labor,  time,  and  means,  at  their  instance  and  for  their  benefit.'' 

The  doctrine  laid  down  by  these  authorities  has  also  been  repeatedly 
recognized  by  the  English  Courts.  In  Moodaiay  v.  The  East  India 
Company  (1  Brown  Ch.  R  469)  the  Master  of  the  Rolls  said:  **  At 
the  outset,  I  thought  the  cases  of  a  corporation  and  of  an  individual 
were  different;  but  I  am  glad  to  have  the  authority  of  Lord  Talbot, 
that  they  are  not  ♦  ♦  ♦  j  admit  that  no  suit  will  lie  in  this  Court 
against  a  sovereign  power,  for  anything  done  in  that  capacity,  but  I  do 
not  think  that  the  East  India  Company  is  within  that  rule.  They  have 
rights  as  a  sovereign.  r,ower  —  they  have  also  duties  as  individuals;  if 
they  enter  into  bondb  in  India,  the  sums  secured  may  be  recovered  here. 

So  in  this  case,  as  a  private  company,  they  have  entered  a  private 
contract,  to  which  they  must  be  liable.'' 

In  De  Orave  v.  The  Corporation  of  Monmouth  (19  Eng.  Com.  Law, 
C.  P.  109)  the  question  was,  whether  the  corporation  was  responsible 
for  certain  weights  and  measures  purchased  by  the  Mayor.  It  was 
shown  that  they  had  been  taken  from  the  boxes  in  which  they  were 
packed,  and  examined  at  a  meeting  of  the  corporation,  and  that  some 
of  them  had  been  subsequently  used.  It  was  objected,  that  the  corpo- 
ration could  only  bind  itself  by  its  corporate  seal,  but  Lord  Tentorden 
said :  "  I  think  that  the  examination  of  these  weights  and  measures 
by  the  corporation,  at  the  meeting  in  the  jury-room,  was  exercising  an 
act  of  ownership  over  them;  and  that,  by  so  doing,  the  corporation 
have  recognized  the  contract." 
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It  was  laiS  down  by  this  Court,  in  Touchard  v.  Touchard,  (6  Cal. 
806)  that  a  municipal  corporation,  in  reference  to  all  matters  of  con- 
tract, must  be  looked  upon  and  treated  as  a  private  person,  and  its  con- 
tracts construed  in  the  same  manner  and  with  like  effect  as  those  of 
natural  persons.  And  this  distinction  was  subsequently  recognized 
and  acted  upon  in  the  case  of  Holland  v.  The  City  of  San  Francisco 
(7  Cal-  361).  The  principle  upon  which  the  distinction  rests  was  dis- 
cussed in  Bailey  v.  The  Mayor,  etc.,  of  New  York,  3  Hill,  639 ;  Lloyd 
V.  The  Mayor,  etc.,  of  New  York,  1  Selden,  374 ;  and  MilhoAi  v.  Sharp, 
15  Barb.  210. 

We  do  not  propose  to  examine  all  the  authorities  in  support  of  the 
propositions  we  have  endeavored  to  establish.  For  the  benefit  of  those 
who  desire  to  pursue  the  subject  further,  we  refer  to  the  following 
additional  cases :  Bank  of  the  United  States  v.  Dundridge,  12  Wheat. 
64;  Delafield  v.  The  State  of  Illinois,  26  Wend.  192;  McComb  v.  Th» 
Town  Council  of  Akron,  15  Ohio,  474;  City  of  New  York  v.  Bailey,  Z 
Denio,  433;  Ooodloe  v.  The  City  of  Cincinnati,  4  Ham.  500;  Bank 
of  Chilicothe  v.  The  Town  of  Chilicothe,  7  Ohio,  358 ;  and  Rhodes  v. 
The  City  of  Cleveland,  10  Id.  159. 

It  is  necessary  to  notice  some  of  the  authorities  cited  by  counsel  for 
the  city,  and  relied  upon  as  establishing  a  different  doctrine  in  rela- 
tion to  the  contracts  of  corporations. 

In  Hodges  v.  The  City  of  Buffalo  (2  Denio,  110)  the  question  was, 
whether  the  corporation  was  liable  for  the  cost  of  an  entertainment 
furnished  to  the  citizens  and  guests  of  the  city,  under  a  contract  with 
the  Comnioii  Council.  Mr.  Justice  Jewett,  who  delivered  the  opinion 
of  the  Court,  after  stating  certain  general  principles  relating  to  the 
powers  of  corporations,  proceeded  to  say :  "  The  plaintiff's  counsel,  fail- 
ing to  find  express  authority  to  make  expenditures  for  this  purpose, 
insis^ts  that  the  claim  can  be  sustained  on  the  ground  tbatthe  plaintiff, 
having  furnished  this  entertainment,  the  corporation  has  received  the 
consideration,  and  is  bound  to  pay,  although  the  engagement  was  made 
without  legal  authority.  It  is  said  to  be  analogous  to  a  subsequent 
ratification  by  a  corporation  of  the  unauthorized  act  of  the  agent.  I 
cannot  concur  in  this  view  of  the  case.  The  doctrine  referred  to  assumes 
that  the  principal  had  power  to  confer  the  requisite  authority  in  the 
first  instance.  It  cannot  be  maintained  that  a  corporation  can,  by  a 
subsequent  ratification,  make  good  an  act  of  its  agent  which  it  could 
not  have  directly  empowered  him  to  do.'*    This  case  may  have  been 
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correctly  decided,  but  its  authority  stands  upon  a  very  doubtful  foot- 
ing. l£  is  in  direct  conflict  with  two  cases  previously  decided  by  the 
same  CovLTi:  Moss  v.  Ths  Rossie  Lead  Mining  Company,  (5  Hill,  137) 
and  The  State  of  Indiana  v.  Woram  (6  Id.  37.)  Besides,  the  right  of  the 
plaintiff  to  recover  did  not  depend  upon  a  ratification,  but  upon  the 
fact  that  the  corporation,  having  made  the  contract,  had  received  the 
benefit  of  it,  and  could  not,  therefore,  be  permitted  to  question  its 
validity.  But,  admitting  that  the  case  was  properly  decided,  it  cannot 
be  regarded  as  authority  in  the  case  at  bar.  The  decision  proceeded 
solely  upon  the  ground  of  a  want  of  power  in  the  corporation,  and  it 
was  inferentially  admitted  that  if  the  corporation  had  possessed  the 
requisite  power  it  could  have  been  as  effectually  bound  by  a  subsequent 
ratification  as  by  a  valid  exercise  of  the  power  in  the  first  instance.  In 
the  present  case,  there  is  no  doubt  as  to  the  existence  of  the  power. 

The  case  of  Halstead  v.  The  Mayor,  etc.,  of  New  York  (3  Com.  430) 
is  not  in  point.  The  suit  was  brought  to  recover  the  amount  of  two 
drafts  drawn  by  the  defendants  upon  the  Treasurer  of  the  city,  pay- 
ment of  which  had  been  refused.  The  defense  was  that  these  drafts 
were  without  consideration,  and  upon  that  ground  the  defendants  ob- 
tained a  verdict.  On  appeal,  it  was  held  that  the  verdict  was  right, 
though  three  of  the  Judges,  including  Chief  Justice  Bronson,  dissented. 

The  case  of  Lake  v.  Williamsburg  (4  Denio,  520)  is  analogous  in 
principle  to  that  of  McCullough  v.  The  Mayor  of  Broolclyn,  to  which 
we  have  already  referred,  and  was  decided  upon  the  authority  of  that 
case. 

In  The  City  of  London  v.  Brainard  (22  Conn.  552)  the  corpoi-a- 
tion  was  enjoined  from  paying  out  money  for  a  purpose  not  contem- 
plated by  the  charter.  There  was  no  contract  in  the  case,  and  the  only 
question  was  as  to  the  validity  of  a  voluntary  appropriation  of  the 
funds  of  the  corporation. 

The  other  authorities  referred  to  seem  to  have  been  cited  fox  the 
purpose  of  showing  that  a  corporation  possesses  only  such  powers  as 
are  specifically  granted  by  the  act  of  incorporation,  and  such  as  are 
necessary  to  carry  into  effect  the  powers  expressly  granted.  Th^s  doc- 
trine we  imderstand  to  be  perfectly  well  settled,  and  we  have  no 
disposition  to  question  its  correctness.  The  only  diflSculty  is  as  to  its 
application  in  particular  cases,  and  its  effect  when  brought  in  contact 
with  other  rules  equally  well  settled. 

The  doctrine  contended  for  by  the  counsel  for  the  city  received  the 
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sanction  of  this  Court  in  Seale  v.  The  City  of  San  Francisco,  decided 
at  the  July  term,  1858;  but  a  rehearing  having  been  granted  in  that 
case,  it  is  still  undetermined,  and  the  same  questions  are  presented  to 
us,  unembarrassed  by  previous  decisions  of  the  Court.  In  the  lengthy 
opinion  of  Mr.  Justice  Burnett,  many  authorities  are  cited  as  support- 
ing the  conclusion  there  attained.  Some  of  these  authorities  we  have 
already  noticed,  and  we  propose,  at  present,  only  to  refer  to  the  cases 
emanating  from  this  Court. 

In  Phelan  v.  The  County  of  San  Francisco  (6  Cal.  631)  the  plain- 
tiff had  sold  to  the  Court  of  Sessions,  for  the  use  of  the  county,  a  cer- 
tain lot  of  land,  for  which  he  was  to  receive  the  sum  of  sixty  thousand 
dollars.  The  Court  of  Sessions  took  possession  of  the  property,  and 
continued  to  manage  and  control  it  until  the  organization  of  a  Board 
of  Supervisors,  when  it  passed  into  their  hands,  and  was  afterward  con- 
trolled and  taken  care  of  by  them.  The  action  was  brought  to  recover 
the  purchase  money ;  but  it  was  held  that  the  Court  of  Sessions  had  no 
power  to  make  the  contract,  and  that  the  whole  transaction  was  void. 
It  was  also  held  that  the  acts  of  the  Board  of  Supervisors  did  no! 
amount  to  a  ratification  of  the  contract,  so  as  to  bind  the  county.  'TTayi 
more,^'  said  the  Court;  "we  are  satisfied  that  a  deliberative  body  like 
the  Board  of  Supervisors,  cannot  be  bound  by  acts  in  pais,  but  that  the 
best  and  only  evidence  of  its  acts  and  intentions  is  to  be  drawn  from 
the  record  of  its  proceedings.'^  This  was  one  of  several  reasons  given 
by  the  Court  for  its  decision,  and  we  do  not  pretend  to  say  that  it  was 
not  of  itself  entirely  sufficient.  It  was  not  regarded  as  essential  to  the 
determination  of  the  case,  and  may  have  been  stated  in  bi:oader  terms 
than  the  Court  intended  to  employ.  We  are  not  required  to  pass  upon 
the  question  of  its  correctness,  and  it  is  only  necessary  for  us  to  say 
that  no  such  rule  exists  in  reference  to  the  private  ti-ansactions  of  a 
municipal  corporation. 

In  Lucas,  Turner  &  Co,  v.  The  City  of  San  Francisco  (7  Cal.  463) 
the  only  question  passed  upon  by  the  Court,  was  the  sufficiency  of  a 
demurrer  to  the  complaint.  Mr.  Justice  Burnett,  in  delivering  the 
opinion  in  the  case,  commenced  by  saying:  "  The  decision  of  the  Court 
below  was  given  against  the  plaintiff,  upon  a  demurrer  to  the  complaint. 
The  complaint  contains  nine  counts,  setting  forth  the  cause  of  action  in 
different  forms,  and  the  demurrer  was  to  the  whole  complaint^  and  to 
each  count  separately,  and  was  sustained  as  to  all  the  counts.  The 
objections  raised  by  the  demurrer  can  only  apply  to  some  of  the  counts, 
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and  for  that  reaaon,  if  for  no  other,  the  judgment  of  the  Court  below 
must  be  reversed.^^  The  learned  Judge  then  proceeded  to  discuss  the 
case  upon  the  merits,  and  arrived  at  the  conclusion  that,  though  the 
judgment  must  be  reyersed,  the  city  would  evoitually  be  entitled  to 
zeeover.  The  reasons  assigned  were  that  the  city  could  only  bind  itseU 
by  an  ordinance^  and  could  not  be  estopped  by  acts  in  pais.  Murray, 
C,  J.  and  Terry,  J.  signed  a  special  concurrence  as  follows :  "  We  con- 
car  in  reversing  the  judgment  of  the  Court  bekw,  on  the  first  ground 
STated  in  the  opinion  of  Judge  Burnett,  but  differ  with  him  as  to  the 
other  questicms  passed  upon  in  his  opinion.^'  If  this  case  is  to  be 
regarded  as  authority  at  all,  it  stands  in  direct  antagonism  to  SecHe  r. 
The  City  of  San  Francisco,  and  expressly  repudiates  the  doctrine  that 
a  municipal  corporation  cannot  be  bound  by  acts  in  pais. 

In  Holland  v.  The  City  of  San  Francisco  (7  Cal.  361)  the  ques- 
tions involved  were  entirely  differenl^  and  it  will  be  sufficient  for  us 
to  determine  whether  we  will  adhere  to  the  principles  of  that  cas©, 
when  the  same  questions  are  again  brought  before  us. 

From  this  examination  of  the  authorities,  it  is  evident  that  the  doc- 
trine contended  for  by  the  counsel  for  the  dty  cannot  be  maintained 
The  theory  is,  that  a  municipal  corporation  can  only  be  bound  by  a 
contract  to  which  it  has  expressly  assented,  and  that  such  a  corpora* 
tion  is  exempt  from  the  operation  of  the  rules  which  relate  to  and 
govern  the  contracts  and  liabilities  of  individuals.  We  readily  admit 
that  the  powers  of  a  corporation  are  derived  solely  from  the  act  creat- 
ing it;  and  that,  as  a  general  rule,  these  powers  must  be  exercised  in 
the  particular  mode  pointed  out  by  the  charter.  It  does  not  follow, 
however,  that  even  a  want  of  au'ttiority  is,  in  all  cases,  a  sufficient  test 
of  the  exemption  of  a  corporation  from  liability  in  matters  of  con* 
tract.  Of  course,  an  executory  contract,  made  without  authority,  can- 
not be  enforced ;  but  a  different  question  arises  where  the  contract  has 
been  executed,  and  the  corporation  has  received  the  benefit  of  it.  In 
such  a  case,  the  law  interposes  an  estoppel,  and  will  not  permit  the 
validity  of  the  contract  to  be  called  in  question. 

It  remains  to  be  determined  whether  the  plaintiff  has  made  out  a 
case  upon  which  he  is  entitled  to  recover,  and  if  so,  to  what  extent 
It  is  shown  by  the  evidence,  that  the  hnprovements  mentioned  in  tks 
comrplamt  were  constructed  for  the  exclusive  benefit  of  the  city  and  its 
inhahit^^nts ;  that  these  improvements  were  of  a  valuable  and  pcraia- 
nent  character,  and  were  constructed  hi  pursuance  of  certain  contracts 
vof^  xn. — IS 
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entered  into  with  an  offioer  of  the  corporation,  who  executed  the  same 
in  his  official  capacity;  that^  in  making  the  impfovemjents,  reliance  was 
placed  upon  the  validity  of  these  contracts,  and  the  obligation  of  the 
city  to  pay  as  therein  provided;  that  the  improvements  were  made 
under  the  immediate  supervision  of  an  officer  of  the  cily  government, 
and,  when  completed,  were  approved  of  and  received  by  him  on  behalf 
of  the  cily;  that  the  authorities  of  the  ciiy  were  fully  informed  of 
these  facts,  and  took  no  steps  to  repudiate  the  contracts,  or  enlighten 
the  plaintiff  as  to  the  disposition  of  the  city  to  pay  for  the  improve^ 
ments.  Such  other  facts  as  are  necessary  to  be  noticed,  will  be  re- 
ferred to  in  connection  with  the  subjects  to  which  they  relate. 

It  is  not  disputed  that  the  city  received  the  benefit  of  the  improve- 
ments for  which  the  plaintiff  seeks  to  recover;  and  so  far  as  these 
improvements  are  concerned,  the  question  is,  whether  there  was  any 
contract,  express  or  implied,  to  pay.  The  fact  that  the  improvements* 
were  constructed  for  the  benefit  of  the  city,  is  sufficient  to  raise  the 
presumption  of  a  contract;  and  it  will  not  be  contended  that  there  is 
anything  in  the  evidence  to  destroy  the  effect  of  this  presumption. 
But,  in  our  opinion,  the  plaintiff  is  entitled  to  recover  upon  the  con- 
tracts under  which  the  improvements  were  made.  It  is  true,  there  is 
no  evidence  that  the  agent  who  signed  these  contracts  on  behalf  of  the 
city  was  expressly  authorized  to  do  so ;  but  it  sufficiently  appears  that 
the  city  authorities  were  cognizant  of  the  facts,  and  their  silence, 
under  the  circumstances,  was  equivalent  to  a  direct  sanction  of  the 
acts  of  the  agent,  and  estops  the  city  from  denying  his  authority.  It 
was  well  known  that  these  contracts,  involving,  as  was  supposed,  the 
liability  of  the  city,  were  the  only  considerations  inducing  the  con- 
struction of  the  improvements,  and  now  that  the  improvements  have 
been  completed,  and  the  city  has  received  the  benefit  of  them,  it  is  too 
late  to  repudiate  the  contracts  and  avoid  responsibility.  It  is  unneces- 
sary to  enumerate  the  various  acts  of  the  city  government  in  relation 
to  these  contracts.  They  were  acquiesced  in  from  the  commence- 
ment to  the  completion  of  the  improvements,  and  until  the  dty  had 
received  all  the  benefit  to  be  derived  from  their  performance,  their 
validity  was  never  called  in  question.  We  think  that  upon  no  prin- 
ciple of  law  or  equity  can  this  be  done  now.  It  would  be  a  fraud 
upon  the  plaintiff  to  permit  it,  and  it  is  a  proper  case  in  which  to 
invoke  the  protection  of  an  estoppel. 

In  ref^enoe  to  the  warrants,  the  rights  of  the  plaintiff  stand  upon  a 
different  footing.  They  are  drawn  upon  a  particular  fund,  and  cannot 
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therefore^  be  regarded  either  as  bills  of  exchange  or  promissory  notes. 
The  designation  of  the  fund  was  not  intended  as  a  mere  direction  to 
the  Treasurer^  and  such  is  not  its  legal  effect  He  had  no  discretion 
as  to  the  mode  or  means  of  payment  He  was  required  to  pay  from 
moneys  belonging  to  the  fund  mentioned  in  the  warrants^  and  was  not 
at  liberty  to  resort  to  any  other  source  for  that  purpose.  The  effect  of 
the  warrants  must  be  controlled  by  the  terms  and  conditions  expressed 
upon  their  face^  and  these  are  too  plain  to  admit  of  any  doubt  as  to 
their  constraction.  The  failure  to  pay  them  did  not  alter  their  nature^ 
or  so  change  their  legal  effect  as  to  render  them  the  proper  subjects  of 
an  action.  The  only  remedy  was  an  action  upon  the  original  indebted- 
ness^ and  in  such  an  acticm  it  is  possible  that  the  warrants  might  have 
been  used  as  evidence  for  the  purpose  of  establishing  the  indebted- 
ness. It  is  dear,  however^  that  no  action  can  be  maintained  upon  the 
warrants  themselves. 

Our  conclusion  is,  that  the  right  of  the  plaintiff  to  recover  is  limited 
to  the  amount  specified  in  the  contracts  to  which  we  have  referred, 
and  legal  interest  upon  such  amount  The  judgment  is  for  a  larger 
sum  than  the  plaintiff  is  entitled  to  recover,  and  must^  therefore,  be 
reversed.  Upon  the  return  of  the  cause,  the  Court  below  will  render 
a  judgment  in  accordance  with  this  opinion 

Judgment  reversed,  and  cause  remanded. 

On  petition  for  rehearing.  Field,  C.  J.,  at  the  October  term,  de- 
livered the  following  opinion: 

This  case  was  decided  some  weeks  ago,  and  I  concurred  in  the  judg- 
ment then  rendered.  Since  the  petition  for  a  rehearing  has  been' 
pending  before  the  Court,  I  have  carefully  reconsidered  the  case,  and 
as  I  differ  from  the  views  expressed  by  Mr.  Justice  Cope,  as  to  the 
grounds  of  the  liability  of  the  city,  I  will  proceed  to  state  the  reasons 
upon  which  I  rest  my  concurrence.  The  action  is  brought  to  recover 
for  services  rendered  and  materials  furnished  in  grading  and  plank- 
ing certain  streets,  and  in  the  construction  of  certain  sewers  in  San 
Francisco,  tmder  allied  contracts  with  the  city,  and  for  moneys  al- 
leged to  have  been  received  by  the  dtv  for  the  use  of  the  plaintiff,  and 
for  the  amount  of  certain  warrants  drawn  upon  the  Treasurer  by  the 
Controller,  and  countersigned  by  the  Mayor  of  the  city.  The  greater 
number  of  these  warrants  were  issued  and  delivered  to  the  plaintiff, 
for  the  work  performed  and  materials  furnished  under  the  allied 
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coDtracts.  The  balance  of  the  warrants  were  not  issued  to  the  plain- 
tiff, and  are  held  by  him  by  assignment,  without  a  transfer  of  the 
claims  for  which  they  were  drawn.  The  judgment  rendered  by  the 
Court  below,  covered  the  entire  amount  demanded.  This  judgment 
was  reversed,  this  Court  holding  that  the  right  of  the  plaintiff  to  re- 
cover was  limited  to  the  amount  specified  in  the  contracts.  The  war- 
rants by  themselves  furnish  no  ground  of  recovery.  They  are  neither 
bills  of  exchange  nor  promissory  notes;  they  are  drawn  against  a 
particular  fund,  and  are  not  payable  absolutely,  but  only  in  case  the 
designated  fund  is  sufficient  to  meet  them.  Besides  this,  a  large 
number  of  the  warrants  do  not  comply,  in  their  form,  with  the  re- 
quirements of  the  charter  in  foVoe  at  the  time.  The  eightii  section  of 
the  third  article  of  that  charter  provides,  that  "  every  warrant  upon 
the  treasury,  shall  be  signed  by  the  Controller,  and  countersigned  by 
the  Mayor;  and  shall  specify  the  appropriation  imder  which  it  is 
issued,  and  the  date  of  the  ordinance  making  the  same.  It  shall  also 
state  for  what  purpose  the  amcunt  specified  is  to  be  paid.'*  Many  of 
the  warrants  neither  specify  the  appropriations  under  which  they  were 
issued,  or  the  date  of  the  ordinances  making  the  same.  They  would 
not,  therefore,  constitute  any  authority  to  the  Treasurer  to  pay  them, 
even  if  there  were  funds  in  the  treasury  specially  appropriated  for 
their  payment  The  warrants  must,  therefore,  be  laid  out  of  con- 
sideration in  determining  the  case,  and  the  right  of  the  plaintiff  to 
recover  must  turn  upon  the  sufficiency  of  the  claim,  arising  from  the 
alleged  contracts  with  the  city,  or  for  the  moneys  alleged  to  have  been 
received  by  the  city  for  his  use. 

It  may  be  observed  hqre,  before  proceeding  to  consider  these  con- 
tracts, that  the  opinion  rendered  in  Seale  v.  The  City  of  San  Frati' 
CISCO,  at  the  July  term,  1858,  to  which  reference  is  made,  never  becamo 
authority.  A  rehearing  was  granted  in  that  case,  and  no  one  is  better 
aware  than  the  learned  counsel  for  the  defendant,  that  when  a  rehear- 
ing is  granted,  the  opinion  previously  delivered  falls*  unless  reaflBrmed 
after  the  reargument.  Until  such  reaffirmance,  the  opinion  never 
acquires  the  force  of  an  adjudication,  and  is  entitled  to  no  more  con- 
sideration than  the  briefs  of  counsel.  The  opinion  subsequwit  to  the 
reargument  constitutes  the  exposition  of  the  law  applicable  to  the 
facts  of  the  case,  and  the  only  one  to  which  the  attention  of  the  Court 
can  be  directed.  In  the  Seale  case,  the  opinion  referred  to  has  never 
boon  reaffirmed  since  the  reiirgument,  but.  on  the  contrary,  the  case 
stin  remains  before  the  Court  undetermined. 
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The  facts  of  this  case^  as  disclosed  by  the  record,  are  briefly  these : 
On  the  twenty-first  of  July,  1853,  the  Common  Council  passed  the  fol- 
lowing ordinance :  'The  People  of  the  city  of  San  Francisco  do  ordain 
as  follows:  Section  1.  That  the  Street  Commissioner  be,  and  be  is 
hereby  authorized  to  advertise  for  ten  days,  in  a  daily  newspaper,  for 
proposals  to  grade,  plank  and  sewer  Mission  street,  from  the  center  -of 
First  to  the  center  of  Third  street;  the  same  to  be  paid  for  by  the 
property  holders  adjacent;  the  gcade  to  conform  to  the  new  grade 
established  by  ordinance;  and  the  proposals  to  be  opened  and  awarded 
by  the  Street  Commissioner,  with  the  Committee  on  Streets  from  both 
Boards  of  Aldermen/'  This  ordinance  was  published  for  ten  days  suc- 
cessively, in  a  daily  newsp^)er  of  the^city,  and  the  advertisement  re- 
quired was  made  in  like  manner,  for  the  same  period.  Proposals,  based 
upon  certain  specifications,  w^e  received  under  the  ordinance,  and 
opened  by  the  Committee  of  the  two  Boards  and  the  Commissioner, 
and  the  work  awarded  by  them  to  one  William  A.  Barton.  On  the  fifth 
of  August  following,  the  instrument  embraced  in  the  record  was  signed 
by  the  Street  Commissioner,  purporting  to  act  in  the  name  of  the  city 
of  the  one  part,  and  the  contractor  of  the  other  part  This  instrument 
set  forth,  that  the  city  has  accepted  the  bid  or  proposal  of  Barton,  and 
agreed  to  pay  him  for  the  work  according  to  certain  designated  rates ; 
and  in  consideration  of  the  sums  **so  agreed  to  be  paid  "  by  the  city. 
Barton,  on  his  part^  agrees  to  proceed  immediately  and  perform  the 
work  according  to  the  specifications,  in  reference  to  which  his  bid  or 
proposal  was  accepted  —  the  whole  to  be  done  to  the.  satisfaction  of 
the  city  and  the  Street  Commissioner.  Barton  commenced  the  work, 
and  continued  upon  the  same  until  the  thirty-first  of  the  month,  when 
he  transferred  his  contract  and  his  interest  therein  to  the  plaintiff, 
who  proceeded  and  completed  the  work.  And  it  is  expressly  found  by 
the  Court,  that  the  work  was  done  "  in  the  very  best  manner,  and  to 
the  satisfaction  of  the  Street  Commissioner  and  of  the  defendant." 

On  the  fifth  of  August,  1853,  the  Common  Council  also  passed  the 
following  ordinance :  "  The  People  of  the  city  of  San  Francisco  do 
ordain  as  follows :  Section  1.  That  the  Street  Commissioner  be,  and  he 
is  instructed  to  advertise,  according  to  law,  that  it  is  the  intention  of 
the  city  to  grade,  sewer  and  plank  Mission  street,  from  the  center  of 
First  to  Main  street ;  the  expense  of  the  same  to  be  paid  by  the  prop- 
eiij  along  the  line  of  said  street.''  This  ordinance  was  published,  and 
iiie  required  advertisement  was  made  in  like  manner  and  for  the  same 
period  as  the  other  ordinance  and  advertisement;  and  proposals  there- 
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under,  accompanied  with  certain  specifications,  were  received  from  one 
William  Swain,  and  were  accepted  *'  by  the  defendant."  On  the  fif- 
teenth of  September  following,  an  instrument,  purporting  tooe  a  con- 
tract, was  signed  by  the  Street  Commissioner,  assuming  to  act  on  the 
part  of  the  city,  with  Swain,  corresponding  substantially  in  its  form 
with  the  instrument  executed  by  him  and  Barton,  already  mentioned. 
Upon  its  execution,  Swain  commenced  the  -work  for  which  he  con- 
tracted, and  continued  the  same  until  the  seventh  of  October,  when  he 
made  a  transfer  of  his  interest  to  the  plaintiff,  similar  to  the  one  made 
by  Barton;  and  the  plaintiff  proceeded  and  completed  the  work  in  the 
very  best  manner,  as  found  by  the  Court,  and  to  the  like  satisfaction 
of  the  Street  Commissioner  and  of  the  defendant. 

The  work  under  the  two  contracts  was  measured,  as  it  progressed, 
by  the  Engineer  of  the  city,  and  the  accounts  for  the  same  were  duly 
certified  by  him.  These  accounts  were  duly  audited,  and  upon  them 
the  warrants  in  the  complaint,  which  are  payable  to  the  plaintiff,  were 
drawn  by  the  Controller.  It  is  found  by  the  Court,  that  the  warrants 
were  issued  and  delivered  to  the  plaintiff  by  the  authority  of  the  city, 
at  the  time  they  respectively  bear  date;  that  they  were  presented  to 
the  Treasurer,  and  payment  demanded ;  that  the  payment  was  refused, 
on  the  ground  that  they  were  no  funds  in  the  treasury  applicable  to 
them;  tiiat  previous  to  the  demand,  assessments  had  been  duly  levied 
by  the  city  upon  the  property  adjacent  to  the  improvements,  for  the 
purpose  of  meeting  their  expenses,  and  that  these  assessments  had  been 
collected  by  the  collector  of  street  assessments,  and  by  him  paid  into 
the  city  treasury. 

Upon  these  facts  the  plaintiff  claims  a  right  to  recover,  either  upon 
the  express  contracts,  or  upon  the  warrants,  or  upon  implied  contracts, 
for  the  services  rendered  and  materials  furnished,  or  for  money  re- 
ceived by  the  defendant  to  his  use.  There  are  several  counts  in  the 
complaint  suflScient  to  cover  the  demand  of  the  plaintiff  in  all  of  these 
forms. 

The  thirteenth  section  of  article  three  of  the  Charter  of  1851,  under 
which  the  ordinances  in  question  were  passed,  vests  in  the  Common 
Council  the  authority  to  pass  all  proper  and  necessary  laws  for  opening 
and  repairing  streets,  and  for  the  construction  of  sewers  in  the  city. 
The  second  section  of  article  five  provides  that  whenever  the  Common 
Council  shall  think  it  expedient  to  improve  any  street,  notice  thereof 
shall  be  given  by  publication  for  ten  days  in  some  daily  paper,  and 
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that,  shonld  one-third  of  all  the  owners  of  the  adjacent  property  pro- 
test against  the  proposed  improvement/it  shall  not  be  made;  but  if  no 
snch  protest  be  made,  the  Common  Council  shall  proceed  with  the  im- 
provement, and  that  at  least  two-thirds  of  the  expense  shall  be  borne 
by  the  property  adjacent  The  third  section  of  the  same  article  pro- 
vides that  the  assessment  for  the  improvement  shall  be  made  by  the 
Commissioners  of  Assessment;  and  by  the  first  section,  the  Mayor, 
Street  Commissioner  and  Assessor  are  constituted  such  Commission- 
ers. The  seventh  section  of  article  six  declares  that  all  contracts  for 
work,  or  supplies,  shall  be  let  to  the  lowest  bidder,  after  notice  given 
through  the  public  newspapers.  The  eleventh  section  of  article  four 
authorizes  the  Common  Council  to  prescribe  the  duties  of  all  oflSoers, 
where  these  are  not  defined  in  the  charter,  or  by  any  other  law  of  the 
State.  The  duties  of  the  Street  Commissioner  not  being  thus  defined, 
the  Common  Council,  by  a  general  ordinance,  passed  in  November, 
1855J,  constituted  him  the  chief  oflScer  of  the  street  department,  and 
enacted  that  the  department  should  '^embrace  in  its  authority  the 
opening,  constructing,  regulating,  improving  and  repairing  of  all 
public  streets,  yards,  lanes,  alleys,  sewers,  lands,  places,  wharves,  docks, 
piers,  and  basins,  and  the  care,  supervision  and  control  thereof.^' 

It  will  be  thus  seen  that  the  diarter  vests  in  the  Common  Council 
the  authority  to  order  the  improvements  in  question,  and  directs  the 
mode  in  which  the  intention  to  make  the  same  shall  be  indicated,  the 
conditions  upon  which  the  work  shall  proceed,  and  the  parties  to  whom 
the  contract  shall  be  awarded ;  and  the  general  ordinance  of  November, 
1852,  designates  the  oflBcer  under  whose  supervision,  on  behalf  of  the 
city,  the  wofk  shall  be  done.  In  the  present  case,  the  ordinance  of 
July  21st,  1853,  BuflSciently  indicates  the  intention  of  the  Common 
Council  to  make  the  improvements ;  it  states  the  work  to  be  done,  and 
the  character  of  the  grade;  it  calls  for  proposals  and  directs  the  award 
of  the  work ;  and  the  charter  determines  the  party  to  whom  the  award 
shall  be  made.  The  ordinance  was  duly  published,  the  advertisement 
duly  made,  the  proposals  received,  and  the  work  awarded.  The  con- 
tract was  thus  complete  on  both  sides,  and  no  protest  having  been 
interposed,  it  only  remained  to  carry  the  same  into  exwufion.  It  ifi^. 
therefore,  of  no  moment,  in  my  judprment,  whether  or  not  the  Street 
Commissioner  had  authority  to  bind  the  city  by  the  particular  written 
instrument  embraced  in  the  record.    The  parties  were  mutually  bound 
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by  the  proceedings  previously  taken — ^thc  contractor  in  ax^cc^dance  with 
his  bid  and  accompanying  specifications^  which  were  accepted  —  the 
city  to  pay  him  either  directly,  or  to  collect  the  amount  by  assessment 
upon  the  property,  and  transfer  it  to  him.  The  drawing  np  of  a 
formal  contract,  specifying  its  terms,  is  the  usual  proceeding  upon  the 
acceptance  of  a  bid  for  a  contemplated  improvement;  and,  for  many 
reasons,  should  be  insisted  upon,  especially  to  avoid  dispute  as  to  the 
extent  and  details  of  the  work.  This  can,  however,  only  be  a  matter  of 
moment,  when  it  is  attempted  to  enforce  the  contract  against  the  con- 
tractor, or  to  hold  him  responsible  for  its  imperfect  fulfillment.  It 
is  of  no  consequence,  where  there  is  no  complaint  on  the  part  of  the 
city  as  to  the  performance  of  the  contract.  In  the  present  case,  it  is 
expressly  found  by  the  Court  below,  that  the  work  was  completed  to 
the  satisfaction  of  the  Commissioners  and  of  the  city.  The  record  does 
not  disclose  in  what  manner  the  satisfaction  of  the  city  was  expressed, 
but  it  must  be  presumed,  under  the  finding,  to  have  been  in  a  legal 
and  authorized  manner.  I  leave,  therefore,  out  of  consideration  the 
instrument  drawn  up  between  the  Street  Commissioner  and  the  con- 
tractor, and  pass  by  the  question  whether  the  Commissioner  had  au- 
thority to  execute  it.  This  instrument  does  not  purport  to  impose  any 
additional  duties  upon  the  contractor  beyond  wbit  devolved  upon  him 
from  the  acceptance  of  his  proposals.  It  does,  however,  purport  to 
bind  the  city  for  the  payment  of  the  work,  and  it  is  this  feature  which 
is  the  point  of  objection. 

The  second  ordinance,  passed  on  the  fifth  of  August,  1853,  differs 
materially  from  the  first  ordinance.  It  does  not  call  for  proposals,  or 
authorize  the  acceptance  of  any.  It  simply  indicates  the  intention  of 
the  Common  Council  to  make  certain  improvements.  Further  action 
was  requisite  on  the  part  of  the  Common  Council,  to  authorize  the 
work  designated.  Such  further  action,  it  appears,  was  taken;  for  it 
is  found  by  the  Court  below  that  proposals  for  the  work  were  made 
to  the  city  by  Swain,  and  were  accepted  by  the  city.  The  record 
does  not  disclose  the  manner  in  which  the  acceptance  was  made,  but 
the  presumption  follows,  from  the  finding,  that  it  was  in  a  legal  and 
authorized  form.  With  their  acceptance,  the  contract  was  complete, 
and  to  it  the  same  observations  are  applicable  which  have  been  made 
in  relation  to  the  contract  with  Barton.  The  work  was  performed,  and 
according  to  the  finding  of  the  Court,  as  we  have  already  stated,  in 
the  very  best  manner,  to  the  satisfaction  of  the  Street  Commissioner 
and  of  the  city. 
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It  follows,  from  the  views  I  have  expressed,  that  the  acceptance  of 
the  proposals  of  Barton  by  the  Street  Commissioner  and  the  commit- 
tees of  the  two  Boards,  nnder  the  direction  of  the  ordinance  of  July 
2l8t,  1853,  and  those  of  Swain  by  the  city  in  proper  form,  converted 
what  were  previously  mere  propositions  of  the  ciiy  into  contracts,  per- 
fect in  all  their  parts,  binding  alike  upon  the  city  and  the  contractors. 
The  inquiry  then  arises  as  to  the  extent  of  the  obligation  assumed  by 
the  city. 

The  first  ordinance,  it  will  be  seen,  provides  that  the  expenses  of  the 
improvement  proposed  should  be  paid  for  by  the  property  holders 
adjacent;  and  the  second  ordinance,  by  the  property  along  the  line  of 
the  street.  The  counsel  of  the  plaintiff  contends  that  the  city  is  prima- 
rily liable,  and  is  to  look  to  the  property  for  reimbursement,  and  the 
counsel  of  the  defendant  contends  that  the  city  is  the  simple  agent  by 
whom  the  property  is  to  be  assessed,  and  the  money  collected  and  paid 
over  to  the  contractors.  It  is  to  be  observed  that  the  language  of  the 
two  ordinances  is  different;  in  the  first,  the  expense  is  to  paid  by 
the  property  holders;  in  the  second,  by  the  property.  I  am  of  opinion 
that  the  city  is  primarily  Uable;  and  that  she,  and  not  the  contractors, 
must  look  to  the  property  or  the  property  holders  for  meeting  the 
necessary  expenses,  and  for  various  reasons.  The  improvements  are 
to  be  made  by  the  city,  and  the  contracts  are  with  the  city.  To  the 
contracts  there  are  but  two  parties,  the  parties  bidding  and  the  city 
accepting.  The  property  holders  are  not  parties  to  the  contracts. 
There  is  no  privity  between  them  and  the  contractors,  or  between  the 
property  and  the  contractors.  The  city  is  to  levy  the  assessments  and 
enforce  the  payment.  Over  her  acts  the  contractors  can  exercise  no 
control,  and  her  acts  cannot  properly  enter  into  any  consideration  with 
them.  They  cannot  assert  any  claim  against  the  property  or  its  holders. 
ITiey  must  look  alone  to  the  city.  They  do  not  possess  any  lien,  even, 
upon  the  property.  It  is  the  duty  of  the  city  —  of  her  government  — 
to  make  the  assessment  and  collect  the  same,  and  the  contractors  are 
mere  strangers  to  the  proceedings,  as  much  so  as  any  oflBcer  who  draws 
a  salary  from  the  State  is  to  any  proceedings  to  enforce  the  revenue 
laws.  The  clauses  in  the  ordinances  constitute  only  a  designation  of 
the  sources  upon  which  the  city  intends  to  rely  to  pay  for  the  improve- 
ments, and  subserve  the  double  purpose  of  informing  the  owners  of  the 
property  of  what  they  may  expect  in  case  they  interpose  no  protest  to 
the  improvements,  and  of  imparting  assurance  to  the  oontrators  of  their 
obtaining  payment  for  the  work,  independent  of  any  question  as  to  the 
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amount  of  her  general  indebtedness.  In  the  assessment  for  the  improve- 
ments, which  are  the  subjects  of  consideration  in  the  present  case,  the 
city  has  acted  upon  the  assumption  that  she  was  primarily  liable,  and 
not  that  she  was  a  mere  agent  of  the  contractors.  She  has  authorized 
the  payment  of  the  assessments  upon  the  property,  levied  to  meet  the 
expenses  of  the  improvements,  to  be  made  in  her  outstanding  warrants, 
and  in  this  way  the  entire  assessments  have  been  discharged. 

The  question  is  thus  rendered  of  little  practical  moment  in  the  pres- 
ent case,  for  the  city,  having  collected  the  amount  of  the  assessments, 
would  be  liable  to  the  plaintiff,  even  if  not  so  primarily.  She  would 
be  liable  as  for  moneys  received.  It  matters  not  that  she  took  in  lieu 
of  the  money  outstanding  warrants,  or  evidences  of  debts.  She  took 
that  which  she  deemed  equivalent  to  money,  and  discharged  the  assess- 
ments; and  if,  as  contended  by  counsel,  it  was  simply  her  duty  to  col- 
lect for  the  plaintiff  the  money,  she  could  be  compelled  to  account  to 
him  for  that  which  she  took  as  such ;  and  in  this  view  a  recovery  could 
be  sustained  upon  the  count  for  money  received  to  his  use. 

But  I  place  my  concurrence  in  the  judgment  heretofore  rendered  in 
this  case  upon  the  validity  of  the  contracts  with  the  city,  which  were 
completed  by  the  acceptance  of  the  proposals  of  the  contractors,  and 
the  primary  liability  of  the  city  for  the  work  performed  thereunder. 
I  have  been  thus  explicit,  because  I  do  not  consider  that,  independent 
of  such  contracts,  any  liability  would  attach  to  the  city  for  the  improve- 
ment of  the  streets.  A  municipal  corporation  can  only  act  in  the  cases 
and  in  the  mode  prescribed  by  its  charter,  and  for  street  improvements 
of  a  local  nature,  express  contracts,  authorized  by  ordinance,  are  nec- 
essary to  create  a  liability.  The  doctrine  of  liability,  as  upon  implied 
contracts,  has  no  application  to  cases  of  this  character.  That  doctrine 
applies  to  cases  where  money  or  other  property  of  a  party  is  received 
under  such  circumstances  tliat  the  general  law,  independent  of  express 
contract,  imposes  the  obligation  upon  the  city  to  do  justice  with  respect 
to  the  same.  If  the  city  obtain  the  money  of  another  by  mistake,  or 
without  authority  of  law,  it  is  her  duty  to  refund  it — ^not  from  any  con- 
tract entered  into  by  her  on  the  subject,  but  from  the  general  obliga- 
tion to  do  justice  which  binds  all  persons,  whether  natural  or  artificial. 
If  the  city  obtain  other  property  which  does  not  belong  to  her,  it  is 
her  duty  to  restore  it;  or  if  used  by  her,  to  render  an  equivalent  to  the 
true  owner,  from  the  like  general  obligation.  In  these  case  she  does 
not,  in  fact,  make  any  promise  on  the  subject,  but  the  law,  which  always 
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intends  justice,  implies  one;  and  her  liability  thns  arising  is  said  to  be 
a  liability  upon  an  implied  contract^  and  it  is  no  answer  to  a  claim 
resting  upon  a  contract  of  this  nature,  to  say  that  no  ordinance  has 
beai  passed  on  the  subject,  or  that  the  liability  of  the  city  is  void  when 
it  exceeds  the  limitation  of  $50,000  prescribed  by  the  charter.  The 
obligation  resting  upon  her  is  imposed  by  the  general  law,  and  is  inde- 
pendent of  any  ordinance,  and  the  restraining  clauses  of  the  charter. 
It  would  be,  indeed,  a  reproach  to  the  law,  if  the  city  could  retain 
another's  property  because  of  the  want  of  an  ordinance,  or  withhold 
another's  money  because  of  her  own  excessive  indebtedness. 

In  reference  to  money,  or  other  property,  it  is  not  difficult  to  deter- 
mine, in  any  particular  case,  whether  a  liability  with  respect  to  the 
same  has  attached  to  the  city.  The  money  must  have  gone  into  her 
treasury,  or  been  appropriated  by  her,  and  when  it  is  property  other 
than  money,  it  must  have  been  used  by  her,  or  be  under  her  control. 
But  in  reference  to  services  rendered,  the  case  is  different  Their  ac- 
ceptance must  be  evidenced  by  ordinance  to  that  effect.  Their  accept- 
ance by  the  city,  with  the  consequent  obligation  to  pay  for  them,  can- 
not be  asserted  in  any  other  way.  If  not  originally  authorized,  no  lia- 
bility can  attach  upon  any  ground  of  implied  contract  The  accept- 
ance, upon  which  alone  the  obligation  to  pay  could  arise,  would  be 
wanting. 

The  improvements  for  which  the  claim  is  brought  in  the  present 
case,  were  local  in  their  character,  and  though,  to  some  extent,  of  gen- 
eral benefit,  yet  were  chiefly  for  the  benefit  and  advantage  of  the 
immediate  neighborhood.  It  is  for  this  reason  that  assessments  for 
such  improvements  are  generally  levied  upon  adjacent  property.  The 
advantages  resulting  from  them  do  not  constitute  that  kind  of  general 
advantage  to  the  ci^,  from  the  existence  of  which  any  liability  to  pay 
for  the  same  can  be  inferred.  The  general  rule,  that  when  one  takes 
a  benefit  which  is  the  result  of  another's  labor,  he  is  bound  to  pay  for 
the  same,  does  not  apply  to  cases  of  this  kind.  The  benefit  is  imme- 
diately to  the  adjac^t  property  holders,  and  only  indirectly  to  the 
city  at  large. 

I  admit  that  there  are  numerous  authorities  which  conflict  with 
these  views.  Indeed,  upon  the  general  subject  of  the  extent  of  the  lia- 
bility of  a  municipal  corporation,  the  authorities  are  a  tangled  web 
of  contradictions,  and  it  is  difficult  to  assert  any  proposition  with  re- 
spect to  the  same  for  which  adjudications  on  both  sides  may  not  be 
cited.    As  a  general  rule,  undoubtedly,  the  city  is  only  liable  upon 
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express  contracts^  authorized  by  ordinance.  The  exceptions  relate  to 
liabilities  from  the  use  of  money,  or  other  property,  which  does  not 
belong  to  her,  and  to  liabilities  springing  from  neglect  of  duties  im* 
posed  by  the  charter,  from  which  injuries  to  parties  are  produced. 
There  are  limitations  even  to  these  exceptions  in  many  instances,  as 
where  the  property  or  money  is  received  in  disregard  of  positive  pro- 
hibitions; as  for  example,  she  would  not  be  liable  for  moneys  received 
upon  the  issuance  of  bills  of  credit^  as  this  would  be  in  effect  to  sup- 
port a  proceeding  in  direct  contravention  of  the  inhibition  of  the 
charter.  Other  limitations  may  exist,  but  it  is  unnecessary  to  pursue 
the  matter  any  further. 

The  former  judgment  must  stand,  reversing  the  judgment  of  the 
Court  below,  with  directions  to  strike  out  so  much  of  the  demand 
as  vests  upon  the  warrants  alone,  and  to  enter  judgment  only  for  the 
amount  due  upon  the  contracts. 

Behearing  denied. 

GoPB,  J. — I  concur  in  the  denial  jof  the  rehearing,  and  adhere  to 
the  views  expressed  in  my  original  opinion. 


SEALS  V.  THE  CITY  OF  SAN  FBANCISCO. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

F.  M.  EaigJii,  for  Appellant. 

McDougall  d  Sharp,  for  Eespondent. 

Cope,  J. —  The  questions  in  this  case  were  decided  in  Ar genii  v. 
City  of  San  Francisco,  and  upon  the  authority  of  that  case  the  judg- 
ment is  affirmed. 

Field,  C.  J. —  I  concur  in  the  judgment. 

On  petition  for  rehearing,  the  following  was  the  opinion. 

Fdeld,  0.  J. —  This  case  is  similar,  in  many  respects,  to  that  of 
Argenii  y.  The  City,  recently  determined.  The  views  expressed  in  the 
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liartlii  «.  Cltj  and  County  of  San  Frajlciaca 

opmion  upon  the  petition  for  a  rehearing  in  that  case  oover  the  facta 
of  this. 
Rehearing  denied. 

Cop%  J.— I  coiDciir  in  the  denial  of  fhe  rehearing^ 


MARTIN  V.  CITY  AND  COUNTY  OP  SAN  FRANCISCO. 

Tbm  warrants  in  this  case,  drawn  by  the  Controller  and  countersigned  by  the 
Mayor  of  San  Francisco  upon  the  Treasurer,  to  pay  for  certain  street  Improye- 
ments,  will  not  support  an  action.  They  cannot  be  treated  aa  bills  of  exchange 
or  promissory  notes,  for  they  are  drawn  upon  a  particular  fund,  and  their  pay- 
ment Is  made  to  depend  upon  the  sufficiency  of  that  fund,  while  bills  and 
notes  must  be  payable  absolutely. 

These  warrants  are  ineffectual  for  any  purpose,  except,  perhaps,  as  evidence  In 
an  action  founded  upon  the  consideration  for  which  they  were  given. 

These  warrants,  with  few  exceptions,  do  not  comply, '  in  their  form,  with  the 
requirements  of  the  city  charter,. and  would  not  constitute  any  authority  to 
the  Treasurer  to  pay  them,  even  if  funds  were  In  the  treasury  especially  appro- 
priated for  their  payment,  because  they  do  not  specify  the  appropriations  under 
which  they  were  issued,  and  the  date  of  the  ordinances  making  the  same. 

Appeal  from  the  Twelfth  District 

Action  upon  sundry  warrants  of  the  city  of  San  Francisco. 
The  form  of  the  warrants  is  as  follows: 
''$100.  No.  658. 

"City  Controller's  Office, 
"San  Francisco,  April  25th,  1854. 
"  City  Treasurer,  pay  to  Babcock  &  Swartz,  or  bearer,  the  sum  of 
one  hundred  dollars,  for  grading,  etc.,  Sacramento  from  Dupont  to 
Stockton,  out  of  street  assessment  fund. 

"  (Signed)  S.  E.  Harris, 

"  Controller. 
Indorsed  on  the  face,  "  C.  K.  Garrison,  Mayor.'* 
Defendant  had  judgment  below.    Plaintiff  appeals. 

Crockett  £  Crittenden,  and  Oeo.  Barstow,  for  Appellant 

F.  M.  Haight,  for  Eespondent. 
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Martin  v.  City  and  County  of  Ban  Frandacoi 

Cope,  J.  deliyered  the  opinion  of  the  Court  —  Fibij>,  C.  J.  con- 
curring. 

This  is  an  action  to  lecoyer  a  large  sum  of  money  alleged  to  be  due 
for  labor  and  materials,  expended  in  making  improyements  upon  cer- 
tain streets  in  the  city  of  San  Franicsco.  The  plaintifiE  relies,  for  a 
recovery  upon  various  warrants  drawn  by  the  Mayor  and  Controller 
upon  the  Treasurer  of  the  city,  to  pay  for  these  improvements.  These 
warrants  are  similar  to  those  sued  on  in  Argenti  v.  City  of  San  Fran- 
cisco, and  according  to  the  decision  in  that  case,  no  action  can  be 
maintained  upon  them.  We  see  no  reason  for  changing  our  opinion  in 
this  respect  We  regard  the  warrants  in  question  as  ineflEectual  for 
any  purpose,  except,  perhaps,  as  evidence  in  an  action  founded  upon 
the  consideration  for  which  they  were  given.  It  is  contended  that 
they  are  analogous,  in  legal  effect,  to  bills  of  exchange  drawn  by  an 
individual  upon  himself,  and  may  be  treated  as  pron.^ssory  notes;  but 
the  answer  is,  that  they  are  drawn  upon  a  particular  fund,  and  their 
payment  is  made  to  depend  upon  the  suflBciency  of  this  fund.  An  in- 
strument, to  be  regarded  either  as  a  bill  of  exchange  or  promissory 
note,  must  be  payable  absolutely;  its  payment  cannot  be  made  to  de- 
pend upon  a  contingency. 

The  warrants  in  this  case  are  not  drawn  in  favor  of  the  plaintifE. 
The  suit  is  brought  by  him  as  assignee,  and  he  seeks  to  recover  with- 
out any  other  proof  of  indebtedness  than  the  evidence  of  the  warrants 
themselves.  It  nowhere  appears  that  there  has  been  an  assignment  of 
the  original  indebtedness.  Under  these  circumstances,  the  plaintiff  is 
not  entitled  to  recover,  and  the  judgment  of  the  Court  below  must  be 
afBrmed. 

Ordered  accordingly. 

On  petition  for  rehearing.  Field,  0.  J.  delivered  the  opinion  of  the 
Court  —  Cope,  J.  concurring. 

This  is  an  action  brought  by  the  plaintiff,  as  holder  of  various  war* 
rants  drawn  upon  the  Treasurer  of  the  city  of  San  Francisco  by  tht! 
Controller,  and  countersigned  by  the  Mayor  of  the  city.  The  warrants 
were  issued  upon  accounts,  allowed  for  improvements  upon  certain 
streets  of  the  city,  to  the  parties  making  the  improvements,  under  con- 
tracts with  the  Street  Commissioner,  and  were  transferred  to  the  plain- 
tiff for  a  valuable  consideration.  In  the  opinion  delivered  in  this  case, 
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we  held  that  these  warrants  were  neither  bills  of  exchange  nor  promis- 
sory notes,  and  of  themselves  furnished  no  ground  of  reeoyery  against 
the  city.  The  plaintiff  asks  a  rehearing^  and  the  only  reasons  he  sets 
forth  in  his  petition  are^  that  there  are  several  other  cases  identical  in 
character  —  brought  upon  street  assessment  warrants  involving  large 
amounts^  depending,  by  stipulation,  for  their  determination  upon  the 
judgment  rendered  in  this  case — and  that  the  counsel  for  the  parties 
in  those  cases  have  not  had  an  opportunity  of  being  heard.  We  do 
not  perceive  any  force  in  these  reasons.  The  present  case  was  argued 
both  at  the  bar  and  on  written  briefs,  with  great  ability,  and  we  are 
entirely  satisfied  with  the  conclusion  at  which  we  arrived.  Besides, 
with  few  exceptions,  the  warrants  do  not  comply  in  their  form  with 
the  requirements  of  the  charter,  and  would  not  constitute  any  author- 
ity to  tiie  Treasurer  to  pay  them,  even  if  the  funds  were  in  the  treasury 
especially  appropriated  for  their  payment,  as  they  do  not  specify  the 
appropriations  under  which  they  were  issued  and  the  date  of  the 
ordinances  making  the  same.  (See  Bayerque  et  ai.  v.  The  City  of  Ban 
Francisco,  1  McCaL  175.) 
Sehearing  denied. 


HARRISON"  AKD  WIPE  v.  BROWN  and  WIPE. 

Thm  wife  cannot  mortgage  her  separate  real  estate,  unless  her  husband  unites 
in  the  convejance  in  the  mode  prescribed  by  our  statutes  —  at  least,  as  to 
property  acquired  after  the  passage  of  the  statutes;  and  these  statutes,  when 
operating  in  futuro,  are  constitutional. 

The  Act  of  Feb.  14th,  1855,  (Wood's  Dig.  400)  makes  an  exception  in  case  the 
husband  be  not,  and  for  one  year  next  preceding  the  execution  of  the  convey- 
ance of  the  wife  has  not  been,  bono  fide,  residing  in  this  State. 

But  the  fact  that  the  husband  abandons  his  wife,  or  suffers  her  to  act  as  a 
femme  sole,  and  take  care  of  herself,  does  not  give  her  a  right  to  mortgage 
either  his  or  her  separate  property  —  whatever  may  be  the  effect  of  such 
acta  of  the  husband  In  rendering  her  personally  liable  for  her  contracts. 

Appbal  from  the  Ponrth  District 

The  facts  are  substantially  stated  in  the  opinion  of  the  Court.    The 
prayer  of  the  complaint  was,  that  the  premises  mortgaged  be  sold,  and 
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the  amount  due  plaintiffs  be  paid;  that^  after  the  time  for  redemption 
had  expired,  the  purchaser  at  the  sale  be  let  into  possessicm,  on  produc- 
tion of  a  Sheriff ^8  deed;  and  that  parties  be  foreclosed,  eta ;  ^^ but  the 
plaintifb  do  not  pray  for  any  personal  decree  against  the  said  defai- 
dants,  or  either  of  them/' 

Mrs.  Brown  donurred  to  the  complaint,  as  not  stating  facts  suffici- 
ent to  constitute  a  cause  of  action.  Oyerruled.  She  then  answered, 
denying  the  separation  from  her  husband,  as  charged;  averring  that 
he  was  residing  in  this  State  at  the  time  she  executed  the  mortgages, 
though  in  a  different  county;  and  that  the  property  wl&s  the  home- 
stead of  herself  and  husband,  and  not  her  separate  estate;  and  asking, 
that  the  instruments  of  mortgage  be  cancelled  and  delivered  up.  The 
case  having  been  tried  before  the  Court,  by  consent,  without  a  jury^  a 
decree  of  dismissal  was  entered.    Plaintiffs  appeaL 

B.  8.  Brooks,  for  Appellants. 

1.  If  the  property  in  this  case  was  the  separate  property  of  the  wife, 
she  being  abandoned  by  her  husband,  she  had  the  same  right  to  contract 
in  respect  to  it  as  a  femme  sole.  (Wood's  Dig.  art.  2680 ;  2  Story's  Eq. 
Jur.  sec.  1387;  CecU  v.  Nixon,  1  Atk.  278;  2  Eoper  on  H.  &  W.  Ch. 
18,  sec.  4;  2  Browne,  193;  1  Hill,  8;  18  Johns.  141;  16  Mass.  31; 
4  McCord,  148;  17  S.  &  K.  130;  2  Bay.  162;  Id.  333;  4  Met  478; 
2  Ala.  63.7;  9  Id.  855;  1  Bos.  &  Pul.  226.) 

2.  If  the  note  and  mortgage  do  not  take  effect,  as  such,  still,  they  are 
good  as  a  charge  upcm  the  land,  as  the  separate  estate  of  the  wife.  (21 
Eng.  L.  &  E.  668;  13  Cal.  1;  Morrison  v.  Wilson,  Id.;  9  Id.  321; 
Ingold^by  v.  Jmn,  12  Id. ;  2  Story's  Eq.  Jur.  sec.  1397-8 ;  2  Bright  H. 
ft  W.  249-264;  17  Johns.  668;  3  J,  C.  129;  7  Paige,  9;  20  Wend. 
670;  4  Barb.  407;  11  Paige,  476;  1  Comst  462.) 

J.  J.  Papy,  for  Respondent 

1.  A  promissory  note  made  by  a  married  woman  during  coverture,  is 
void.  (Vance  v.  Wells,  6  Ala.  737 ;  Edwards  v.  Davis,  16  Johns.  281; 
Chitty  on  Bilk,  21  (side  page) ;  Story  on  Pr.  Notes,  sec.  86 ;  22  Wend. 
626;  4  Dana,  146;  2  Kent,  164.)  And  this,  although  she  be  living 
apart  from  her  husband,  and  have  a  separate  maintenance.  (Marshall 
V,  Ruttan,  8  T.  E.  646 ;  Chitty  on  Bills,  21 ;  2  Hill,  260.) 

A  femme  covert  cannot  contract,  under  the  law  of  this  State,  so  as  tu 
lender  her  liable  in  an  action  at  law.    (Rowe  y.  Kohle,  4  da.  28S.) 
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A  married  woman  has  no  power  to  bind  herself.     (3  Barb.  600;  1  J. 
«h.R.  450;  17  Johns.  548.) 

2.  To  incumber  the  realty,  the  wife  must  acknowledge  separate  and 
apart  from  the  husband,  and  he  must  unite  in  the  incumbrance. 
(Selover  v.  Am.  R.  Co.  7  Cal.  266;  Wood's  Dig.  488,  sec.  6;  8  Cow. 
271;lld.  89;16John8.  110.) 

3.  Sec.  1,  p.  490,  Wood's  Digest,  is  not  applicable  to  this  case,  as  the 
first  note  and  mortgage  were  made  before  the  statute,  and  the  second 
mortgage  was  made  but  shortly  after  the  statute.  Besides,  the  require- 
ments of  the  second  section  were  not  complied  with,  as  to  the  ac- 
knowledgment, nor  is  there  anything  to  show  that  the  husband  was 
out  of  the  State,  etc. 

Baldwin,  J.  delivered  the  opinion  of  the  court  —  Cope,  J.  concur- 
ring. 

The  bill  in  this  case  was  filed  to  subject  a  lot  in  San  Francisco  to  sale, 
for  the  payment  of  a  note  and  mortgage  made  by  Mrs.  Brown.  Brown, 
in  1853, went  off  and  left  his  wife  to  take  care  of  herself.  Before  going, 
he  made  a  deed  of  bargain  and  sale  of  this  lot  to  his  wife.  The  bill 
alleges,  that  "immediately  thereupon,  the  said  Catharine  Brown  entered 
into  the  possession,  use  and  occupation  of  the  premises,  and  has  ever 
since  remained  in  the  quiet  enjoyment  thereof,  as  her  separate  property, 
and  without  any  interference  of  her  said  husband."  On  the  twenty- 
first  of  April,  1853,  Catharine  Brown  mortgaged  this  property  to  one 
Henshaw,  for  $1,000,  with  interest,  etc.  This  principal  sum  was  spent 
in  improving  the  property.  Henshaw  assigned  this  note  and  mori:gage 
to  Alexander  J.  Forbes,  and  he  to  the  female  plaintiff.  In  1856,  Mrs. 
Brown  made  a  new  note  and. mortgage,  for  a  balance  due  on  the  old 
note  to  the  plaintiff.  Brown  did  not  answer.  The  wife  answered, 
denying  her  separation  from  her  husband,  as  charged  in  the  bill. 

The  deed  of  Brown  to  his  wife  is  not  set  out,  so  that  we  cannot 
know  whether  any  terms  of  it  go  to  create  a  separate  estate  in  the  wife. 
We  presume,  however,  that  it  is  in  the  common  form  of  a  deed  of 
bargain  and  sale. 

The  bill  evidently  proceeds  upon  the  idea,  that  the  husband  had  no 
interest  in  the  property;  but  that  the  title  vested  in  the  wife,  as  her 
separate  property  by  the  deed ;  and  the  attempt  is  made  to  subject  the 
property  as  that  of  the  wife,  by  the  act  of  the  wife,  and  for  her  debt  — 
with  which  debt  the  husband  is  not  charged  to  have  anything  to  do,  or 
to  be  in  any  way  bound  to  pay  it. 
Vol.  XVI.— 19 
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The  default  of  the  husband,  therefore,  becomes  unimportant,  for  no 
averments  are  made  against  him,  making  him  or  his  property  liable. 

To  make  out  plaintiff^s  case,  therefore,  something  must  be  diown  to 
bind  the  wife,  or  to  subject  this  property  as  hers,  or  as  bound  by  her  acts. 

If  this  property  were,  after  this  deed,  common  property,  as  it  was 
before,  or  the  separate  property  of  the  husband  —  of  which  we  are  not 
advised  —  still,  nothing  appears  by  this  bill  to  entitle  the  plaintiflf  to 
the  relief  which  he  seeks. 

If  we  take  the  plaintiffs  theory  for  true,  that  the  property  became 
by  the  deed  the  separate  property  of  the  wife,  then  the  deed  of  mortgage 
must  have  been  so  executed  as  to  bind  it.  But  the  statutes  of  the  State 
prescribe  the  mode  of  charging  such  separate  estate — at  least,  if  ac- 
quired after  the  acts  were  passed ;  and  we  do  not  see  that  these  acts,  when 
operating  in  fuiuro,  are  not  constitutional.  These  acts  require,  that  the 
husband  shall  imite  in  the  conveyance ;  and  this  is  an  indispensable  con- 
dition, as  we  more  than  intimated  in  the  case  of  Morrison  v.  Wilson. 

It  is  true,  that  there  is  an  exception  to  this  requirement.  It  is  found 
in  the  Act  of  February  14th,  1865,  (Wood's  Digest,  490)  which  is  in 
these  words :  "  Section  1,  article  2,630.  That  a  married  woman,  of  legal 
age,  shall  have  power  to  convey  and  transfer  lands,  or  any  estate  or 
interest  therein,  vested  in  or  held  by  her  in  her  own  right,  as  fully  and 
perfectly  as  she  might  or  could  do  if  single  or  unmarried ;  provided,  the 
husband  of  such  married  woman  be  not,  and  for  one  year  next  preced- 
ing the  execution  of  the  instrument  of  conveyance  by  the  wife,  has  not 
been  bona  fide  residing  in  this  State.  Section  2.  The  execution  of  an 
instrument  of  conveyance  by  a  married  woman,  independent  of  her 
husband,  as  provided  in  the  preceding  section,  shall  be  acknowledged 
before  the  District  Judge  of  the  county  in  which  the  lands  described  in 
the  conveyance  are  located,  and  the  Judge  taking  such  acknowledg- 
ment, shall,  before  he  certify  the  same,  be  satisfied  by  the  oaths  of  at 
least  two  credible,  disinterested  citizens  of  this  State,  that  the  husband 
of  such  married  woman  does  not,  and  for  one  year  next  preceding  the 
day  of  acknowledgment  has  not  resided  in  this  State;  which  fact,  and 
the  names  of  the  witnesses  by  whom  the  same  was  proved,  shall  be  re- 
cited in  the  certificate  of  acknowledgment.** 

But  this  case  does  not  fall  within  these  provisions.  Because,  first, 
the  husband  is  not  shown  to  have  been  a  non-resident  of  the  State, 
within  the  meaning  and  limitation  of  these  provisions ;  and  second,  the 
defed  does  not  seem  to  have  been  executed  and  acknowledged  as  pro- 
vided by  the  second  section  of  the  act. 


Digitized  by 


Google 


SUPEEMB  COUET— JULY  TEEM,  1860.  Ml 

Wheeler  «•  Hampsoiiu 

The  fact  of  the  abandonment  of  the  wife  by  the  husband,  or  his  snf- 
f  ering  her  to  act  as  a  femme  sole,  as  stated  in  the  bill,  if  snch  were  the 
facts  —  whatever  the  effect  of  this  may  have  been  to  render  her  person- 
ally liable  for  her  contracts  —  neither  gave  her  a  right  to  bind  his  real 
property  or  her  own  by  mortgage;  and  this  seems  to  be  an  answer  to 
the  whole  of  the  plaintiff's  case. 

The  Legislature  had  a  right  to  say  how  this  sort  of  property  should 
be  bound,  and  it  has,  in  effect,  said  that  it  should  not  be  bound  in  this 
way ;  at  least,  no  facts  in  this  record  show  a  right  in  the  wife  to  bind 
the  lot  in  this  manner. 

This  was  the  conclusion  of  the  learned  Judge  below,  and  we  affirm 
his  judgment 

A  rehearing  having  been  granted,  and  had,  the  Court  at  the  January 
term,  1861,  ordered  from  the  Bench,  that  the  former  judgment  be 
affirmed. 


WHEELEB  V.  HAMPSON. 

fforf  T«  Bumett  (15  Cat)  afflrmed. 

Appeal  from  the  Twelfth  District 

Plaintiff  had  judgment  below.    Defendant  appeals. 

Pixley  dk  Smith,  for  Appellant 

McDougai  <£  Sharp,  F.  M.  Haight,  and  Eoge  £  WUaon,  for  Ses- 
pondent 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Field,  0.  J, 
concurring. 

This  case  involves  the  same  principles  as  that  of  Hart  v.  Burnett, 
recently  decided.  The  argument  of  respondent  is  addressed  mainly  to 
show  that  the  title  hdd  by  the  city  is  not  such  as  to  exempt  it  ^om 
execution  sale.  This  question  was  considered  at  great  length  in  the 
case  of  Hart  v.  Bumett,  and  it  is  not  considered  necessary  to  go  over 
the  subject  again.  We  are  satisfied  with  the  decision  in  that  case^  and 
reaffirm  it  now. 

Judgment  reversed* 
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DOLL  V.  MEADOB  et  al. 

CALntttirxA,  Dpon  her  admiwlon  Into  the  Union,  acquired,  under  the  eighth  sec- 
tion of  the  Act  of  Congress  of  September  4th,  1841,  entitled  "An  Act  to 
Appropriate  the  Proceeds  of  the  Sales  of  the  Public  Lands,  and  to  Grant 
Pre-emption  Bights,'*  a  vested  and  present  Interest  In  600,000  acres  of  land, 
with  a  right  to  select  and  locate  the  same.  In  such  manner  as  her  Legislature 
might  direct,  out  of  anj  of  the  public  lands  of  the  United  States,  except  such 
as  were  or  might  be  reserved  from  sale  by  any  law  of  Congress,  or  the  procla- 
mation of  the  President. 

This  right  of  selection  or  location  was  not  suspended  until  the  United  States  bad 
made  their  surveys,  but  locations  made  previous  to  the  survey  of  the  United 
States  were  subject  to  change,  If,  subsequently,  upon  the  survey  being  made, 
they  were  found  to  want  conformity  with  the  lines  of  such  survey.  With  this 
qualification,  and  the  further  qualification  of  a  possible  reservation  by  a  law  of 
Congress,  or  a  proclamation  of  the  President,  previous  to  the  survey,  which 
might  have  required  further  change,  or  the  entire  removal  of  the  location, 
there  was  no  limitation  upon  the  right  of  the  State  to  proceed  at  once  to  take 
possession  and  dispose  of  the  quantity  to  which  she  was  entitled  by  the  grant. 

Conformity  In  the  locations  with  the  sectional  divisions  and  subdivisions  of  the 
United  States  survey  is  required,  to  preserve  Intact  the  general  system  of  sur- 
veys adopted  by  the  Federal  Government,  and  to  prevent  the  inconvenience 
which   would  ensue  from  any  departure  therefrom. 

The  laws  of  this  State,  authorising  the  selection  or  location  of  lands  under  the 
Act  oT  Congress,  provide  for  securing  conformity  In  the  locations  with  the 
lines  of  the  Government  survey. 
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The  effect  of  a  location  pursuant  to   the  laws  of  California,   upon   lands   subject 
to  location,   is  to  make  particular  the  general  grant  of  the  Federal   Govern- 
ment, and  to  vest  an  absolute  and  perfect  title  to  the  same,  which  the  Sta'te*^. 
may,   by  her  patent,   convey. 

Neither  the  tenth  section  of  the  Act  of  1841,  nor  the  Act  of  May  23d.  1844,. 
entitled  "An  Act  for  the  Relief  of  Citizens  of  Towns  upon  the  Lands  of  the 
United  States,  under  certain  circumstances ;"  nor  the  Act  of  March  3d,  1853, 
providing  "for  the  Survey  of  the  Public  Lands  in  California,  the  Granting  of 
Pre-emption  Rights  therein,  and  for  other  purposes,"  in  effect,  reserve  towik 
sites   from   sale. 

The  Municipal  Pre-emption  Act  of  May  2Sd,  1844,  confers  a  right  upon  the  eor^ 
porate  authorities  or  County  Judges,  to  purchase  the  land  forming  a  town  site,, 
at  the  minimum  Government  price,  for  the  benefit  of  the  Inhabitants  thereof, 
before  the  commencement  of  the  public  sale  of  the  body  of  the  land  in  whiclv- 
the  town  site  is  included  —  and  if  such  right  be  not  exercised,  such  lands, 
with   the  general   mass,  are  offered   for  sale  to  the  public. 

The  lands  In  controversy  were  not  reserved  from  sale  by  the  laws  of  the  United' 
States,  or  by  the  proclamation  of  the  President,  and  consequently,  were 
subject  to  location  by  the  State  of  California,  under  her  laws;  and  the  patent 
of  the  State  properly  Issued  to  the  plaintiff  in  this  cause. 

The  patent  is  the  record  of  the  State  that  the  land  was  subject  to  location 
under  the  grant  of  the  United  States,  and  has  been  located,  through  her  oflacers, 
in  pursuance  of  the  terms  of  the  donation,  and  as  against  parties  who  have 
no  higher  right  than  that  which  arises  from  mere  occupation,  it  imports 
absolute  verity. 

If  a  patent  be  void  upon  Its  face,  it  may  be  assailed  at  any  time  and  in  all  cases,, 
for  it  is  itself  record  evidence  of  the  matter  which  renders  it  a  nullity.  If  It 
be  issued  in  the  absence  of  legislation  directing  a  disposition  of  the  property 
described,  or  by  an  officer  who  is  not  Invested  with  power  to  sign  the  same,  or 
for  an  estate  prohibited,  its  validity  may  also  be  controverted  in  any  action, 
either  directly  or  collaterally;  but  if  the  authority  to  issue  the  patent  depend 
upon  the  existence  of  particular  facts  in  reference  to  the  condition  or  location 
of  the  property,  or  the  performance  of  certain  antecedent  acts,  and  officers 
have  been  appointed  for  the  ascertainment  of  these  matters  In  advance,  who> 
have  passed  upon  them,  and  given  their  Judgment  —  then  the  patent,  thougb 
the  Judgment  of  the  officers  be,  in  fact,  erroneous,  cannot  be  attaclced  collater- 
ally by  parties  showing  title  subsequently  from  the  same  source,  much  less  by^ 
those  who  show  no  color  of  title  in  themselves.  In  such  cases,  the  parties 
without  title  cannot  be  heard  at  all,  and  the  parties  with  subsequent  title 
must  seek  their  remedy  by  scire  facias,  or  bill,  or  information,  to  revoke  the 
first   patent,   or   limit   its  operation. 

A  patent  not  void  upon  its  fhce,  cannot  be  questioned,  either  collaterally  or 
directly,  by  persons  who  do  not  show  themselves  to  be  in  privity  with  a  com- 
mon or  paramount  source  of  title. 

The  defendants  in  this  case  stand  In  no  privity  with  the  United  States,  and 
possess  no  claim,  legal  or  equitable,  to  the  lands  upon  which  they  are  settled 
—  Inasmuch  as  tttey  failed  to  accept  the  proffered  offer  of  the  general  Govern- 
ment to  invest  them  with  title  through  the  action  of  certain  officers  —  and, 
therefore,  cannot  be  heard  in  opposition  to  the  patent  which  the  plaintifl 
holds  from  the  State  of  California. 
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Tlie  case  of  Bummers  y.  Dickinson  (9  Cal.  554)   explained  and  qualified. 

New  States,  under  the  Act  of  September  4tli,  1841,  acquire  their  interest  upoD 
their  admission  into  the  Union,  and  may  make  selections  of  land  before  the 
survey  of  the  United  States  —  which  selections  are  only  subject  to  three 
qualifications :  Ist,  they  must  not  be  of  lands  reserved  from  sale  by  any  law 
ot  CongnfiB  or  the  proclamation  of  the  President;  2d,  they  must  be  in  parcels 

f  ■  of  not  less  than  three  hundred  and  twenty  acres  each ;  and  3d,  the  parcels 
f  selected  must  be  In  such  form  as  to  correspond  with  the  sarvey  of  the  United 

'States,    when   made. 

fitate  selections  will  not  become  absolute  and  dtflnite  until  the  survey  —  until 
then,  the  parcels  selected  may  be  subject  to  a  possible  reservation  from  sale; 
and  when  there  is  no  such  reservation,  they  may  require  some  change  in  their 
exterior  lines,  so  as  to  conform  to  the  official  sectional  divisions  and  subdivisions. 
In  the  legislation  of  the  State,  provision  is  made  so  aa  to  secure  such  conformity. 

Appeal  from  the  Fifteenth  District. 

This  was  an  action  of  ejectment^  to  recover  possession  of  a  lot  in  the 
town  of  Red  Bluffy  in  Tehama  county^  based  upon  a  title  vested  in  the 
plaintiff  by  virtue  of  the  following  patent: 

United  States  of  Amerioa,  State  of  Califobkia. 

''  To  all  whom  these  presents  shall  come.  Greeting: 

"  Whereas,  under  the  provisions  of  an  Act  of  Congress  of  the  TTnited 
States,  entitled  ^An  Act  to  Appropriate  the  Proceeds  of  the  Sales  of 
the  Public  Lands,  and  to  Grant  Preemption  Rights,*  approved  Sep- 
tember 4th,  1841,  500,000  acres  of  the  public  lands  were  granted  to 
the  State  of  California;  / 

"And  whereas,  the  Legislature  of -the  State  of  California  provided 
for  the  selection  and  location  of  the  500,000  acres  of  land,  under  and 
in  pursuance  of  said  act  of  Congress,  by  the  following  Acts  of  the  Leg- 
islature, to  wit: 

*^An  act  entitled  ^An  Act  to  provide  for  the  Disposal  of  the  500,000 
Acres  of  Land  granted  to  this  State  by  Act  of  Congress,  that  the 
People  of  the  State  of  California  may  avail  themselves  of  the  benefit 
of  the  eighth  section  of  the  Act  of  Congress,  approved  April  4th, 
1841,  chapter  sixteen,  entitled  an  Act  to  Appropriate  the  Proceeds  of 
the  Sales  of  the  Public  Lands,  and  to  grant  Preemption  Rights,  the 
following  provisions  are  hereby  enacted ;'  approved  May  3d,  1862 ;  and 
also  an  act  entitled  ^An  Act  Authorizing  the  Location  and  Patenting  of 
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School  Lands/  approved  April  30th,  1867 ;  also  an  act  entitled  'An 
Act  to  pporide  for  the  Location  and  Sale  of  the  unsold  portion  of  the 
500,000  Acres  of  Land  donated  to  the  State  for  School  Purposes, 
and  the  seventy-two  sections  donated  to  the  State  for  the  use  of  a 
Seminary  of  Learning,*  approved  April  23d,  1858. 

''And  whereas,  the  Legislature  of  the  State  of  California  passed  an 
act  entitled  'An  Act  to  provide  for  the  Issuance  of  Patents  of  Lands 
located  with  State  School  Land  Warrants,  and  for  Lands  purchased' 
under  the  Act  of  April  23d,  1858,'  approved  April  16th,  1859. 

"And  whereas,  it  appears  by  the  certificate  of  the  Begister  of  the 
State  Land  Office  No.  1,  issued  in  accordance  with  the  provisions  of 
said  last  named  act,  bearing  date  the  fourth  day  of  June,  1859,  that 
the  tracts  of  land  hereinafter  described  have  been  duly  and  properly 
located,  in  accordance  with  the  provisions  of  the  said  laws  of  this 
State;  and  that  J.  Granville  Doll  is  entitled  to  receive  a  patent  there- 
for. 

"  Now,  therefore,  the  State  of  California  hereby  grants  to  the  said 
J.  Granville  Doll,  and  to  his  heirs  and  assigns  forever,  the  said  tracts 
of  land,  located  as  aforesaid,  and  which  are  known  and  described  as 
follows,  to  wit: 

"  The  east  half  of  the  south-east  quarter  of  section  nineteen,  and 
the  fractional  south-west  quarter  of  section  twenty,  and  the  north  half 
of  the  north-west  quarter  of  section  twenty-nine,  in  township  twenty- 
seven  north,  range  three,  west  of  Monte  Diablo,  meridian,  containing 
two  hundred  and  ninety-six  and  seventy-seven  one-hundredths  acres, 
taken  in  lieu  of  three  hundred  and  twenty  acres;  together  with  all  the 
privileges  and  appurtenances  thereunto  appertaining  and  belonging. 

"To  have  and  to  hold  the  afore-granted  premises  to  the  said  J. 
Granville  Doll,  and  to  his  heirs  and  assigns,  to  his  and  their  use  and 
behoof  forever. 

"In  testimony  whereof,  I,  John  B.  Weller,  Governor  of  the  State 
of  California,  have  caused  these  letters  to  be  made  patent,  and  the  seal 
of  the  State  of  California  to  be  hereunto  affixed. 

"  Given  under  my  hand,  at  the  city  of  Sacramento,  this  twenty- 
second  day  of  June^  in  the  year  of  our  Lord  1859. 

[u  8.]  "  John  B.  Wbllbr, 

"  Governor  of  Stata. 

"  Attest :  Ferris  Porman,  Secretary  of  State. 

"  Countersigned :  H.  A.  Higbt,  Blaster  of  State  Land  Office. 
^    "Bocorded,  June  27th,  1859.*' 
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DoU  9,  lieador. 

The  plaintiff  then  proved  that  the  land  in  controversy  was  within 
the  calls  of  the  patent^  and  the  possession  of  defendant  Meador,  and 
the  value  of  the  use  and  occupation  of  the  land.  This  was  all  the 
testimony  introduced  by  plaintiff. 

Defendants  proposed  to  the  Court  to  prove  as  foUows : 

That  the  lot  and  parcel  of  land  in  the  complaint  described^  is  situate 
within  the  limits  of  the  town  of  Bed  Bluffy  in  the  county  of  Tehama, 
and  State  of  California,  and  constitutes  a  part  of  the  town  site  thereof ; 

That  said  town  site  was  selected  in  the  month  of  June,  1850,  and 
surveyed  and  plotted  into  lots  and  blocks,  and  then  actually  settled 
upon  and  occupied  as  a  town  site  by  sundry  inhabitants  of  the  United 
States  and  of  this  State,  for  the  purposes  of  trade,  and  not  agriculture, 
and  has  been  thence  hitherto  and  continuously,  and  still  is  so  settled 
upon  and  occupied; 

That  the  tract  of  land  whereon  is  situate  the  town  of  Bed  Bluff 
was,  and  every  part  thereof,  at  the  date  of  such  selection  and  settle- 
ment for  a  town,  a  part  and  parcel  of  the  unsurveyed  public  lands  of 
the  United  States; 

That  among  said  inhabitants,  so  settled  upon  and  occupying  said 
lands  embraced  by  said  town  site,  are  defendants,  who,  by  themselves 
and  others,  through  whom  they  claim  and  derive  possession,  have  oc- 
cupied and  peaceably  enjoyed  and  continuously  possessed  the  tract 
and  parcel  of  land  in  complaint  described,  for  purposes  of  residence 
and  trade,  and  not  agriculture,  from  the  date  of  the  aforesaid  selection 
and  settlement  of  said  town  to  the  present  time; 

That  prior  to,  and  on  the  third  day  of  June,  1863,  there  were  set- 
tled upon  said  town  site  of  Bed  Bluff,  embracing  the  tract  or  parcel  of 
land  in  the  complaint  described,  and  in  the  actual  occupancy  of  the 
same,  for  the  purposes  of  trade,  not  agriculture,  about  fifty  inhabit- 
ants, having  and  using  at  and  on  said  town  site,  as  many  as  three 
stores,  three  public  houses,  three  mechanic  shops;  also,  some  private 
residences  and  other  buildings,  usual  in  towns; 

That  said  town  site,  at  the  date  last  aforesaid,  and  now  is,  situate 
on  the  west  bank  of  the  Sacramento  river,  and  at  the  head  of  practical 
navigation  of  the  same  by  steamboats  and  other  water-craft,  used  for 
the  transportation  of  merchandise  and  passengers,  and  then  was,  and 
now  is,  frequented,  for  the  purpose  of  trade  and  transportation,  by 
steamboats,  stages,  large  pack-trains,  and  other  means  used  for  the 
transportation  of  merchandise  to  and  from  said  place ; 
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That  on,  or  before  the  thirty-first  day  of  March,  1855,  there  were 
residing  upon,  and  doing  business  at  said  town  site  of  Red  Blnflf,  in- 
cluding and  embracing  the  lot  and  parcel  of  land  in  complaint  de- 
scribed, as  many  as  two  hundred  and  fifty  inhabitants,  owning,  using 
and  occupying  thereon  numerous  private  residences,  stores,  warehouses,  ' 
hotels,  mechanic  shops,  saloons,  restaurants  and  other  edifices  usual 
in  towns,  occupied  for  the  purposes  of  trade  and  not  agriculture; 

That  at  the  date  or  dates  of  the  location  of  the  said  town  site  of  Red 
Bluff,  and  every  part  thereof,  of  any  and  all  school  land  warrants 
thereon,  or  entries  of  the  same  in  the  way  of  purchase  from  the  State 
of  California  by  plaintiff,  and  patents  issued  thereon,  from  and 
through  the  said  State  of  California,  the  same  condition  of  things, 
as  to  residence  upon  and  occupation  thereof — for  purposes  of  trade  and 
not  agriculture  —  then  continued  to  exist  on  and  at  said  town  site  of 
Red  Bluff,  as  last  stated,  with  a  large  increase  of  inhabitants,  places 
of  trade,  houses  and  business  transacted  thereat. 

The  Court  held  the  testimony  offered  to  be  incompetent  and  irrel- 
evant; to  which  defendants  excepted.  Thereupon,  defendants  oflEered 
in  evidence  a  certified  copy  of  the  township  plot  of  the  United  States 
survey  of  the  land,  embracing  the  legal  subdivision  of  public  lands^ 
whereon  stands  the  town  site  of  Red  Bluff.  Said  plot  shows  a  town 
called  Red  Bluff,  is  signed  by  the  United  States  Surveyor  (Jeneral  for 
California,  and  is  dated  March  Slst,  1855. 

The  defendants  next  offered  to  prove  by  a  "  duly  certified  oflBcial 
document,"  that  the  survey  offered  and  rejected  was  approved  on  the 
thirty-first  of  March,  1855.  This  was  ruled  out  by  the  Court,  to  which 
defendants  excepted. 

The  defendants  then  offered  to  show  by  competent  proof,  that  there 
was  in  the  custody,  and  on  file  in  the  office  of  the  Register  and  Re- 
ceiver of  the  Land  Office  of  the  United  States  of  the  Marysville  Land 
District,  a  duly  certified  copy  from  the  office  of  the  Surveyor  General 
of  the  United  States  for  the  State  of  California,  of  the  same  official 
township  plot  as  shown  by  the  rejected  survey,  at  the  date  of  the  al- 
leged location,  by  the  State  locating  agent,  of  the  land  warrant,  re- 
ferred to  in  the  patent  of  twenty-second  of  June,  1859,  through 
which  the  plaintiff  claims  the  lot  and  parcel  of  land  in  question. 
«This  the  Court  excluded,  and  defendants  took  exception. 

The  defendants  thereupon  offered  to  prove,  by  competent  evidence, 
that  at  no  time  heretofore  have  the  United  States,  through  any  of  their 
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oflBcial  authorities,  by  law  thereto  authorized,  ever  issued  to  the  State 
of  California  a  patent  for  the  legal  subdivisions  of  the  land  embracing 
said  town  site  of  Bed  Bluff,  and  including  the  lot  or  parcel  of  land  in 
the  complaint  described,  or  any  part  thereof;  nor  has  the  Commi&- 
fiioner  of  the  General  Land  Office  of  the  United  States,  or  any  other 
oflScer,  by  law  authorized  so  to  do,  ever  certified  to  the  State  of  Cali- 
fornia, or  to  any  of  its  agents  or  otherwise,  any  list  or  lists  of  land  em- 
bracing and  containing  the  legal  subdivisions  whereon  the  town  site- 
of  Red  Bluff  is  situate;  or  expressed  approval  of  any  alleged  action  of 
the  State  of  California,  had  or  done,  whether  through  its  Legislature 
or  otherwise,  in  the  selection  of  the  said  legal  subdivision  of  land,  or 
any  part  thereof,  for  the  use  and  benefit  of  said  State  or  its  grantees, 
under  any  law  or  laws  whatsoever. 

To  which  offer  to  prove  said  facts  plaintiff  made  no  objection ;  where- 
upon, defendants  called  a  witness,  and  asked  him  the  following  question : 

*^  State  whether  or  not  you  have  made  any  examination  in  the  State 
Land  Office  of  the  State  of  California,  or  any  inquiry  of  the  officers 
having  the  custody  thereof,  and  also  in  the  Land  Office  of  the  United 
States,  at  Marysville,  and  of  the  oflBcers  having  the  custody  of  the 
archives  of  said  oflBces ;  and  also  in  the  office  of  the  Surveyor  Greneral 
of  the  United  States  for  the  State  of  California,  and  of  the  proper 
oflScer  having  the  custody  of  the  archives  thereof,  to  ascertain  whether 
any  patent  from  the  United  States  to  the  State  of  California,  or  certi- 
fied list  made  by  the  Commissioner  of  the  General  Land  Office,  has 
ever  issued  or  been  received,  embracing  the  legal  subdivisions  of  public 
land  whereon  is  situate  the  town  of  Bed  Bluff;  and  if  you  have  made 
fluch  inquiry  and  search  at  those  places,  or  either  of  them,  state  with 
what  result/* 

This  question  was  objected  to  as  an  improper  method  of  proving  said 
facts,  and  that  the  evidence  offered  was  incompetent  for  such  purpose. 
This  objection  was  sustained  by  the  Court,  and  defendants  excepted. 

Defendants  then  offered  to  prove  by  competent  testimony,  that  they, 
by  themselves,  and  those  under  whom  they  entered  upon  the  premises 
in  question,  have  always  held  and  occupied  the  same  and  every  part 
thereof,  under  a  claim  of  right  thereto,  derived  under  the  law  of  Con- 
gress of  the  United  States,  approved  Sept.  4th,  1841;  and  also,  the 
further  act  of  the  Congress  of  the  United  States,  approved  May  23d, 
1844,  as  well  as  other  laws  of  the  United  States. 

This  was  also  ruled  out  by  the  Court,  imder  the  exception  of 
defendants. 
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Judgment  was  rendered  for  the  plaintiff.  Defendants  moved  for  a 
new  trial,  which  being  denied,  they  appealed  to  this  Court. 

On  the  argument  in  this  Court,  counsel  for  plaintiff  and  respondent 
procured  leave  to  file  the  proclamation  of  the  President,  dated  June 
30th,  1858,  ordering  the  tract  of  land  described  in  plaintiff^s  patent,  as 
well  as  the  lands  surrounding  it,  to  be  offered  for  sale  on  the  four- 
teenth day  of  February,  1859. 

The  following  are  the  laws  of  Congress,  and  sections  thereof,  which 
have  application  to  this  case,  and  for  convenient  reference  are  here- 
with given: 

**  Act  of  Congress,  September  4th,  1841,  *  To  Appropriate  the  Pro- 
ceeds of  the  Sales  of  the  Public  Lands,  and  to  Grant  Preemption 
Rights.* 

"  Sec.  8.  And  be  it  further  enacted.  That  there  shall  be  granted  to 
each  State  specified  in  the  first  section  of  this  act,  500,000  acres  of 
land,  for  purposes  of  internal  improvement :  Provided,  that  to  each  of 
the  said  States,  which  has  already  received  grants  for  said  purposes, 
there  is  hereby  granted  no  more  than  a  quantity  of  land  which  shall, 
together  with  the  amount  such  State  has  already  received,  as  aforesaid, 
make  600,000  acres ;  the  selections  in  all  of  the  said  States  to  be  made 
within  their  limits,  respectively,  in  such  manner  as  the  Legislatures 
thereof  shall  direct,  and  located  in  parcels  conformably  to  sectional 
divisions  and  subdivisions,  of  not  less  than  three  hundred  and  twenty 
acres  in  any  one  location,  on  any  public  land,  except  such  as  is,  or  may 
be  reserved  from  sale  by  any  law  of  Congress,  or  proclamation  of  the 
President  of  the  United  States;  which  said  locations  may  be  made  at 
any  time  after  the  lands  of  the  United  States,  in  said  States,  respect- 
ively, shall  have  been  surveyed  according  to  existing  laws.  And  there 
shall  be,  and  hereby  is,  granted  to  each  new  State  that  shall  be  here- 
after admitted  into  the  Union,  upon  such  admission,  so  much  land  as, 
including  such  quantity  as  may  have  been  granted  to  such  State  before 
its  admission,  and  while  imder  a  Territorial  Government,  for  purposes 
of  internal  improvement,  as  aforesaid,  shall  make  600,000  acres  of 
land,  to  be  selected  and  located  as  aforesaid. 

"  Sec.  10.  And  be  it  further  enacted.  That  from  and  after  the  pas- 
sage of  this  act,  every  person  being  the  head  of  a  family,  a  widow,  or  sin- 
gle man,  over  the  age  of  twenty-one  years,  and  being  a  citizen  of  the 
United  States,  or  having  filed  his  declaration  of  intention  to  become 
a  citizen,  as  required  by  the  Naturalization  Laws,  who,  since  the  first 
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day  of  June,  A.  D.  18'40,  has  made,  or  shall  hereafter  make,  a  settle- 
ment in  person  on  the  public  lands  to  which  the  Indian  title  had  been, 
at  the  time  of  such  settlement,  extinguished,  and  which  has  been,  or 
shall  have  been  surveyed  prior  thereto,  and  who  shall  inhabit  and  im- 
prove the  same,  and  who  has  or  shall  erect  a  dwelling  thereon,  shall  be 
and  is  hereby  authorized  to  enter  with  the  Register  of  the  Land  Office 
for  the  district  in  which  such  land  may  lie,  by  legal  subdivision,  any 
number  of  acres,  not  exceeding  one  hundred  and  sixty,  or  a  quarter 
section  of  land,  to  include  the  residence  of  such  claimant,  upon  paying 
to  the  United  States  the  minimum  price  of  such  land,  subject,  how- 
ever, to  the  following  limitations  and  exceptions :  -No  person  shall  be 
entitled  to  more  than  one  preemptive  right  by  virtue  of  this  act;  no 
person  who  is  the  proprietor  of  three  hundred  and  twenty  acres  of  land 
in  any  State  or  Territory'  of  the  United  States,  and  no  person  who 
shall  quit  or  abandon  his  residence  on  his  own  land  to  reside  on  the 
public  land  in  the  same  State  or  Territory,  shall  acquire  any  right  of 
preemption  under  this  act;  no  lands  included  in  any  reservation,  by 
any  treaty,  law,  or  proclamation  of  the  President  of  the  United  States, 
or  reserved  for  salines,  or  for  other  purposes ;  no  lands  reserved  for  the 
support  of  schools,  nor  the  lands  acquired  by  either  of  the  two  last 
treaties  with  Miami  tribe  of  Indians  in  the  State  of  Indiana,  or  which 
may  be  acquired  of  the  Wyandot  tribe  of  Indians  in  the  State  of 
Ohio,  or  other  Indian  reservation  to  which  the  title  has  been,  or  may 
be  extinguished  by  the  United  States,  at  any  time  during  the  operation 
of  this  act;  no  sections  of  land  reserved  to  the  United  States,  alternate 
to  other  sections  granted  to  any  of  the  States  for  the  construction  of 
any  canal,,railroad,  or  other  public  improvement ;  no  sections,  or  frac- 
tions of  sections,  included  within  the  limits  of  any  incorporated  town ; 
no  portions  of  the  public  lands  which  have  been  selected  as  the  site  for 
a  city  or  town ;  no  parcel  or  lot  of  land  actually  settled  and  occupied 
for  the  purposes  of  trade,  not  agriculture;  and  no  lands  on  which  are 
situated  any  known  salines,  or  mines,  shall  be  liable  to  entry  under  and 
by  virtue  of  the  provisions  of  this  act.  And  so  much  of  the  proviso  of 
the  act  of  twenty-second  of  June,  1838,  or  any  order  of  the  President 
of  the  United  States,  as  directs  certain  reservations  to  be  made  in  favor 
of  certain  claims  under  the  treaty  of  Dancing  Rabbit  Creek,  be,  and 
the  same  is  hereby  repealed:  Provided,  that  such  repeal  shall  not 
affect  any  title  to  any  tract  of  land  secured  in  virtue  of  said  treaty. 
">^T.  14.  And  he  it  further  enacted.  That  this  act  shall  not  delay 
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the  sale  of  any  of  the  public  lands  of  the  United  States  beyond  the 
time  which  has  been,  or  may  be,  appointed  by  the  proclamation  of  the 
President;  nor  shall  the  provisions  of  this  act  be  available  to  any  per- 
son or  persons  who  shall  fail  to  make  the  proof  and  payment,  and  file 
the  affidavit  required,  before  the  day  appointed  for  the  commencement 
of  the  sales  aforesaid." 

*^  An  Act  for  the  Relief  of  the  Citizens  of  Towns  upon  the  Lands  of 
the  United  States,  under  certain  circumstances. 

^'Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  whenever  any 
portion  of  the  surveyed  public  lands  has  been,  or  shall  be  settled  upon 
and  occupied  as  a  town  site,  and,  therefore,  not  subject  to  entry  under 
the  existing  preemption  laws,  it  shall  be  lawful  in  case  such  town  or 
place  shall  be  incorporated,  for  the  corporate  authorities  thereof,  and 
if  not  incorporated,  for  the  Judges  of  the  County  Court  for  the  county 
in  which  such  town  may  be  situated,  to  enter  at  the  proper  land  office, 
and  at  the  minimum  price,  the  land  so  settled  and  occupied,  in  trust, 
for  the  several  use  and  benefit  of  the  occupants  thereof,  according  to 
their  respective  interests;  iiie  execution  of  which  trust,  as  to  the  dis- 
posal of  the  lots  in  such  town,  and  the  proceeds  of  the  sales  thereof,  to 
be  conducted  under  such  rules  and  regulations  as  may  be  prescribed  by 
the  legislative  authority  of  the  State  or  Territory  in  which  the  same  is 
situated :  Provided,  that  the  entry  of  the  land  intended  by  this  act  be 
made  prior  to  the  commencement  of  the  public  sale  of  the  body  of  land 
in  which  it  is  included,  and  that  the  entry  shall  include  only  such 
land  as  is  actually  occupied  by  the  town,  and  be  made  in  conformity  to 
the  legal  subdivisions  of  the  public  lands  authorized  by  the  Act  of 
twenty-fourth  of  April,  one  thousand  eight  hundred  and  twenty,  and 
shall  not  in  the  whole  exceed  three  hundred  and  twenty  acres ;  And 
provided,  also,  that  any  act  of  said  trustees,  not  made  in  conformity  to 
the  rules  and  regulations  herein  alluded  to,  shall  be  void  and  of  none 
effect :  And  provided,  also,  that  the  corporate  authorities  of  the  town 
of  Weston,  in  the  county  of  Platte,  State  of  Missouri,  or  the  County 
Court  of  Platte  count}'  in  said  State,  shall  be  allowed  twelve  months 
from  and  after  the  passage  of  this  act,  to  enter  at  the  proper  land 
office  the  lands  upon  which  said  town  is  situate. 

^  Act  of  March  3d,  1853, '  Providing  for  the  Survey  of  the  Public 
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Lands  in  Calif omia,  the  Granting  of  Preemption  Rights  therein,  and 
for  other  purposes/ 

^  Sec.  8.  And  he  it  further  enacted,  That  the  public  land?,  not  being 
mineral  lands,  occupied  as  towns  or  villages,  shall  not  be  subdivided, 
or  subject  to  sale,  or  to  be  appropriated  by  settlers  under  the  provisions 
of  this  act,  but  the  whole  of  such  lands,  whether  settled  apon  before 
or  after  the  survey  of  the  same,  shall  be  subject  to  the  provisions  of 
the  act  entitled  '  An  Act  for  the  Relief  of  the  Citizens  of  Towns  upon 
the  Lands  of  the  United  States,  under  coii»in  circumstances,'  approved 
May  23d,  1844 ;  except  such  towns  as  are  located  on  or  near  mineral 
lands,  the  inhabitants  of  which  shall  have  the  right  of  occupation  and 
cultivation  only  until  such  time  as  Congress  shall  dispose  of  the  same; 
nor  shall  any  lands  specially  reserved  for  public  uses  be  appropiiated 
under  the  provisions  of  this  act." 

0.  C.  Pratt,  for  Appellants. 

1.  The  location  of  the  school  warrant  and  the  patent  issued  to 
plaintiff  gave  him  no  title,  inasmuch  as  town  sites  were  reserved  from 
entry  and  sale  by  the  laws  of  Congress.  (Chotard  v.  Pope,  12  Wheat 
655 ;  Jackson  v.  Wilcox,  13  Peters,  498 ;  Oear  v.  United  States,  3  How. 
121;  Preemption  Law  of  September  4th,  1841;  Act  of  May  23d, 
1844;  Act  of  March  3d,  1853.) 

II.  A  State  location  made  before  survey  by  the  United  States 
authorities  is  void.  The  eighth  section  of  the  Act  of  1841  requires  locar 
tions  made  to  be  conformable  to  the  United  States  sectional  divisions 
and  subdivisions ;  and,  therefore,  before  these  divisions  are  marked  out 
by  survey  there  can  be  no  locations  made  that  conform  to  these  lines. 

III.  The  eighth  section  of  the  Act  of  1841  gave  the  State  no  pres- 
ent title  upon  her  admission  in  the  Union.  {Foley  v.  Harrison,  IB 
How.  433.) 

IV.  The  defendants  being  in  possession  can  defend  that  possession 
by  showing  that  the  patent  issued  for  lands  reserved  from  sale.  {PolVs 
Lessee  v.  Wendell,  9  Cranch,  87;  Patterson  v.  Winn,  11  Wheat.  380; 
Stoddard  v.  Chambers,  2  How.  284;  Summers  v.  Dickinson,  9  CaL 
554;  Bird  v.  Lisbros,  Id.  1.) 

Oeo.  Cadwaiader,  for  Respondent. 

I.    Upon  the  admission  of  California  into  the  Union,  under  the 
Vol.  XVI.— 20 
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eighth  section  of  the  Act  of  1841,  she  acquired  a  present  and  vested 
interest  in  500,000  acres  of  land,  oyer  the  location  of  which  the  legis- 
lative power  of  the  State  is,  and  was,  plenary  and  exclusive,  only  cir- 
cumscribed and  declared  non-applicable  to  lands  reserved  from  sale  by 
law,  or  the  proclamation  of  the  President 

1.  Unlike  the  majority  of  Federal  grants  or  concessions,  the  right  of 
survey  and  location  is  not  reserved,  but  that  right,  privilege  or  power 
passed  with  the  grant  and  vested  in  the  political  authorities  of  Califor- 
nia. Operative  Congressional  grants,  that  dispense  with  further  action 
on  the  part  of  the  United  States  authorities,  are  not  new  things  in  either 
Federal  or  State  jurisprudence.     {Chouteau  v.  Eckhart,  2  How.  344.) 

On  the  eighth  of  August,  1846,  Congress  passed  a  law  conmiencing 
thus: 

"  That  there  be,  and  hereby  is,  granted  to  the  State  of  Wisconsin, 
on  the  admission  of  such  State  into  the  Union,  for  the  purpose  of  im- 
proving the  navigation  of  the  Fox  and  Wisconsin  rivers,  in  the  Terri- 
tory of  Wisconsin,  and  of  constructing  the  canal  to  unite  said  rivers  at 
or  near  the  portage,  a  quantity  of  land  equal  to  one-half  of  three  sec- 
tions in  width,  on  each  side  of  the  said  Fox  river,  and  the  lakes  through 
which  it  passes,  from  its  mouth  to  the  point  where  the  portage  canal 
shall  enter  the  same,  and  on  each  side  of  said  canal,  from  one  stream 
to  the  other,  reserving  the  alternate  sections  to  the  United  States ;  to 
be  selected  under  the  directions  of  the  Governor  of  the  State,  and  such 
selection  to  be  approved  by  the  President  of  the  United  States.'* 

Construing  this  act,  the  Supreme  Court  of  Wisconsin,  in  the  case  of 
Veeder  v.  Ouppy,  (3  Wis.  502)  said: 

"  At  the  time  of  the  passage  of  the  act,  (referring  to  a  State  law) 
none  of  the  lands  had  been  selected  by  the  Governor  and  approved  by 
the  President,  but  the  title  of  the  State  was  as  complete  as  it  ever  has 
been,  to  the  certain  quantity  of  land  granted.  No  further  act  of  the 
United  States  was  necessary,  nor  was  any  other  act  ever  done  or  per- 
formed to  vest  .the  fee  in  the  State.  The  selection  by  the  Governor, 
and  the  approval  by  the  President,  were  acts  of  partition  only,  not  of 
conveyance.  They  tended  in  no  degree  to  enlarge  the  scope  of  or  con- 
firm the  grant.  The  State  being  the  owner  of  the  land,  had  a  right  to 
prescribe  such  rules,  terms  and  conditions  to  the  disposal  of  the  lands 
granted,  not  inconsistent  with  the  terms  of  the  grant,  as  it  should  deem 
proper.    If  the  United  States  could  convey  a  perfect  title,  the  State 
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could  take  it  —  the  title  in  the  State  is  as  full  and  complete  as  that  of 
any  other  soYcreign  landholder.  The  grant  took  effect,  potentially,  on 
the  admission  of  the  State  into  the  Union,  on  the  twenty-ninth  day  of 
May,  1848.'*  (FremofWs  case,  17  How.  667;  United  States  v.  Jftn- 
nesota  &  N.  V.  R.  R.  Co.  Id.  1;  Foley  v.  Harrison,  16  Id.  689.) 

2.  The  provision  in  the  eighth  section  of  the  Act  of  1841,  prescrib- 
ing that  tiie  State  locations  should  be  made  after  the  surveys  were 
completed  under  existing  laws,  has  no  bearing  upon  the  point  under 
discussion,  as  the  object  and  intent  thereof  were  merely  to  secure  loca- 
tions according  to  the  United  States  legal  subdivisions,  and  preserve 
intact  the  Federal  regulations  concerning  the  same.  As  the  location  of 
plaintiff,  in  this  particular,  was  in  exact  conformity  with  the  United 
States  subdivisions,  as  the  patent  upon  its  face  shows,  this  provision 
is  fully  satisfied. 

And  again :  When  the  estate  of  California  vested  on  the  seventh  of 
September,  1860,  no  provision  was  made  for  surveys.  No  law  having 
such  an  object  was  in  existence;  and,  therefore,  to  California  the  re- 
striction did  not  apply. 

3.  Our  location,  the  record  shows,  does  conform  to  the  United  States 
sectional  divisions  and  subdivisions.  In  the  words  of  the  eighth  sec- 
tion of  the  Act  of  1841,  we  can  say  that  our  land  is  located  in  parcels 
conformably  to  the  sectional  divisions  and  subdivisions.  The  State,  it 
is  true,  acts  at  her  peril  before  the  surveys ;  but,  if  the  surveys,  when 
made,  prove  the  Staters  location  was  correct,  the  injunction  of  the 
grant,  the  grant  itself,  and  the  reason  thereof,  are  satisfied. 

There  is  nothing  magical  in  a  survey.  The  general  preemptioa 
law,  passed  in  1853,  authorized  preemptions  on  unsurveyed  lands,  but 
provided  that,  when  surveys  were  made,  preemptioners  should  make 
their  locations  correspond  with  the  United  States  divisions.  It  is 
absurd  to  say  that  the  existence  of  the  public  surveys  gave  the  State 
a  rierht  of  selection. 

IT.  The  fourth  section  of  the  State  Act  of  April  16th,  1869,  is 
constitutional,  and,  therefore,  the  patent  issued  thereunder  vested  in 
Doll  a  good  and  valid  title  in  fee  simple.  (Edwards  v.  Pope,  3  Scam. 
465.) 

1.  It  is  sufficient  to  support  the  validity  of  the  fourth  secti(m,  to  say, 
th«t  iho  State  of  California,  by  virtue  of  her  right  to  determine  a 
qur^pf^'on  of  title  between  two  adverse  private  claimants  or  proprietors, 
•lid  not  undertake  to  do  so  by  legislative  fiat  or  bull,  but  constituted  a 
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tribunal,  gave  it  jurisdiction,  provided  for  notice  of  trial,  insured  ad- 
yerse  claimants  a  standing  and  a  day  in  court,  made  proof  of  certain 
matters,  consistent  with  the  federal  regulations,  necessary  to  success, 
and  a  failure  thereof  fatal  to  the  claimant^  threw  around  the  proceed- 
ing— '^  ex  abundcmtia  cautela/^  all  the  safeguards  necessary  to  the 
proper  determination  of  the  question. 

The  question  in  this  case  was,  whether  the  State  of  California's 
general  right  to  have  three  hundred  and  tweniy  acres  of  land  for  the 
respondent,  had  particularly  attached  to  the  premises  in  controversy. 

That  issue  was  heard  by  the  State  Register,  and  decided  in  favor  of  • 
Doll,  and,  of  course,  against  all  adverse  claimants.  The  result  of  his 
determination,  or  sentence,  was  the  patent,  which,  under  the  fourth 
section,  operates  as  an  absolute  vestiture  of  the  fee. 

2.  The  legislation  of  California,  in  respect  to  the  disposal  of  the 
500,000  acres  of  land  granted  to  her,  has  been  perfectly  "  consistent " 
with  the  laws  of  Congress,  federal  rules  and  regulations,  and  in  no 
particular  does  it  conflict  therewith. 

Evidence  that  the  land  was  not  subject  to  DolFs  location,  would 
have  obliged  the  State  Register  to  reject  his  application.  Nay,  further: 
respondent  was  obliged  to  bring  his  application,  by  evidence,  within  the 
various  provisions  of  the  State  laws,  to  prove  himself  entitled  to  the 
benefits  of  the  fourth  section  of  the  Act  of  1859. 

The  act  did  not  contemplate  this  proceeding  to  be  nuH  and  void,  or 
intend  that  the  facts  upon  which  the  patent  issued  should  be  reviewed. 
It  was  to  avoid  such  a  result  that  the  fourth  section  was  enacted,  and 
the  wisdom  of  it  is  made  apparent  by  the  character  of  this  controversy. 

Like  a  decree  of  a  court  of  competent  jurisdiction,  this  patent 
binds  the  interest  of  all  private  parties.  ^  (3  Story,  742.) 

To  overthrow  the  fourth  section,  declare  it  void  and  inoperative, 
would  seriously  impair  the  land  policy  of  the  State,  now  quite  compre- 
hensive, and  under  which  rights  of  great  magnitude  have  grown  up  — 
throw  a  firebrand  into  the  only  class  of  titles  regarded  as  secure,  and 
virtually  destroy  them. 

m.  The  patent  in  this  case,  being  valid  upon  its  face,  entitled  Doll 
to  the  judgment  which  he  obtained  in  the  District  Court  (Sedgw.  on 
Construction,  451 ;  Bledsoe  v.  Wall,  4  Bibb,  328 ;  l^unf.  134;  Cooper 
V.  Roberts,  18  How.  173;  People  v.  Manrow,  5  Denio,  389;  Field  v. 
Beabury,  19  How.  323;  Parmelee  v.  Oswego  R.  R.  Co.  7  Barb.  599.) 

It  will  be  seen  that  the  theory  of  the  oflSce  of  a  patent  is,  that  it 
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shall  represent  qiwcid  the  land  mentioned  in  it>  the  full  power  of  the 
soyereign  whose  act  (if  valid  upon  its  face)  remains  so  until  vacated 
at  the  instance  of  the  power  which  gave  it  birth.  To  this  general 
principle  some  of  the  cases  indicate  a  modification^  by  recognizing  in 
a  Court  of  Equity  and  sometimes  in  a  Court  of  Law,  a  right  in  a  third 
person  superior  to  that  of  the  holder  of  the  patent,  which,  if  estab- 
lished by  trial,  the  Court  of  Equity,according  to  its  principles,  will  not, 
by  its  decree,  annul  the  patent,  but  order  the  patentee  to  convey  the 
land  therein  described  to  the  party,  who,  of  right,  is  entitled  to  the 
benefit  of  the  patent,  and  to  whom  it  should  have  been  issued.  A  Court 
of  Law  merely  declares  the  title  of  the  defendant  superior  to  that  of 
the  holder  of  the  patent.  The  authorities  show  cases  supporting  these 
propositions.  First,  ^'  that  a  patent  cannot  be  assailed,  either  directly 
or  collaterally — by  either  the  sovereign  who  issued  it,  or  private  per- 
sons—  without  the  law  under  which  it  issued,  or  the  patent  itself, 
reserved  the  right  of  impeachment,  or  without  its  invalidity  is  shown 
upon  its  face.*'  Second,  that  in  a  Court  of  Equity,  the  Government 
Jttay,  for  good  cause,  procure  its  vacation.  Third,  that  in  a  Court  of 
Equity,  a  person  holding  a  right  to  the  land  described  in  the  patent 
superior  to  that  of  the  patentee,  may  procure  a  decree  investing  him- 
self with  the  title  of  the  patentee.  Fourth,  in  suits  at  law,  persons 
holding  a  substantial  title  from  the  common  source  thereof,  superior  to 
that  of  the  patentee,  may  defeat  his  recovery.  Fifth,  where  the  de- 
fendant is  without  title,  he  has  no  standing  in  court,  and  cannot 
question  the  action  of  the  Government,  or  resist  the  patent. 

IV.  The  land  was  not  reserved  from  sale  as  a  town  site,  nor  from 
the  general  right  of  selection  in  California,  vested  under  the  eighth 
section  of  the  Act  of  1841. 

1.  There  is  a  decided  difference  between  a  reservation  of  land  for 
Government  purposes,  and  a  reservation  of  a  town  site.  The  former, 
while  occupied  or  not  abandoned,  is  a  complete  reservation  —  a  dedica- 
tion which  cannot  be  disturbed  by  the  entries  of  third  persons,  or  be 
wrested  from  the  use  intended  by  the  government.  This  is  determined 
by  the  case  of  Wilcox  v.  Jackson,  (13  Pet.' 498.) 

The  latter  is  a  contingent  reservation,  to  become  absolute  when 
Uie  town  authorities,  in  the  manner  prescribed  by  the  law  of  May 
23d,  1844,  enter  and  pay  for  the  land  which  constitutes  the  town 
site. 

A  special  limit  is  fixed,  within  which  the  right  must  be  exercised  — 
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that  is^  before  the  commencement  of  the  land  sale  —  that  period  pass- 
ings the  right  to  enter  the  land  is  lost  to  the  town  authorities,  gone 
forever  —  and  with  it,  the  reservation.  This  mnnicipal  preemption 
law  guarantees  to  the  inhabitants  of  towns  a  right  of  entry  before  the 
lands  have  been  offered  for  sale.  It  is  easy  to  see  that  the  reservation 
is  for  one  purpose,  and  but  one  —  to  make  town  authorities  preferred 
preemptioners,  upon  the  condition  that  they  accept  the  privilege  before 
the  land  around  the  town  site  is  sold.  The  act  that  createB  the  privi- 
lege, fixes  a  period  for  its  determination,  after  which  the  land  is  sub- 
ject to  entry  by  the  State,  or  sale,  as  part  of  the  public  domain. 
(Opinion  of  Attorney  General  Gilpin,  of  July  25th,  1840;  U.  8.  v. 
R.  R.  Bridge  Co.  6  McLean  Beports.) 

2.  The  time  for  their  entry  passing,  town  sites  are  no  longer  con- 
tingent reservations ;  no  longer  subject  to  the  Act  of  May  23d,  1844 ; 
(or  what  must  be  regarded  as  a  part  thereof,  the  eighth  section  of  the 
Act  of  March  3d,  1853)  no  longer  reserved  from  sale  or  entry,  and 
they  may  be  disposed  of  without  a  special  act  of  Congress ;  and  the 
State  of  California  is  not  inhibited  from  taking  up  such  vacant  places; 
as  public  lands  of  the  United  States. 

The  design  of  Congress  was,  and  the  reason  upon  which  the  laws  of 
1844  and  1863  is  based,  is,  for  a  certain  length  of  time,  to  give  town 
authorities  a  preferred  right  of  entry  up  to  a  certain  time  to  take  up 
so  much  of  the  public  lands  as  may  be  occupied  by  the  inhabitants  of 
the  town,  and  no  more;  the  quantity  is  limited,  and  also  the  time 
within  which  the  right  must  be  exercised. 

This  right  cannot  be  said  to  be  continuing ;  cannot  be  said  to  curtail 
the  revenue  of  the  government  —  to  withdraw  the  land  from  sale  or 
entry  by  the  State.  Congress  merely  says  to  the  municipal  authori- 
ties, as  you  are  occupying  our  land  and  we  contemplate  selling  it  soon 
at  one  dollar  and  twenty-five  cents  per  acre,  you  may  at  any  time  be- 
fore we  sell  the  public  land  around  it,  that  is,  if  you  see  proper,  pay  the 
standard  price  and  take  it.  A  mere  proposition,  not  a  contract,  until 
the  offer  is  accepted  and  the  price  paid;  to  this  condition  the  eighth 
section  of  the  Act  of  March  3d,  1853,  subjects  town  sites.  Neither 
act  confers  either  a  legal  or  equitable  right  in  the  inhabitants ;  it  is 
after  the  land  is  entered  that  their  occupation  gives  them  a  right  and 
makes  them  the  beneficiaries  of  a  trust. 

To  test  this  we  ask  the  question,  Has  not  Congress  a  most  undoubted 
right  to  repeal  the  Act  of  May  23d,  1844,  any  time  before  the  land  is 
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entered  and  the  purchase  money  thereof  paid?  Undoubtedly.  But 
when  the  land  is  purchased,  Congress  is  powerless  to  accomplish  the 
destruction  of  such  a  vested  right  This  illustrates,  forcibly,  the  weak 
status  of  appellants. 

Until  the  land  is  entered  in  the  manner  provided  by  the  Act  of  May 
23d,  1844,  the  occupant  has  no  title;  not  even  what  the  appellant  dig- 
nifies, in  his  offered  testimony,  with  the  appellation  of  a  **  claim  of 
right''    (United  States  v.  Brovm,  4  McLean,  378.) 

By  the  survey  appearing  in  the  record  dated  Marjh  31st,  1865,  the 
site  of  "  Red  Bluff  "  is  represented  thereon.  Yet  we  find  the  President 
of  the  United  States  ordering  the  identical  tract  of  land  described  in 
the  patent,  to  be  sold  to  the  highest  bidder,  on  the  fourteenth  of  Feb- 
ruary, 1869.   This,  of  itself,  ignores  the  idea  of  a  reservation. 

V.  The  President's  proclamations,  ordering  public  land  sales,  are 
judicially  noticed.  (Report  of  N.  Y.  Commissioner,  sees.  1706, 1706; 
1  Greenl.  Ev.  8;  2  Green,  Iowa,  191.) 

8.  Heydenfeldt  and  E.  B.  Crocker,  also  for  the  Respondent 

I.  The  patent,  in  this  case,  vested  in  the  plaintiff  "  a  good  and  valid 
title,  in  fee  simple  to  the  lands  therein  described."  Such  is  the  lan- 
guage of  the  act  under  which  this  patent  issued. 

The  Act  of  Congress  of  1841  operated  as  a  present  grant  to  the 
State  the  moment  the  selection  was  made,  without  any  patent  from  the 
United  States.  (Foley  v.  Harrison,  15  How.  433;  Wilcox  v.  Jackson, 
13  Pet  ^9S;  Summers  v.  Dickinson,  9  Cal.  654;  Opinions  U.  S.  Attor- 
ney General,  8  vol.  247,  253,  254,  390.) 

In  pursuance  of  that  act,  this  State  has  passed  various  laws,  provid- 
ing for  the  selection  of  these  lands;  and  under  these  laws,  the  lands 
described  in  the  plaintiff's  patent  were  selected.  But  it  is  insisted  that 
these  lands  were  reserved  from  sale,  and  consequently  from  selection, 
and  to  sustain  this,  the  defendants'  counsel  refers  to  the  Acts  of  Con- 
gress of  1841,  of  1844  and  of  1853. 

But  a  careful  examination  of  these  acts  shows  that  they  do  not  re- 
serve town  sites  from  sale,  within  the  exception  of  the  Donation  Act, 
but  merely  reserve  them  from  entry  under  the  preemption  laws,  until 
the  commencement  of  the  public  sale  of  the  body  of  the  land  in  which 
they  are  situated. 

II.  The  defendants^  being  destitute  of  title,  have  no  right  to  attack 
the  patent 
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1.  Settlers  upon  public  lands  have  no  title ;  at  least,  not  until  they 
have  done  some  act  towards  its  purchase  or  preemption.  (Burgess  V- 
Oray,  16  How.  48,  66;  Memll  v.  Le  Orand,  1  How.  (Miss.)  150; 
Craig  v.  Tappan,  2  Sandf.  Ch.  78;  8  S.  &  M.  234,  368;  Wynn  v.  Mor- 
ris, 20  How.  3-6;  United  States  v.  Brown,  4  McLean,  378.) 

2.  Without  some  title,  defendants  had  no  right  to  attack  the  patent, 
and  the  District  Court,  therefore,  did  not  err  in  ruling  out  the  proof. 
(Moore  v.  Wilkinson,  13  Cal.  478;  Boggs  v.  Merced  M.  Co.  14  lA 
279;  Tount  v.  Howell,  Id.  466.) 

And  this  principle  is  fully  sustained  by  the  following  cases:  Bag- 
nell  V.  Broderick,  13  Peters,  460;  Burgess  v.  Oraof,  16  How.  48; 
Minter  v.  Crotrmelin,  18  Id.  87;  Cooper  v.  Roberts,  18  Id.  173,  182; 
Spencer  v.  Lapsley,  20  Id.  273 ;  7  Barb.  621 ;  Jackson  v.  Lawton,  10 
Johns.  23;  Wiggins  v.  Lusk,  12  111.  1^2  \  Brewer  v.  Manlove,  1  Scam. 
156 ;  Crommelin  v.  Minter,  9  Ala.  694 ;  Boyce  v.  Papin,  11  Miss.  16. 

3.  A  patent  cannot  be  impeached  in  a  collateral  action,  for  any  mat- 
ter dehors,  but  only  in  a  direct  action  brought  by  the  Government  for 
that  purpose,  in  equity,  by  scire  facias  or  information.  (Yownt  v.  ff(W- 
ell,  and  Moore  v.  Wilkinson,  cited  supra;  Gregory  v.  McPherson,  13 
Cal.  662;  White  v.  Burnley,  20  How.  247;  Spencer  v.  Lapsley,  20  Id. 
272;  Field  v.  Seabury,  19  Id.  332;  Cooper  v.  Roberts,  18  Id.  173;  3 
Pet.  320;  7  Wheat  212,  120;  13  Pet.  449;  6  Wheat  293;  6  Cow. 
281;  4  Bibb,  329;  7  Barb.  621;  4  Monroe,  61;  6  Md.  104;  2  Ohio, 
(N.  S.)  216;  16  Geo.  491;  10  Id.  466;  7  B.  Monroe,  80.) 

III.  The  locations  could  be  made  before  the  survey  of  the  United 
States.  The  Act  of  1841  requires  the  locations  to  be  made  "  conform- 
ably to  sectional  divisions  and  subdivisions.'*  "  Conformably  to,'* 
means  in  like  manner,  or  method.  It  does  not  require  them  to  await 
a  survey  by  the  United  States.  It  nowhere  says  so.  On  the  c6ntrary,  it 
says,  "shall  be  located  in  parcels  conformably  to,**  &c.  If  it  had 
intended  otherwise,  the  act  would  have  said,  "  shall  be  located  in  sec- 
tional divisions,  as  made  by  the  United  States  survey.**  The  Legisla- 
ture has  provided  that,  after  the  United  States  survey,  the  lines  of 
the  locations  shall  be  made  to  conform  to  the  lines  of  such  survey. 
The  idea  of  subsequently  shifting,  swinging  or  conforming  lines  of  a 
survey  to  a  subsequent  survey,  is  not  a  new  one  in  that  act. 

It  is  exactly  the  plan  required  in  the  Act  of  Congress,  providing  for 
preoptions  on  unsurveyed  lands. 

It  li  submitted,  that  certainty  is  all  that  is  aimed  at  by  the  Act  of 
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Congress^  and  if  that  can  be  equally  attained  by  a  plan  of  selection 
prior  to  the  survey,  there  is  nothing  in  the  policy  of  the  Government, 
nor  in  a  just  interpretation  of  the  act^  vrhich  would  operate  to  delay  the 
sdections  to  be  made  by  the  State,  until  after  a  survey.  Probably  four- 
fifths  of  the  lands  derived  under  the  Act  of  1841,  have  been  selected 
in  the  same  manner;  and  no  complaint  has  ever  arisen  on  the  part  of 
the  United  States,  of  want  of  conformity  to  her  plans  of  survey,  or  of 
any  embarrassment  arising  from  the  State's  action. 

IV.  The  location  of  lands  belongs  to  the  political  department  of 
Government,  and  the  acts  of  public  officers  therein  cannot  be  attacked 
in  a  collateral  action,  especially  in  a  case  like  this,  where  the  law  pro- 
vides for  the  trial  of  contests  before  the  Begister  of  the  State  Land 
Office  and  the  District  Courts,  prior  to  the  issuing  of  the  patent.  In 
such  case,  the  decision  of  the  Register  is  res  judicata. 

It  would  impose  a  great  hardship  upon  holders  of  title  under  a 
patent,  if  in  every  little  petty  action  of  ejectment  —  perhaps  for  land 
of  little  present  value — ^e  defendant  could  compel  them  to  prove 
every  prerequisite  on  which  the  patent  is  founded.  The  State  has 
especially  provided  how  the  matter  may  be  contested  once  for  all,  and 
thus  evidently  intended  to  relieve  the  patentee  from  such  a  burden  — 
if  it  could  be  imposed  upon  him  under  the  rules  of  law. 

Where  the  law  has  referred  the  decision  of  a  matter  to  the  sound  dis- 
cretion of  a  public  officer,  upon  the  facts  of  which  he  is  the  appropriate 
judge,  his  adjudication  becomes  conclusive.  {Alkn  v.  Blunt,  3  Story, 
742.) 

The  decision  of  land  officers,  in  respect  to  the  right  of  preemption,  is 
conclusive.  (16  Ark.  25;  14  HI.  343;  13  Ala.  137;  9  Miss.  183;  16 
How.  64.)  The  certificate  of  the  surveyor,  authorized  by  law  to  locate 
lands,  is  sufficient  proof  as  to  the  performance  of  all  the  acts  required 
by  law;  and  the  parties  cannot  go  behind  it  (5  Cranch,  234;  3 
Wheat  694;  Haydel  v.  Dufresne,  17  How.  23.) 

Congress  appropriated  a  certain  quantity  of  lands  for  schools,  to  be 
selected  by  the  Secretary  of  the  Treasury,  out  of  any  unappropriated 
public  land.  Held,  that  the  selection  by  the  Secretary  is  ooaiclusive. 
{Campiell  Y.  Township  No.  1,  &c.  12  How.  244.) 

Field,  0.  J.  delivered  the  opinion  of  the  Court — Baij>wik^  J.  and 
Copi^  J.  coneorring. 
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This  is  an  action  of  ejectment  for  the  possession  of  a  lot  situated  in 
the  town  of  Bed  Bluff,  in  the  county  of  Tehama.  The  plaintiff  relies 
for  recovery  upon  a  patent  of  the  State  of  California,  embracing  the 
premises  in  controversy,  issued  to  him  upon  a  location  of  three  hundred 
and  twenty  acres  of  land,  of  the  500,000  acres  granted  to  the  State  by 
the  Act  of  Congress  of  September  4th,  1841.  The  defendant  Meador 
rests  his  defense  upon  the  alleged  selection  of  the  three  hundred  and 
twenty  acres  as  the  town  site  of  Red  Bluff,  and  its  consequent  reserva- 
tion, by  the  terms  of  the  Act  of  Congress,  from  location  by  the  State 
as  a  part  of  the  land  granted  to  her.  The  other  defendants  are  tenants 
under  Meador. 

The  Act  of  Congress  of  September  4th,  1841,  is  entitled  ^*An  Act  to 
Appropriate  the  Proceeds  of  the  Sales  of  the  Public  Lands,  and  to 
Grant  Preemption  Rights; "  and  in  its  first  section  specifies  by  name 
several  States  to  which  ten  per  cent  of  the  net  proceeds  of  the  sales  of 
the  public  lands  —  made  after  a  certain  date  within  their  limits  —  is 
to  be  paid.  Its  eighth  section  is  as  follows :  •"  There  shall  be  granted 
to  each  State  specified  in  the  first  section  of  this  act,  500,000  acres  of 
land,  for  purposes  of  internal  improvement;  provided  that  to  each  of 
the  said  States  which  has  already  received  grants  for  said  purposes, 
there  is  hereby  granted  no  more  than  a  quantity  of  land  which  shall, 
together  with  the  amount  such  State  has  already  received  as  aforesaid, 
make  500,000  acres ;  the  selections  in  all  of  the  said  States  to  be  made 
within  their  limits  respectively,  in  such  maimer  as  the  Legislatures 
thereof  shall  direct,  and  located  in  parcels,  conformably  to  sectional 
divisions  and  subdivisions,  of  not  less  than  three  hundred  and  twenty 
acres,  in  any  one  location  on  any  public  land,  except  such  as  is  or  may 
be  reserved  from  sale  by  any  law  of  Congress  or  proclamation  of  the 
President  of  the  United  States ;  which  said  locations  may  be  made  at 
any  time  after  the  lands  of  the  United  States,  in  said  States  respect- 
ively, shall  have  been  surveyed  according  to  existing  laws.  And  there 
shall  be,  and  hereby  is  granted  to  each  new  State  that  shall  be  hereafter 
admitted  into  the  Union,  upon  such  admission,  so  much  land  as, 
including  such  quantity  a^  may  have  been  granted  to  such  State  before 
its  admission  and  while  under  a  Territorial  Government,  for  purposes 
of  internal  improvement,  as  aforesaid,  shall  make  500,000  acres  of 
land,  to  be  selected  and  located  as  aforesaid.^^ 

The  words  of  the  first  clause  of  this  section  were  held  by  the  Supreme 
Court  of  the  United  States,  in  Foley  v.  Harrison  (15  How.  447)  inop- 


Digitized  by 


Google 


SUPREME  COTJBT  — OCTOBER  TERM,  1860.         815 

Doll  V.  Meador. 

eratiye  to  pass  the  fee  from  the  General  Goyemment  "  The  words  of 
the  Act  of  1841/'  said  the  Court,  "  are,  that '  there  shall  be  granted  to 
each  State,'  not  that  there  is  hereby  granted.  The  words  import  that 
a  grant  shall  be  made  in  future.*'  The  last  clause  of  the  act,  with  ref- 
erence to  the  new  States,  is  materially  different.  Its  words  are,  ^'  there 
shall  be,  and  hereby  is  granted  " —  words  which  operate  to  vest  the  spe- 
cific quantity  in  each  new  State,  immediately  upon  its  admission  into 
the  Union.  Under  it,  upon  her  admission,  California  acquired  a  present 
and  vested  interest  in  tiie  quantity  designated;  with  a  right  to  select 
and  locate  the  same,  in  such  manner  as  her  Legislature  might  direct, 
out  of  any  of  the  public  lands  of  the  United  States,  except  such  as  were 
or  might  be  reserved  from  sale  by  any  law  of  Congress,  or  the  procla- 
mation of  the  President.  It  is  to  be  observed,  that  with  reference  to 
the  States  referred  to  in  the  first  section  of  the  act,  the  sel^ons  and 
locations  are  to  be  made  after  the  lands  of  the  United  States  in  those 
States  respectively  have  been  surveyed  according  to  the  existing  laws. 
But  with  reference  to  the  new  States,  the  time  of  the  selection  and  loca- 
tion is  not  designated.  The  concluding  words  of  the  grant  to  them  — 
providing  that  the  land  is  ''  to  be  selected  and  located  as  aforesaid  " — 
refer,  as  we  conceive,  only  to  the  manner  and  form  of  the  selection,  and 
the  quantity  which  the  several  parcels  must  embrace.  Conformity  in 
the  locations  with  the  sectional  divisions  and  subdivisions  is  required, 
to  preserve  intact  the  general  system  of  surveys  adopted  by  the  Federal 
Government,  and  to  prevent  the  inconvenience  which  would  ensue  from 
any  departure  therefrom.  When,  therefore,  any  location  is  made  by  the 
State,  previous  to  the  survey  of  the  United  States,  it  must  be  subject  to 
change,  if,  subsequently,  upon  the  survey  being  made,  it  be  found  to  want 
conformity  with  the  lines  of  such  survey.  With  this  qualification,  and 
the  further  qualification  of  a  possible  reservation  by  a  law  of  Congress, 
or  a  proclamation  of  the  President,  previous  to  the  survey — which  may 
require  further  change,  or  the  entire  removal  of  the  location — ^we  do  not 
perceive,  either  in  the  language  of  the  act,  or  the  object  to  be  secured, 
any  limitation  upon  the  right  of  the  State  to  proceed  at  once  to  take 
possession  and  dispose  of  the  quantity  to  which  she  is  entitled  by  the 
grant.  It  would  hardly  be  pretended,  that  she  would  be  deprived  of 
the  bounty  of  the  General  Government,  if  no  surveys  were  ever  directed 
by  its  authority,  or  that  the  enjoyment  of  the  estate  vested  in  her  would 
be  suspended  indefinitely,  by  reason  of  its  inaction  in  the  matter. 
The  legislation  of  the  State  bas  proceeded  upon  a  construction  of 
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the  Act  of  Congress  similar  to  that  which  we  have  given,  and  under  it 
interests  of  great  magnitude  have  grown  up^  any  disturbance  of  which 
would  lead  to  consequences  greatly  to  be  regretted.  Surveys  of  the 
public  lands  in  California  were  not  directed  by  any  law  of  Congress, 
until  the  year  1863,  and  yet,  on  the  third  of  May,  1852,  the  Legisla- 
ture passed  an  act  providing  for  the  sale  of  the  600,000  acres  granted 
to  her.  This  act  authorizes  the  Governor  to  issue  land  warrants  for 
not  less  than  one  hundred  and  sixty,  and  not  more  than  three  hundred 
and  twenty  acres,  in  one  warrant,  to  the  amount  of  the  500,000  acres, 
and  the  Treasurer  to  sell  them  at  two  dollars  per  "acre,  and  the  pur- 
chasers and  their  assigns  to  locate  them,  on  behalf  of  the  State,  "  upon 
any  vacant  and  unappropriated  lands  belonging  to  the  United  States 
within  the  State  of  California,  subject  to  such  location,'*  but  declaring 
that ''  no  such  location  shall  be  made  except  in  conformity  to  the  law  of 
Congress,  which  law  provides  that  not  less  than  three  hundred  and 
twenty  acres  shall  be  located  in  a  body.*'  The  fifth  section  provides  that 
the  location  ^^  shall  secure  to  the  purchaser  the  right  of  possession  to 
the  land  *'  until  the  Government  survey,  after  which  the  lines  of  the 
location  shall  be  made  to  conform  to  the  lines  of  sections,  quarter  sec- 
tions, and  fractional  sections,  of  such  survey.  The  seventh  section 
provides  that  if  the  location  be  made  upon  lands  which  prove  not  to  be 
lands  of  the  United  States,  the  party  owning  the  warrants  may  float 
ihem  upon  other  public  lands  in  the  State.  The  fourteenth  section  pro- 
vides that,  so  soon  as  the  lands  located  under  the  act  shall  have  been 
surveyed  by  the  United  States,  and  the  locations  made  to  conform  to 
the  Government  survey,  the  Governor  shall  cause  patents  to  be  issued, 
in  such  manner  and  form  as  the  Legislature  may  prescribe. 

A  disposition,  on  the  part  of  the  State,  to  conform  to  the  require- 
ments of  the  Act  of  Congress  is  apparent  in  the  provisions  of  this  stat- 
ute. The  location  is  authorized  only  upon  vacant  and  unappropriated 
lands,  subject  to  such  location;  it  is  to  be  made  in  parcels,  as  required 
by  the  law  of  Congress;  it  is  to  conform  to  the  lines  of  the  Govern- 
ment survey,  when  that  is  made,  and  the  patent  of  the  State  is  not  to 
issue  until  such  conformity  is  had. 

On  the  thirtieth  of  April,  1867,  the  L^slature  passed  an  act  in  rela- 
tion to  the  location  of  the  warrants  issued  under  the  act  of  1852,  and 
the  issuance  of  patents  for  the  lands  located  thereunder.  It  is  entitled 
**  An  Act  Authorizing  the  Location  and  Patenting  of  School  Lands,*' 
and  its  first  section  provides  that  in  all  cases  where  the  lands  of 
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the  TJoiied  States  have  been  duly  surveyed  by  the  General  Qovem- 
ment,  axid  &at  plat  thereof  has  been  on  file  thirty  days  at  the  Land 
QflSoe  of  the  pitq)er  district,  it  shall  be  lawful  for  the  owners  of  war- 
xants,  issued  under  the  act  of  1852^  to  locate  the  same  according  to 
the  legsl  subdivisions  of  Ihe  public  lands^  by  filing  a  written  applica- 
tion, specifically  describing  the  tract  located,  with  the  Begister  of  the 
United  States  Land  Office  of  the  proper  district,  accompanied  with 
the  affidavit  of  the  parties,  and  of  one  or  more  witnesses,  that  there 
is  no  valid  daim  existing  upon  the  land  adverse  to  the  daim  of  the 
applicants.     (Session  Laws  of  1857,  Ch.  260.) 

On  the  lOlii  of  April,  1858,  the  L^slature  passed  an  act  creating 
a  '^State  Land  Office  for  the  State  of  CaUfomia,''  and  designating  its 
chief  officer  as  *^  the  Begister  of  the  State  Land  Office,''  and  constitut- 
ing the  Surveyor  General,  ex-offtdOj  such  Begister,  until  otherwise 
provided.  (Session  Laws  of  1868,  Ch.  176.)  This  act  prescribes, 
with  much  particulariiy,  the  duties  of  the  Begister;  and  among  them 
is  that  of  keeping  a  record  of  all  lands  selected  by  the  agents  of  the 
State  as  a  portion  of  the  500,000  acres,  showing  the  number  of  acres, 
the  description  of  the  land,  by  range,  township  and  section,  the  name 
of  the  original  purchaser,  and  of  the  selecting  and  locating  agent,  the 
price  per  acre,  and  the  number  of  the  school  land  warrant  under 
which  the  same  is  located. 

On  the  twenty-third  of  April,  1858,  the  Legislature  passed  an  %ct 
proriding  for  the  location  and  sale  of  the  unsold  portion  of  the  500,- 
000  acres,  and  the  seventy-two  sections  donated  for  the  use  of  a  sem- 
inary of  learning.  (Session  Laws  of  1858,  Ch.  279.)  By  this  act,  the 
Governor  is  authorized  to  appoint  and  commission,  in  each  of  the  Uni- 
ted States  Land  Districts  of  the  State,  a  locating  agent,  whose  duty  it 
is  made  to  locate  the  unsold  school  lands,  and  the  seminary  lands  re- 
ferred to,  in  the  manner  provided  by  the  act.  The  agents  are  required 
to  proceed  and  obtain  the  consent  of  such  settlers  as  may  choose  to 
avail  themselves  of  the  benefits  of  the  act,  and  the  request  of  others, 
who  are  not  settlers,  who  may  wish  to  purchase  lands  under  its  pro- 
visions —  such  consent  or  request  to  be  accompanied  with  the  affidavit 
of  the  parties,  and  of  two  disinterested  persons,  that  there  is  no  valid 
daim  eristing  upon  the  land  desired  adverse  to  their  own ;  and  when 
such  consent  or  request  is  obtained  under  such  forms  as  the  Governor 
may  prescribe  to  apply  to  the  Begister  and  Beceiver  of  their  respec- 
tive land  offices,  to  permit  the  location  to  be  made  in  the  name  of  the 
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State,  as  a  part  of  the  land  above  designated,  and  if  permitted,  to 
make  the  location  in  conformity  with  the  laws  and  regulations  of  Uie 
United  States.  The  sijcth  section  confers  upon  the  parties  whose  lands 
have  been  thus  located,  the  right  to  a  certificate  of  purchase  for  the 
same,  upon  paying  one  dollar  and  twenty-five  cents  per  acre,  and  in- 
terest at  the  rate  of  ten  per  cent,  per  annum,  from  Uie  date  of  the 
location  in  the  United  States  Land  OflBce;  or,  if  the  purchaser  prefer, 
upon  paying  twenty  per  cent,  of  the  purchase  money  and  one  year's 
interest  upon  the  balance  in  advance  —  the  Jjcgislature  reserving  the 
right  to  require  the  payment  of  the  balance  after  a  certain  period; 
and  the  purchaser  forfeiting  the  money  paid  and  all  claim  to  the  land, 
upon  failure  to.  pay  the  interest  prescribed,  or  the  balance  due,  when 
thus  required  by  any  law  of  the  State.  The  twelfth  section  repeals 
the  Act  of  May  3d,  1852,  but  declares  that  all  school  land  warrants 
then  in  circulation  shall  be  received  for  school  lands^  and  may  be 
located  as  then  provided  by  law. 

On  the  sixteenth  of  April,  1859,  the  Legislature  passed  an  act  for 
the  issuance  of  patents  to  lands  located  under  school  warrants,  and 
for  lands  purchased  under  the  Act  of  April  23d,  1858.  (Session  Laws 
of  1859,  Ch.  338.)  This  act  provides  that  in  all  cases  where  school 
land  warrants  have  been  issued  under  the  Act  of  May,  1852,  and  the 
same  have  been,  or  may  be,  located  upon  any  of  the  public  lands  of 
this  State,  subject  to  such  location,  and  in  accordance  with  its  provis- 
ions, or  with  the  provisions  of  the  Act  of  April  30th,  1857,  or  where 
parties  have  purchased  under  the  Act  of  April  23d,  1868,  and  ob- 
tained a  certificate  of  purchase  from  the  Register  of  the  State  Land 
Office,  the  holder  of  such  warrant  or  certificate  of  purchase  shall  be 
entitled  to  receive  a  patent  from  the  State  for  the  lands  thus  located 
or  purchased.  The  second,  third  and  fourth  sections  of  the  act  are 
as  follows : 

*'  Section  2.  The  holder  of  a  warrant  or  certificate  of  purchase  de- 
siring a  patent,  shall  be  required  to  produce  to  the  Register  of  th'* 
State  Land  OflBce  proper  evidence  to  show :  First,  that  such  warrant 
has  been  located  in  conformity  with  the  provisions  of  the  act  under 
which  the  same  purports  to  have  been  located.  Second,  that  the  lands 
have  been  duly  surveyed  by  authority  of  the  United  States  Govern- 
ment, and  the  plats  of  such  survey  have  been  approved  by  the 
Surveyor  General,  and  that  the  location  conforms  to  such  survey. 
Third,  that  the  location  of  such  warrant  has  been  made  or  filed  in 
the  United  States  Land  OflBce  for  the  district  in  which  the  land  is 
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situated^  and  the  location  made  with  the  consent  of  the  Begister  and 
Beceiver  of  such  Land  Office,  and  at  least  ninety  days  have  elapsed 
since  said  location^  or  if  said  applicant  holds  a  certificate  of  purchase, 
he  shall  prove  to  said  Begister  that  the  lands  have  been  purchased  in 
accordance  with  the  Act  of  the  twenty-third  of  April,  1858,  and  that 
the  purchase  money  and  all  interest  due  thereon  has  been  fully  paid, 
and  that  notice  of  such  application  has  been  made  by  publication  in  a 
public  newspaper  published  within  the  county  in  which  such  lands  are 
situated,  for  at  least  four  weeks  next  preceding  sui^h  application,  or  if 
no  newspaper  is  so  published,  then  by  vrritten  notices  posted  in  two 
conspicuous  places  on  the  lands  so  applied  for,  and  one  on  the  court 
house  door  of  the  county;  and  upon  such  proof  of  the  foregoing  facts, 
all  persons  holding  adversely  may  be  entitled  to  appear  before  the 
Begister  and  contest  the  application  for  such  patent.  This  section  shall 
be  construed  to  authorize  and  permit  purchasers  to  pay  in  cash  for 
lands  purchased  under  the  Act  of  the  twenty-third  of  April,  1858. 

"  Sec.  3.  Upon  the  production  of  the  evidence  required  in  section 
two  of  this  act,  the  Begister  of  the  State  Land  Office  shall  issue  to  the 
applicant  his  certificate  of  the  proper  location  of  such  warrant  upon 
the  tract  or  tracts  of  land  described  in  such  location,  or,  if  the  holder 
of  a  certificate  of  purchase,  that  all  the  principal  and  interest  due 
thereon  has  been  paid,  and  that  the  applicant  is  entitled  to  receive  a 
patent  for  the  lands  described  in  the  location  of  said  warrant,  or  in 
said  certificate  of  purchase;  but  no  such  certificate  shall  issue,  until 
the  warrant  or  certificate  of  purchase  upon  which  the  same  is  to  be 
issued  shall  be  surrendered  to  said  Begister. 

"  Sbo.  4.  Upon  the  production  of  the  certificate  of  the  Begister  of 
the  State  Land  Office,  as  provided  in  section  three  of  this  act,  the 
Governor  of  the  State  shall  issue  a  patent  to  the  purchaser  entitled 
thereto,  for  the  lands  described  in  said  certificate,  which  shall  be 
signed  by  him  and  countersigned  by  the  Begister  of  the  State  Land 
Office,  and  he  shall  affix  the  seal  of  his  office  thereto;  such  patent 
shall  vest  in  the  grantee  therein  named  a  good  and  valid  titie,  in  fee 
simple,  to  the  lands  therein  described.*' 

The  patent  issued  to  the  plaintiff  refers  to  the  Act  of  Congress  of 
September  4th,  1841,  and  the  Acts  of  the  State  of  May  3d,  1852 ;  of 
April  30th,  1867;  of  April  23d,  1858;  and  of  April  16th,  1859,  and 
recites  that  it  appears  by  the  certificate  of  the  Begister  of  the  State 
Land  Office,  issued  in  accordance  with  the  provisions  of  the  last  act, 
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bearing  date  of  the  fourth  of  June,  1859,  that  the  tracts  of  land  de- 
scribed in  the  patent  have  been  duly  located  in  accordance  with  the 
said  laws  of  the  State,  and  that  the  plaintiff  is  entitled  to  receive  a 
patent  therefor,  and  is  signed  by  the  Governor,  attested  by  the  Secre- 
tary of  State,  and  countersigned  by  the  Register  of  the  State  Land 
OflBce,  with  his  seal  of  office  affixed,  and  bears  the  seal  of  the  State.  It 
is  dated  on  the  twenty-second  of  June,  1859,  and  purports  to  grant,  in 
the  name  of  the  State,  the  lands  described  therein  to  the  plaintiff  and 
to  his  heirs  and  assigns  forever.  It  embraces  two  hundred  and  ninely- 
siz  acres  and  seventy-seven  one-hundredths  of  an  acre,  the  same  being 
accepted  in  lieu  of  the  three  hundred  and  twenty  acres,  the  balance 
of  the  quantity  of  the  entire  parcel  being  relinquished  by  the  State, 
or  reserved  by  her  from  grant  to  the  plaintiff.  It  is  under  this  patent 
that  the  plaintiff  claims  title  to  the  premises  in  controversy ;  and  it  is 
clear  that  if  the  tract  embracing  them  were  subject  to  location  as  part 
of  the  five  hundred  thousand  acres,  that  is,  were  not  reserved  from 
sale  by  any  law  of  Congress  or  the  proclamation  of  the  President,  his 
claim  is  good,  and  a  valid  title  is  vested  in  him.  In  nearly  all  the 
cases  where  locations  of  portions  of  the  lands  granted  by  the  Act  of 
September  4th,  1841,  have  been  made  under  the  laws  of  the  State,  no 
such  reservation  has  existed,  or  proclamation  been  made,  and  the 
patentees  have  in  consequence  acquired  a  valid  title  in  fee  simple  to 
the  lands  included  in  their  respective  patents.  The  grant  from  the 
General  Gtovemment  took  effect,  as  we  have  already  stated,  upon  the 
admission  of  California,  conveying  to  her,  not,  it  is  true,  a  title  to  any 
specific  land,  but  a  present  and  inmiediate  interest  in  the  designated 
quantity  to  be  afterwards  located  imder  the  direction  of  her  Legisla- 
ture, with  no  restriction  upon  her  power,  except  as  to  the  form  and 
quantity  of  the  several  parcels  to  be  selected  and  located.  When  the 
selection  and  location  are  once  made,  pursuant  to  her  directions,  of 
lands  not  reserved,  but  subject  to  location,  the  general  gift  of  the 
quantity  becomes  a  particular  gift  of  the  specific  lands  located,  vesting 
in  her  a  perfect  and  absolute  title  to  the  same ;  and  that  title  passes  by 
her  patent  (See  Rutherford  v.  Greeners  Heirs,  Z  Wheat.  196 ;  Fremont 
V.  The  United  States,  17  How.  642;  Veeder  v.  Guppy,  3  Wis.  622.) 
In  the  present  case,  the  defense  rests  upon  the  alleged  reservation  of 
the  tract  embraced  in  the  patent  to  the  plaintiff,  from  location  by  the 
State,  as  part  of  the  land  granted  to  her,  on  the  ground  of  its  previous 
selection  as  a  town  site.    On  the  trial,  the  defendant  offered  to  prove 
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various  facts  showing  its  selection  and  survey  into  blocks  and  lots,  and 
its  settlement  and  occupation  by  citizens  of  the  United  States  and  of 
this  State,  as  early  as  June,  1860,  and  its  continued  use  and  occupation 
by  them  as  a  town  site,  and  for  the  purposes  of  trade,  and  not  agricul- 
ture, ever  since ;  and  the  possession  and  use  of  the  lot  in  controversy 
by  the  defendants,  or  parties  through  whom  they  claim,  for  the  like 
purposes,  continuously  since  the  original  selection ;  also,  that  the  tract 
was  first  officially  surveyed,  and  the  survey  thereof  approved  under  the 
laws  of  the  United  States,  and  by  their  proper  officers,  on  the  thirty- 
first  of  March,  1856 ;  that  the  tract  was  then  designated  as  such  town 
site  on  the  official  plot  of  the  survey;  that  a  certified  copy  of  the  plot 
was  on  file  in  the  office  of  the  Receiver  and  Register  of  the  United 
States  Land  Office  at  Marysville,  at  the  time  of  the  location  referred  to 
in  the  patent  to  the  plaintiff,  and  that  no  patent  from  the  United 
States  for  the  tract,  or  certified  list  embracing  the  same,  made  by  the 
Commissioner  of  the  General  Land  Office  of  the  United  States,  has 
ever  been  issued  to  the  State.  The  proof  offered,  except  as  to  the  issu- 
ance of  a  patent  by  the  United  States,  or  a  certified  list  by  the 
Commissioner  of  the  General  Land  Office  was,  under  the  objection  of 
the  plaintiff,  excluded,  and  as  to  the  patent  and  certified  list,  the  proof 
was  held  incompetent,  and  it  is  upon  exceptions  taken  to  the  rulings 
in  these  respects  that  the  defendants  seek  a  reversal  of  the  judgment. 

The  general  argument  of  the  counsel  of  the  plaintiff,  in  support  of 
the  judgment  of  the  Court  below,  has  been  directed  to  establish  two 
propositions: — 1st.  That  the  tract  embraced  in  the  patent  to  the 
plaintiff,  though  constituting  a  town  site,  was 'not  thereby  reserved 
from  selection  by  the  State  as  part  of  the  grant  to  her,  nor  from 
location  by  the  plaintiff  by  her  authority;  and  2d.  That  the  relation  of 
the  defendants  to  the  title  is  not  such  as  to  allow  them  to  question  the 
validity  and  efficacy  of  the  patent. 

We  are  of  opinion  that  both  of  these  propositions  can  be  maintained, 
"and  clearly  so  with  reference  to  the  last.  The  tenth  section  of  the  Act 
of  September  4th,  1841,  authorizes  the  entry,  by  individuals,  in  certain 
cases,  of  portions  of  the  public  lands,  upon  paying  the  minimum  price 
of  the  same  to  the  United  States;  in  other  words,  confers  preemptive 
rights  or  privileges,  upon  compliance  with  certain  conditions.  This 
right  or  privilege  is  subject,  however,  to  express  exceptions,  and  among 
others,  the  section  declares,  that  "no  portions  of  the  public  lands  which 
have  been  selected  as  the  site  for  a  city  or  town,"  and  "  no  parcel  or  lot 
Vol.  XVI.—  21 
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of  land  actually  settled  and  occupied  for  the  purposes  of  trade,  and  not 
agriculture,"  shall  be  liable  to  entry  under  and  by  virtue  of  the 
provisions  of  the  act.  There  is,  in  this  act,  no  reservation  of  the  lands 
selected  as  a  town  site,  or  of  the  parcels  or  lot  occupied  for  purposes  of 
trade,  from  sale  in  the  ordinary  mode  in  which  the  general  mass  of  the 
public  lands  is  sold;  they  are  only  excepted  from  preemption  —  that 
is,  from  sale  at  the  lowest  Government  price,  upon  the  entry  of  the 
settler. 

The  Act  of  May  23d,  1844,  "for  the  Relief  of  the  Citizens  of  Towns 
tipon  the  Lands  of  the  United  States,  under  certain  circumstances/^ 
extends  the  preemptive  right  or  privilege  to  town  lands — the  same  to 
be  asserted  by  the  authorities  of  incorporated  towns,  or  by  Judges  of 
the  County  Courts  of  the  counties  embracing  the  lands,  where  the 
towns  are  not  incorporated.  It  enacts  as  follows :  "  That  whenever  any 
portion  of  the  surveyed  public  lands  has  been,  or  shall  be,  settled  upon 
and  occupied  as  a  town  site,  and,  therefore,  not  subject  to  entry  under 
the  existing  preemption  laws,  it  shall  be  lawful,  in  case  such  town  or 
place  shall  be  incorporated,  for  the  corporate  authorities  thereof,  and 
if  not  incorporated,  for  the  Judges  of  the  County  Court  for  the  county 
in  which  such  town  may  be  situated,  to  enter,  at  the  proper  land  oflSce, 
and  at  the  minimum  price,  the  land  so  settled  and  occupied,  in  trust, 
for  the  several  use  and  benefit  of  the  occupants  thereof,  according  to 
their  respective  interests;  the  execution  of  which  trust,  as  to  the  dis- 
posal of  the  lots  in  such  town,  and  the  proceeds  of  the  sales  thereof,  to 
be  conducted  under  such  rules  and  regulations  as  may  be  prescribed  by 
the  Legislative  authority  of  the  State  or  Territory  in  which  the  same 
ifi  situated;  provided,  that  the  entry  of  the  land  intended  by  this  act 
be  made  prior  to  the  commencement  of  the  public  sale  of  the  body  of 
land  in  which  it  is  included,  and  that  the  entry  shall  include  only  such 
land  as  is  actually  occupied  by  the  town,  and  be  made  in  conformity  to 
the  legal  subdivisions  of  the  public  lands,  authorized  by  the  act  of  the 
twenty-fourth  of  April,  1820,  and  shall  not,  in  the  whole,  exceed  three 
hundred  and  twenty  acres;  and  provided,  also,  that  any  act  of  said 
trustees  not  made  in  conformity  to  the  rules  and  regulations  herein 
alluded  to,  shall  be  void  and  of  no  effect.*'  In  this  act,  also,  there  is 
no  reservation  of  the  town  lands  from  sale.  On  the  contrary,  the  act 
proceeds  on  the  ground  that  they  are  to  be  sold,  and  confers  the  priv- 
ilege of  taking  thorn,  for  the  benefit  of  their  occupants,  at  the  lowest 
Government  price.  It  confers  the  privilege  of  preemption,  to  be 
EBserted  at  any  time  preceding  the  commencement  of  the  public  sale  of 


Digitized  by  VjOOQIC 


SUPREME  COURT  — OCTOBER  TERM,  1860.  323 

Doll   o.   Meador. 

the  body  of  the  land  in  which  the  town  is  situated.  If  the  privilege 
be  not  thus  asserted,  it  is  gone,  and  the  land  falls  into  the  general 
mass  of  public  lands  which  is  offered  for  sale. 

The  Act  of  March  3d,  1853,  providing  "  for  the  Survey  of  the  Pub- 
lic Lands  in  California,  the  Granting  of  Preemption  Rights  therein, 
and  for  other  purposes,-'  places  the  public  lands  in  this  State,  with 
certain  specified  exceptions,  "  subject  to  the  preemption  laws  of  Sep- 
tember 4th,  1841,  with  all  the  exceptions,  conditions,  and  limitations 
therein,"  and  provides  for  the  sale  of  the  same.  Its  eighth  section 
declares,  that  the  public  lands,  not  being  mineral  lands,  occupied  as 
towns  or  villages,  shall  not  be  subject  to  sale  under  the  provisions  of 
the  act,  but  that  the  whole  of  such  lands,  whether  settled  upon  before 
or  after  the  survey  of  the  same,  shall  be  subject  to  the  provisions  of 
the  Act  of  May  23d,  1844,  except  such  towns  as  are  located  on  or  near 
mineral  lands,  the  inhabitants  of  which  shall  have  the  right  of  occupa- 
tion and  cultivation  only  until  such  time  as  Congress  shall  dispose  of 
the  same.  There  is,  in  this  act,  a  reservation  of  the  town  lands  from 
sale  under  its  provisions,  but  at  the  same  time,  these  lands  are  sub- 
jected to  the  provisions  of  the  Act  of  May  23d,  1844,  which,  afi  we 
have  seen,  authorizes  a  sale  at  the  lowest  government  price — that  is, 
confers  a  right  upon  the  corporate  authorities,  or  County  Judges,  to 
take  them  for  the  benefit  of  the  inhabitants  of  the  towns,  on  those 
terms,  up  to  the  commencement  of  the  public  sale  of  the  body  of  the 
land  in  which  the  towns  are  included;  after  which,  such  lands  are 
offered,  with  the  general  mass,  to  the  public.  It  was  nof  tlie  intention 
of  Congress  to  preserve  the  lands  forever  from  sale,  if  no  entry  by  the 
corporate  authorities,  or  County  Judges,  were  made.  There  was 
not,  then,  we  think,  any  such  reservation,  "  by  any  law  of  Congress,*^ 
as  to  preclude  a  selection  of  the  tract  patented  to  the  plaintiff  by  the 
State,  as  part  of  the  grant  to  her.  Xorhas  there  been  any  proclama- 
tion by  the  President,  making  such  reservation,  and  thereby  preclud- 
ing such  selection.  Xor  is  there  anything  in  the  policy  of  the  General 
Government,  as  to  the  disposition  of  the  public  lands  occupied  as 
towns  and  villa*re9.  which  would  nf^cossarily  be  defeated  by  allowing 
their  selection.  That  policy  is  to  afford  protection  to  the  inhabitants 
of  these  towns  in  iho  occupation  and  improvement  of  the  lots  and 
parcols  upon  which  they  have  settled.  It  i«  not  to  withdraw  the  lands 
from  snle,  but  to  confer  the  privilege  of  purchase,  at  the  lowest  Gov- 
ernment price,  for  the  benefit  of  th<^  inhabitants,  before  the  public 
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sale  commences.  It  cannot  be  presumed  that  the  sovereign  State  of 
California  will  be  less  mindful  of  the  interests  and  welfare  of  her 
citizens  than  the  General  Government,  and  that  she  will  permit  her 
right  of  selection  to  be  made  the  instrument  of  oppression  and  injus- 
tice to  them.  There  is  nothing  in  her  legislation,  with  reference  to 
these  600,000  acres  donated  to  her,  which  sanctions,  in  the  slightest 
degree,  any  inference  to  that  effect.  On  the  contrary,  her  legislation 
on  the  subject  has  been  eminently  beneficent  and  just.  In  the  first  act 
passed  —  that  of  May  3d,  1852  —  she  declared  it  to  be  unlawful  to 
locate  any  of  the  warrants  issued  by  her  upon  land  within  the  limits  of 
any  town  then  surveyed  or  laid  off.  That  provision  remained  in  force 
until  the  twenty-third  of  April,  1858,  and  during  the  period  interven- 
ing the  passage  of  the  Act  of  Congress  of  March  3d,  1853,  and  the 
period  fixed  by  the  proclamation  of  the  President,  February  14th, 
1869,  for  the  commencement  of  the  public  sale  of  the  body  of  the 
land,  including  the  town  of  Red  Bluff,  it  does  not  appear  that  any 
proceedings  were  taken  to  secure,  for  the  benefit  of  its  inhabitants, 
the  proffered  privilege  of  preemption,  or  that  any  such  proceedings 
have  been  taken  since. 

But  if  we  are  mistaken  in  the  views  we  have  expressed  of  the  legis- 
lation of  Congress,  we  are  clear  that  the  defendants  are  not  in  a  posi- 
tion to  question,  in  this  action  of  ejectment,  the  validity  and  efficacy 
of  the  patent  to  the  plaintiff.  The  patent,  as  against  them,  is  conclu- 
sive of  the  regularity  and  validity  of  the  action  of  all  the  officers  of  the 
State  in  the  selection  of  the  lands  donated  by  the  General  Government. 
It  is  the  record  of  the  State  that  the  land  was  subject  to  location  under 
the  grant  of  the  United  States,  and  has  been  located  through  her  of- 
ficers in  pursuance  of  the  terms  of  the  donation,  and  as  against  parties 
who  have  no  higher  right  than  that  which  arises  from  mere  occupa- 
tion, it  imports  absolute  verity.  We  admit  that  there  are  limitations 
upon  the  conclusiveness  of  this  record,  and  that  under  some  circum- 
stances its  operation  in  vesting  an  estate  may  be  questioned  collater- 
ally. We  admit,  in  general  terms,  the  correctness  of  the  doctrine  de- 
clared in  Patterson  v.  Winn  (11  Wheat.  380)  to  be  the  settled  doc- 
trine of  the  Supreme  Court  of  the  United  States,  that  if  a  patent 
be  absolutely  void  upon  its  face,  or  were  issued  without  authority,  or 
wore  prohibited  by  statute,  or  the  State  had  no  title,  it  mny  be  im- 
peaolied  collaterally  in  an  action  of  ejectment  We  admit,  we  say, 
this  doctrine  in  sronoral  terms,  for  there  are  many  qualifications  to  be 
consifiered  in  its  application.    If  the  patent  be  void  upon  its  face,  it 


Digitized  by 


Google 


SUPEEME  COUKT  — OCTOBEE  TEKM,  1860.    325 

Doll  o.  Meador. 

may  be  assailed  at  any  time  and  in  all  cases,  for  it  is  itself  record  evi- 
dence of  the  matter  which  renders  it  a  nullity.  (Bledsoe's  Devisees 
V.  Well,  4  Bibb,  329.)  If  it  be  issued  in  the  absence  of  legislation 
directing  a  disposition  of  the  property  described,  or  by  an  oflScer  who 
is  not  invested  with  power  to  sign  the  same,  or  for  an  estate  prohibited, 
its  validity  may  also  be  controverted  in  any  action,  either  directly  or 
eolkterally ;  but  if  the  authority  to  issue  the  patent  depend  upon  the 
existence  of  particular  facts  in  reference  to  the  condition  or  location 
of  the  property,  or  the  performance  of  certain  antecedent  acts,  and 
officers  have  been  appointed  for  the  ascertainment  of  these  matters  in 
advance,  who  have  passed  upon  them  and  given  their  judgment  — 
then  the  patent,  though  the  judgment  of  the  officers  be  in  fact  errone- 
ous, cannot  be  attacked  collaterally  by  parties  showing  title  subse- 
quently from  the  same  source,  much  less  by  those  who  show  no  color 
of  title  in  themselves.  In  such  cases,  the  parties  without  title  cannot 
be  heard  at  all,  and  the  parties  with  subsequent  title  must  seek  their 
remedy  by  scire  facias,  or  bill,  or  information  to  revoke  the  first  pat- 
ent or  limit  its  operation.  But  upon  questions  of  this  latter  character 
it  is  unnecessary  to  express  any  opinion,  and  we  allude  to  the  matter 
to  prevent  any  misapprehension  of  our  language  in  reference  to  the 
position  of  the  defendants  in*  the  present  case.  If  the  doctrine  de- 
clared in  Patterson  v.  Winn  be  admitted  without  qualification,  it  does 
not  meet  the  question  in  the  present  case.  The  question  here  relates 
to  the  status  of  the  parties  who  are  permitted  to  assail  the  patent,  on 
the  ground  that  the  land  upon  which  Red  Bluff  is  situated  was  not 
subject  to  location  as  part  of  the  land  granted  to  the  State.  Can  any 
one  who  has  no  other  relation  to  the  property  sought  to  be  recovered 
than  that  of  mere  possession,  take  the  position  of  assailant  upon  'that 
ground  ?  The  patent  here  under  consideration  is  regular  and  valid 
upon  itfi  face,  and  it  is  only  upon  proof  dehors  the  instrument  that  any 
basis  for  its  attack  can  be  in  the  first  instance  laid.  The  United 
States  say  in  effect  to  the  State  of  California,  We  donate  to  you  a 
certain  quantity  of  land  to  be  located  under  the  direction  of  your 
L^slature.  To  obtain  the  benefits  of  this  houniy,  the  State,  through 
her  Legislature,  provides  for  the  selection  in  ^ood  faith,  with  numer- 
ous checks  against  the  abuse  of  her  power,  right  or  privilege  vested  in 
her.  She  makes  the  selection.  Who  can  complain  that  she  has  abused 
the  power,  or  right,  or  privilege,  whatever  it  may  be  termed,  with 
which,  in  confidence  in  her  good  faith,  she  has  been  trusted?    Cer- 
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tainly,  none  but  the  donor  of  the  power,  or  right,  or  privilege,  or 
parties  clothed  with  a  position  to  represent  the  donor  as  to  the  prop- 
erty by  an  investiture  of  the  title  or  some  claim  of  title. 

The  defendants  in  the  present  case  stand  in  no  privity  with  the 
United  States,  and  possess  no  claim,  legal  or  equitable,  to  the  lands 
upon  which  they  are  settled.  The  proffered  offer  of  the  general  gov- 
ernment to  invest  them  with  a  title,  though  the  action  of  certain  of- 
ficers, has  never  been  accepted,  though  years  have  passed  with  the  offer 
pending  before  them.  The  offer  is  therefore  withdrawn,  and  their 
position  is  like  that  of  any  others  who  occupy  without  right.  They 
are  strangers  henceforth  to  the  title,  and  must  continue  such  strangers 
until  further  action  by  the  Government  on  their  behalf.  The  Govern- 
ment, after  years  of  delay,  has,  through  its  Receiver  and  Register  of 
the  appropriate  Land  Office,  taken  a  receipt  for  the  land  as  a  part  of 
the  grant  to  the  State,  and  the  State  has  received  from  the  plaintiff 
the  consideration  for  the  same,  and  issued  her  patent.  The  object  of 
the  patent  is  to  give  security  and  quiet  to  its  holder,  as  to  the  title  of 
the  property  which  it  purports  to  transfer  to  him;  but  such  patent 
would  be  anything  but  an  instrument  of  security  and  repose,  if  every- 
one not  in  privity  with  the  original  owner  of  the  title,  but  simply 
hoping  that  by  some  further  action  of  the  Government  he  may  possibly 
possess  some  interest  in  the  property,  could  compel  the  patentee  in 
every  instance  in  which  he  may  seek  the  aid  of  the  legal  tribunals,  to 
establish  the  validity  and  regularity  of  the  action  of  the  officers  of  tlie 
State  in  the  selection,  or  approval  of  the  selection  of  the  lancf,  and  in 
the  issuance  of  the  patent.  Such  is  not  the  law,  and  in  no  case  which 
we  have  been  able  to  find  in  the  wide  range  of  American  jurisprud- 
ence, has  it  ever  been  held  to  be  the  law.  On  almost  every  subject  of 
judicial  investigation,  we  find  some  differences  of  opinion;  often,  it 
is  true,  of  a  very  slight  character,  in  the  adjudications  of  the  different 
tribunals  of  the  several  States ;  but  upon  this  proposition,  that  a  per- 
son without  title  from  a  common  or  paramount  source  cannot  attack 
and  overturn,  in  an  action  of  ejectment,  a  patent  which  is  regular 
upon  its  face,  there  is  no  difference  of  opinion,  except,  perhaps,  that 
which  may  be  inferred  from  a  case  in  our  own  Court,  which  we  will 
hereafter  consider. 

In  Bledsoe's  Devisees  v.  Well  (4  Bibb,  329)  a  patent  from  the  Com^ 
monwealth  was  produced  by  the  plaintiff,  bearing  date  on  the  eigh- 
nth  of  May,  1802,  and  purporting  to  have  been  issued  in  considera- 
of  two  treasury  warrants.    The  defendant,  to  invalidate  the  pat- 
offered  to  prove  that  the  land  lay  south  of  the  line  w^ch  fonined 
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the  boundary  of  the  tract  of  country  reserved  for  the  officers  and  sol- 
diers of  Virginia  who  had  served  in  the  revolutionary  war.  The  act 
of  1789,  authorizing  the  issuance  and  location  of  treasury  warrants, 
expressly  prohibited  their  location  within  the  reserved  tract  until  the 
further  order  of  the  Legislature.  The  question  presented  was  as  to  the 
admissibility  of  the  evidence  offered.  The  Court  held  the  evidence 
inadmissible.  "  AVe  are  not  aware,"  said  the  Court,  "  of  any  order  or 
act  of  the  Legislature  which  has  since  authorized  the  appropriation  of 
land  by  virtue  of  a  treasury  warrant  within  that  tract  of  country.  It 
would  seem,  therefore,  necessarily  to  result,  that  a  patent  in  con- 
sideration of  a  treasury  warrant  could  not  be  legally  granted  for  such 
land;  and  if  it  had  appeared  upon  the  face  of  the  patent,  in  this  case, 
that  it  had  issued  for  land  within  that  tract  of  country,  we  would 
have  had  no  doubt  that  it  was  void;  but  we  are  not  of  opinion  that 
parol  evidence  of  a  fact  dehors  the  patent  was  admissible  in  this  case, , 
for  the  purpose  of  avoiding  or  defeating  the  patent;  for  although  a 
patent,  when  it  appears  on  its  face  to  be  illegal,  may  be  considered 
void  and  treated  as  a  nullity,  yet,  if  it  appear  perfect  on  its  face,  it 
cannot  be  vacated  by  matter  dehors  the  patent,  but  by  scire  facias,  or 
other  regular  mode  of  proceeding,  instituted  for  the  purpose  of  vacat- 
ing it.  The  reason  of  this  distinction  is  evident.  The  Common- 
wealth cannot  be  regularly  divested  of  her  title  but  by  matter  of 
record,  and  when  she  has  so  divested  herself,  she  cannot  regularly  re- 
invest herself  of  the  title  but  by  matter  of  record. 

*'  If,  therefore,  the  patent  be  illegal  upon  its  face,  it  is  itself  record 
evidence  of  the  matter  which  renders  it  a  nullity ;  but  if  it  be  legal 
and  perfect  upon  its  face,  it  is  a  record  of  the  title  having  passed  to 
the  grantee,  and  it  cannot  regularly  be  defeated  but  by  matter  of  as 
high  a  nature. 

''This  doctrine  was  explicitly  recognized  by  the  opinions  of  the 
Judges  of  the  Court  of  Appeals  of  Virginia,  in  the  case  of  Alexander 
V.  Oreenup,  (1  Munford,  134)  and  seems  to  be  fully  supported  by  the 
English  authorities." 

In  this  case,  if  the  defendant  had  himself,  previously,  received  from 
the  Commonwealth,  a  patent  to  the  reserved  tract  under  an  order 
of  the  Legislature,  he  would  have  been  in  a  position  to  attack  the 
patent  to  the  plaintiff,  either  in  an  action  of  ejectment  brought  by  or 
against  him,  or,  if  in  possession,  by  a  bill  in  equity  to  quiet  his  title ; 
but  as  it  would  appear  he  was  without  title  himself,  he  was  in  no 
position  to  assail  the  record  of  the  Government. 
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In  Parmelee  et  ah  v.  Oswego  and  Syracv^e  Railroad  Co.  (7  Barb. 
621 )  the  plaintiffs-  claimed  the  right  to  the  possession  of  the  premises' 
in  controversy  under  certain  resolutions  of  the  Commissioners  of  the 
Land  OflBce  of  New  York,  setting  the  premises  apart  to  their  assign- 
ors for  particular  purposes,  provided  certain  conditions  were  complied 
with.  The  defendants  claimed  title  under  a  patent  of  the  State,  and 
this  patent,  it  was  contended,  was  void.  The  Court  held,  that  if  void, 
its  want  of  validity  could  not  be  set  up  by  strangers  and  intruders. 
"  The  rights  of  the  plaintiffs,"  said  the  Court,  "  under  the  act  and  the 
resolutions  are  peculiar,  and  sui  generis.  They  have  the  right  to  use 
the  lands  set  apart,  for  the  single  purpose  of  erecting  thereon  works 
for  the  manufacture  of  coarse  salt,  and  for  no  other.  And  this  right 
ceases,  as  to  all  the  lands  not  so  occupied,  at  the  expiration  of  four 
years.  This,  we  think,  is  the  fair  reading  of  the  statute,  and  of  the 
resolutions  founded  on  it.  It  follows,  that  the  plaintiffs  had  no  legal 
or  equitable  right  to  occupy  the  land  in  question  in  this  suit,  for  any 
purpose  whatever,  at  the  time  when  the  defendants  took  possession  of 
it;  and  that  they  were,  by  consequence,  intruders  and  trespassers  on 
the  lands  of  the  State.''  And,  as  to  the  defendants,  the  Court  said: 
"  They  have  shown  a  title  derived  from  the  State,  by  letters  patent, 
executed  by  the  proper  authorities.  Now,  though  this  patent  be  void, 
the  plaintiffs,  who  are  mere  strangers  and  intruders,  cannot  set  up  its 
want  of  validity.  It  was  held,  in  the  case  of  Cromelin  v.  Miniur,  (9 
Ala.  594)  that  notwithstanding  a  patent  was  fraudulently  obtained, 
or  had  issued  in  violation  of  law,  and  was,  therefore,  void,  yet' that  a 
mere  intruder  could  not  set  up  the  invalidity  of  the  patent.  And  this 
principle  we  believe  to  be  sound  law.  The  statute  makes  every  secur- 
ity tainted  with  usury  absolutely  void;  and  yet  no  principle  is  better 
settled,  than  that  a  stranger  cannot  set  up  that  defense." 

The  case  in  Alabama,  referred  to  in  the  citation,  was  reversed  by 
the  Supreme  Court  of  the  United  States,  (18  How.  87)  but  upon 
grounds  which  in  no  respect  affect  its  force  as  an  authority  on  the 
point  under  consideration. 

In  Cooper  v.  Roberts  (18  How.  176)  the  plaintiff  claimed  under  a 
patent  from  the  State  of  Michigan,  issued  upon  a  sale  of  section  six- 
teen of  a  township  granted  by  the  United  States  to  the  State  for  the 
use  of  schools.  The  defendant  contended,  that  the  title  to  the  land 
had  never  vested  in  the  State  of  Michigan,  but  in  the  Minnesota  Min- 
ing Company,  under  which  company,  it  would  seem,  that  he  held;  and 
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further,  that  if  the  title  had  vested  in  the  State,  it  had  not  pasfied  to 
the  plaintiff  in  conformity  with  her  laws.  The  Court,  in  its  opinion, 
examines  at  length  the  several  positions  advanced  to  support  the  first 
branch  of  the  defendant's  case,  and  holds  that  the  title  had  vested  in 
the  State.  But  upon  the  second  branch,  the  Court  says:  "  The  defend- 
ant further  objects,  that  the  ofBcers  of  the  State  violated  the  statutes 
of  Michigan  in  selling  these  lands  after  they  were  known,  or  might 
have  been  known  to  contain  minerals.  Without  a  nice  inquiry  into  these 
statutes,  to  ascertain  whether  they  reserve  such  lands  from  sale,  or 
into  the  disputed  fact  whether  they  were  known,  or  might  have  been 
known  to  contain  minerals,  we  are  of  opinion  that  the  defendant  is  not 
in  a  condition  to  raise  the  question  on  this  iaeae.  The  officers  of  the 
State  of  Michigan  —  embracing  the  chief  magistrate  of  the  State,  and 
who  have  the  charge  and  superintendence  of  this  property  —  certify 
this  sale  to  have  been  made  pursuant  to  law ;  and  have  clothed  the  pur- 
chaser with  the  most  solemn  evidence  of  title.  The  defendant  does  not 
claim  in  privity  with  Michigan,  but  holds  an  adverse  right,  and  is  a 
trespasser  upon  the  land  to  which  her  title  is  attached. 

^'  Michigan  has  not  complained  of  the  sale,  and  retains,  so  far  as  the 
case  shows,  the  price  paid  for  it.  Under  these  circumstances,  we  must 
regard  the  patent  as  conclusive  of  the  fact  of  a  valid  and  regular  sale 
on  this  issue.'' 

In  this  case,  the  Minnesota  Mining  Company  had  originally  taken 
possession  of  the  premises,  under  a  lease  from  the  Secretary  of  War, 
and  erected  valuable  improvements,  for  the  purpose  of  mining;  and, 
after  the  expiration  of  the  lease,  had  entered  the  land  in  the  appro- 
priate Land  Office,  with  the  approval  of  the  Secretary  of  the  Interior 
— the  entry  being  allowed,  with  a  reservation  of  the  rights  of  Michigan, 
as  the  section  was  claimed  by  her  —  and  had  received  a  patent  with  a 
similar  reservation.  The  defendant,  representing  the  company,  was 
thereby  brought  in  such  relation  to  the  common  source  of  title,  as  to 
be  able  to  question  the  right  of  the  plaintiff,  so  far  as  it  depended  upon 
the  action  of  Congress,  or  the  officers  of  the  United  States.  But  when 
once  that  title  had  passed  to  the  State,  it  was  no  concern  of  his  whether 
her  officers  had  oompUed  with  her  laws  in  executing  a  patent  to  the 
plaintiff.  With  reference  to  the  title,  after  it  had  passed  to  the  State, 
he  was  a  stranger,  and  an  intruder  upon  the  premises;  and  thus,  not 
being  in  privity  with  Michigan,  was  in  no  position  to  call  in  question 
the  validity  of  the  acts  of  her  officers. 
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Xone  of  the  cases  citt?d  hy  the  learned  couiysel  of  the  defendants 
meet  the  question  under  consideration.  Polk's  Lessee  v.  Wendall  (9 
Cranch,  27 G)  involved  a  controversy  between  claimants  under  conflict- 
ing patents.  In  Patterson  v.  Winn  (11  Wheat  381)  the  patent  pur- 
ported to  lie  a  grant  for  7,300  acres  of  land,  and  the  objection  to  its 
admissibility  in  evidence  was,  that  it  was  issued  without  authority  of 
law,  and  in  violation  of  certain  statutes  of  (Jeorgia;  which,  it  was 
alleged,  prohibited  the  issuing  of  a  grant  to  any  one  person,  for  more 
than  1,000  acres.  The  objection,  as  is  mauifest,  was  to  the  validity 
of  the  patent  on  its  face ;  and  though  the  nature  and  character  of  the 
defendant's  title,  or  whether  he  relied  upon  naked  possession  alone,  do 
not  appear  from  the  report  of  the  case,  yet  the  objection  could  have 
been  taken,  according  to  the  views  we  have  expressed,  in  either  case. 
In  Wilrox  v.  Jackson  (13  Pet.  498)  there  was  no  patent.  The  plaintiff 
claimed  under  a  Register's  certificate  of  purchase,  which  was  declared, 
by  a  law  of  Illinois,  to  be  sufficient  evidence  of  title  to  recover  ix)sses- 
sion  of  the  land  it  embraced,  in  an  action  of  ejectment.  The  defendant 
v.'as  an  officer  of  the  United  States,  and  held  the  land  for  them,  and 
under  their  orders.  He  did  not  claim  or  pretend  to  set  up  any  right  or 
title  in  himself.  The  controversy  was,  in  fact,  between  the  holder  of 
the  certificate  and  the  United  States.  Stoddard  v.  Chambers  (2  How. 
284)  was  an  action  between  the  assignee  of  a  confirmee,  under  an  Act 
of  Congress,  and  a  party  claiming  under  a  prior  patent. 

The  case  of  Summers  v.  Dickinson,  of  this  Court,  (9  Cal.  554)  is 
not,  when  considered  with  reference  to  the  facts  presented  by  the  record, 
in  conflict  with  the  views  we  have  expressed.  Upon  examination  of 
the  record,  we  find  that  on  the  trial,  upon  the  offer  of  the  patent,  the 
defendant's  counsel  objected  to  its  introduction  in  evidence,  "  unless 
plaintiff  proved  that  a  patent  had  issued  to  the  State  of  California 
from  the  United  States  Government,  under  the  Act  of  1850.'*  The 
Court  below  sustained  the  objection,  and  nonsuited  the  plaintiff.  No 
other  objection  was  made,  and  thus  the  construction  of  the  Act  of 
Congress  of  September  28th,  1850  — "To  Enable  Arkansas,  and  other 
States  to  Reclaim  the  Swamp  Lands  within  their  Limits" — was  the 
r»ole  question  presented  on  appeal,  by  the  record,  for  consideration. 
The  admissibility  of  the  patent  on  any  other  grounds,  or  its  effect  when 
admitted,  was  a  matter  not  before  the  Court.  But  aside  from  this, 
there  is  nothing  in  the  language  of  the  opinion  which  justifies  the  in- 
ference sought  to  be  drawn  from  it.    Undoubtedly,  a  patent  issued  by 
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the  Governor  for  any  land  not  embraced  in  the  grant  to  the  State, 
would  be  void  for  want  of  power  to  convey.  We  do  not  question  this 
proposition ;  we  affirm  it  as  sound.  The  point  here  is,  as  to  the  status 
of  the  party  who  can  raise  any  question  as  to  its  validity,  when  it  is 
regular  oti  its  face.  Nor  do  we  question  the  further  proposition,  that 
the  defendant  might  have  disproved  the  evidence  of  title  furnished 
by  the  patent,  by  showing  that  the  land  in  question  was  not  included 
in  the  Act  of  Congress,  or  was  within  the  exceptions  contained  in  the 
act  of  this  State.  We  only  annex  to  the  proposition  the  qualification, 
that  to  do  this,  he  must  first  have  brought  himself  in  some  privity 
with  the  common  source  of  title.  If  he  were  a  mere  intruder,  not 
possessing  any  claim  of  title,  either  from  the  General  or  State  Gov- 
ernment, he  would  not  be  in  a  position  to  question  the  regularity  and 
correctness  of  the  action  of  the  officers  of  the  Stale,  in  the  selection  of 
the  lands  or  the  issuance  of  the  patent.  Until  some  one  appears  pre- 
pared to  trace  title  to  himself  from  a  common  or  paramount  source, 
parties  who  are  clothed  with  the  solemn  evidence  of  title  furnished  by 
the  patent  of  the  State  may  rest  in  security,  without  fear  of  any  suc- 
cessful disturbance  in  the  enjoyment  of  the  property  held  by  them, 
whether  that  property  be  a  portion  of  the  school  lands  or  swamp  lands 
granted  to  the  State  by  the  General  Government. 
Judgment  affirmed. 

On  petition  for  rehearing,  Field,  C.  J.  delivered  the  opinion  of  the 
Court  —  Baldwin,  J.  and  Cope,  J.  concurring. 

We  do  not  find  any  considerations  advanced  in  the  petition  for  re- 
hearing, which  were  not  passed  upon  in  the  opinion  already  delivered. 
The  Act  of  September  4th,  1841,  does,  as  we  stated,  require  the  loca- 
tions of  the  State  to  be  made  ^^  conformably  to  sectional  divisions  and 
subdivisions,^^  but  it  does  not  require  the  State  to  postpone  the  selec- 
tions until  the  survey  of  the  United  States.  It  is  only  with  reference 
to  the  old  States,  designated  in  the  first  section  of  the  act,  that  the 
clause  determining  the  time  of  the  selections  applies.  As  to  the  new 
States,  the  interest  in  the  500,000  acres  vests  upon  their  admission 
into  the  Union,  and  the  selections  by  them  are  only  subject  to  three 
qualifications:  First,  they  must  not  be  of  lands  reserved  from  sale 
by  any  law  of  Congress,  or  the  proclamation  of  the  President.  Second, 
they  must  be  in  parcels  of  not  less  than  three  hundred  and  twenty 
acres  each.  And  third,  the  parcels  selected  must  be  in  such  form  as 
to  correspond  with  the  survey  of  the  United  States^  when  made.    The 
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selections  will  not^  of  course,  become  absolute  and  definite  until  the 
survey;  until  then,  the  parcels  selected  may  be  subject  to  a  possible 
reservation  from  sale;  and  when  there  is  no  such  reservation,  they 
may  require  some  change  in  their  exterior  lines,  so  as  to  conform 
to  the  official  sectional  divisions  and  subdivisions.  In  the  legislation 
of  the  State,  provision  is  made  so  as  to  secure  such  conformity. 
Rehearing  denied. 

NoTB. —  It  appears  from  tbe  records  In  the  office  of  the  Surveyor  General  of 
California,  that,  under  the  Act  of  May  23rd,  1852.  authorising  the  locatloii  «f 
school  warrants,   159,520  acres  were  located  of  nnsuryeyed  lands. 
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Ir  a  debt  or  duty  be  due  from  a  cltlsen  to  the  State  or  to  a  person,  the  Legisla- 
ture may  prescribe  an  adequate  remedy  for  the  enforcement  of  the  duty  or  the 
payment  of  tbe  debt,  and  this  though  some  remedy  already  exists.  It  may  be 
that  the  debt  or  duty  must  be  of  legal  obligation ;  that  is,  a  debt  or  duty  recog- 
nized by  law  as  binding,  though  no  adequate  remedy  may  have  been  given,  or 
even   though   the  proper  means  to   give  effect  to  It  be  not  adopted. 

The  Legislature  Is  restrained  only  by  express  limitations  or  restrictions  In  the 
Constitution. 

A  tax  Is  a  personal  debt,  or  In  the  nature  of  a  personal  debt  due  from  the  prop- 
erty holder,  and  not  a  mere  charge  upon  the  property  created  by  and  depend- 
ing upon  the  regularity  of  the  proceedings  given  by  statute :  and  the  Legisla- 
ture may   prescribe  a   mode   of  correcting  an    Informal   assessment. 

The  Legislature  has  tbe  power  of  taxation  without  restriction  as  to  mode  or 
limitation  as  to  time;  and  If,  from  accident  or  oversight,  or  remissness  on  the 
part  of  the  tax  payer,  the  time  for  payment  has  passed,  or  tbe  mere  mode 
of  charging  him  has  not  been  followed  by  the  officers,  the  Legislature  may 
still  compel  him   to  pay. 

Though  a  man  can  only  be  made  to  pay  a  tax  according  to  law,  that  law  may  be 
made  as  well  at  one  time  as  another,  or  by  one  series  of  acts  os  another, 
and  as  well   after  an   Informal   assessment   or   no  assessment,   as  before. 

The  Act  of  1860,  authorizing  suit  to  be  brought  for  the  unpaid  taxes  of  the 
years  1858  and  1859  In  the  city  and  county  of  Sacramento,  and  prohibiting 
the  defendants  from  setting  up  In  defense  any  Informality  in  the  levy  or 
assessment  of  the  tax,  and  making  duly  certified  copies  of  the  delinquent  tax 
list,  or  the  original  or  duplicate  assessment  rolls,  evidence  of  the  delinquency 
of  the  property  assessed,  of  the  amount  of  taxes  due  and  unpaid,  and  that 
all  the  forms  of  law  in  relation  to  the  levy  and  assessment  have  been  cob- 
pUed   with,   is  constitutional. 
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Sach  a  law,  making  the  assessment  prima  facie  proof,  merely  affects  tbe  remedy, 
and  is  not  therefore  liable  to  any  constitutional  objection. 

Nor  l8  the  act  unconstitutional  because  it  compels  the  delinquent,  If  sued,  to  pay 
costs  and  a  percentage  by  way  of  attorney's  fees  in  addition  to  the  tax  assessed* 

Nor  Is  it  any  constitutional  objection  to  the  act  that  the  delinquent  tax  list  for 
1858  was  not  properly  published.  The  liability  to  pay  the  tax  assessed  preceded 
the  publication  of  the  delinquent  list,  and  suit,  under  the  Act  of  1860,  is  based 
upon   that  liability. 

The  tax  levied  in  Sacramento  county  for  the  wagon  road  from  the  eastern  bound- 
ary line  of  said  county  through  El  Dorado  county  to  Carson  Valley,  under  tha 
Act  of  1858,  and  the  tax  for  agricultural  hall  under  the  Act  of  1859,  are 
constitutional. 

The  averments  In  the  complaint  in  this  case,  as  to  the  levy  and  assessment,  are 
Bofflclent,  under  the  Act  of  1860,  to  put  upon  defendant  the  burden  of  showing 
that  she  is  not  liable.     See  facU. 

Appeal  from  the  Sixth  District 

Suit  under  the  Act  of  April  3d,  1860,  139,  to  enforce  the  collection 
of  the  taxes  assessed  against  defendants  in  the  years  1858  and  1859. 
The  averments  of  the  complaint  are,  tliat  '^  defendants  are  indebted  to 
plaintiffs  in  the  sum  of  two  hundred  dollars  and  forty-one  cents,  which 
sum  is  due,  owing  and  payable  from  defendants  to  plaintiffs  for  public 
revenue  and  taxes,  as  follows ; "  then  follows  a  designation  of  the  kind 
and  amount  of  tax,  as  whether  it  be  State,  county  or  city,  road,  mili- 
tary, wagon  road,  agricultural  hall,  etc.,  and  with  the  five  per  cent, 
and  cost  of  advertising  under  the  general  revenue  laws,  and  an  aver- 
ment that  "  said  taxes  were  assessed  against  the  following  property, 
belonging  to  the  defendants,  in  the  city  and  county  of  Sacramento: 
Personal  property  assessed  in  1858,  valued  at  one  hundred  and  forty 
dollars;  personal  property  assessed  in  1859,  valued  at  three  hundred 
dollars;  improvements  on  real  property  assessed  in  1858,  valued  at 
three  hundred  and  forty  dollars;  improvements  on  real  property  as- 
sessed in  1859,  valued  at  four  hundred  dollars;. real  estate  assessed  in 
1858,  valued  at  $2,200,"  with  a  description  of  the  real  estate,  and  an 
averment  that  it  was  assessed  to  defendants ;  that  they  have  refused  to 
pay,  though  requested  so  to  do,  and  a  prayer  for  judgment  for  the  tax 
with  the  "costs,  fees  and  charges  provided  by  law." 

Plaintiffs  had  judgment  below;  defendants  appeaL 

P.  L.  Edwards,  for  Appellants. 

I.  Sections  one  and  two  of  the  Act  of  1860,  139,  are  nnconstitu- 
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tional  and  void.  The  Ixjgislature  cannot  exclude  any  constitutional 
defense  to  an  action,  nor  pass  any  law  having  such  retroactive  force 
as  to  render  valid  and  operative  an  irregular  and  void  levy  and  assess- 
ment of  taxes.  The  judiciary  are  invested  by  the  Constitution  with 
the  sole  power  and  duty  of  determining  what  are  constitutional  de- 
feiises.  Neither  the  legislative  nor  executive  can  interfere.  (Thcunes 
Man.  Co.  v.  Lathrop,  7  Conn.  550;  Marsh  v.  Chestnut,!^  111.  223; 
Billings  v.  Detten,  15  Id.  218;  Sedg.  on  Stat,  and  Const.  Construc- 
tion, 189,  et  seq.;  Id.  406,  et  seq.j  Guy  v.  Hermance,  5  Cal.  73;  4 
Foster,  139;  Blackwell  Tax  Titles,  738.) 

The  Legislature  cannot  create  an  obligation  nor  impose  a  penalty 
for  an  act  which,  when  done,  incurred  no  such  liability ;  and  the  per 
centum  allowed  by  this  act  to  the  ^District  Attorney  is  such  obligation 
or  penalty.  It  is  at  least  equivalent  to  an  effort  to  make  one  man  the 
debtor  of  another  by  the  exercise  of  omnipotent  legislation.  (Sedg. 
on  Stat,  and  Const.  Construction,  683 ;  Id.  358 ;  Falconer  &  Higgins 
V.  Campbell  and  others,  2  McLean,  196;  Medford  v.  Learned,  16 
Mass.  215.) 

The  liability  of  the  citizen  to  pay  taxes  can  only  arise  from  the 
regularity  and  validity  of  the  proceedings  in  the  levy,  assessment,  etc. 
It  can  never  arise  from  the  default  of  others.  The  Legislature  can 
neither  create  a  default  in  him,  nor  aid  the  void  proceedings  of  the 
officials.  {Brown  v.  Veazie,  25  Maine,  359 ;  Doughty  v.  Hope,  1  Com- 
stock,  78;  3  Denio,  594.) 

II.  That  portion  of  the  tax  sued  for,  which  was  levied  for  the 
wagon  road  through  El  Dorado  county  to  Carson  Valley,  and  for  agri- 
cultural hall  in  Sacramento,  is  unconstitutional,  because  not  within 
the  powers  of  a  municipal  corporation,  nor  within  the  powers  of  a 
county.  (Acts  of  1858,  267;  Lowe  v.  Marysville,  5  Cal.  214;  Consti- 
tution, art.  2,  sec.  31;  Id.  art.  4,  sec.  31.)  The  assessment  of  a  tax 
for  a  road,  when  no  road  is  laid  out  according  to  law,  is  void.  (Pfcil- 
hrooTc  V.  KennebecJc,  17  M^.  196.) 

And  here  no  road  was  constitutionally  laid  out  or  provided  for* 
Besides,  the  authorities  of  the  city  and  county  had  but  a  negative  voice 
as  to  the  grounds  and  pavilion.    (Acts  of  1859,  20.) 

All  the  substantial  power  was  given  by  the  act  to  others  —  was 
wrested  from  the  constitutional  officials,  and  placed  in  others  wholly 
unrecognized  by  the  Constitution. 

The  using  of  public  money  for  the  construction  of  roads  in  other 
counties  and  territories,  and  in  the  purchase  of  grounds  and  erection 
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of  an  agricultural  pavilion,  to  be  hdd  in  trust  by  the  city  and  county 
for  the  use  of  another  corporation,  or  other  persons  or  parties,  separate 
and  distinct  from  the  municipality,  are  unauthorized  by  the  Con- 
stitution. 

Among  other  provisions  illustrative  of  this  position,  section  four  of 
the  Act  of  1859,  21,  is  cited :  "  The  title  to  the  premises  shall  vest  in 
the  Board  of  Supervisors,  and  be  and  remain  under  their  direction 
and  control  for  the  use  of  the  Agricultural  Society ;  and  when  not  in 
use  by  the  said  society,  then  to  be  used  by  other  agricultural,  horticul- 
tural, mining,  or  mechanical  societies/'  {Bergen  v.  ClarJcm,  1  Halst. 
[N.  J.]  352;  Bussey  v.  Oilmore,  3  Greenlf.  191.) 

III.  Both  of  the  acts  mentioned  in  the  preceding  point  are  un- 
constitutional, for  they  were  not  enacted  by  the  Legislature,  but  show 
upon  their  own  faces  that  they  were  not  intended  to  be  laws  unless 
made  such  by  a  vote  of  the  people.  Such  power  does  not  belong  to 
the  people,  nor  can  it  be  delegated  to  them  by  the  L^slatupe.  (Acts 
of  1857,  272,  sees.  1-2;  Acts  of  1859,  20,  sees.  1-2.) 

In  neither  case  was  there  to  be  any  law  until  after  a  majority  of  the 
electors  should  have  voted  affirmatively,  thus  essaying  to  convert  the 
popular  voice  into  the  law-making  power.  ( Sedg.  on  Stat,  and  Const. 
Construction,  149,  164-5,  and  note;  Thome  v.  Crane,  15  Barb.  112; 
Barto  V.  Himrod,  4  Seld.  483 ;  Parker  v.  Commonwealth,  6  Barr,  507.) 

This  doctrine  was  broadly  recognized  by  this  Court  in  the  matter  of 
the  State  capitol;  and  although  the  views  of  this  Court  may  have  been 
modified  in  some  respects  since  that  decision,  yet  such  modification 
does  not  affect  this  case,  for  here  there  was  no  law  in  presenti  to  go 
into  operation  upon  the  happening  of  a  future  eveni  (Blanding  v. 
Burr,  13  Cal.) 

It  is  assumed  that  this  road  and  pavilion  are  subjects  of  great  pub- 
lic interest,  and  are  highly  beneficial  to  the  tax  payers  of  the  city  and 
county.  But  of  all  this,  who  is  to  judge?  Under  our  Constitution 
the  tax  payers  are  to  decide  for  themselves,  and  each  one  has  the  same 
power  and  right  of  judgment  that  all  could  have. 

Again,  the  whole  city  and  county  government,  as  now  organized,  is 
xmconstitutional :  First,  because  the  city  and  county  are  made  one 
municipal  corporation,  having  but  one  common  Assessor  and  one  com- 
mon collector  of  taxes.  Whereas,  section  three  of  article  two  of  the 
Constitution  requires  these  officers  to  be  elected  by  the  qualified  elect- 
ors of  the  district,  county  or  town.  Second,  because  the  Consolidation 
Act  contravenes  section  four  of  article  two  of  the  Constitution,  which 
require?  a  ?vstem  of  county  and  town  governments  as  nearly  uniform 
as  practicable.  Cr^n,n]o 
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IV.  The  five  per  centum  allowed  by  the  general  revenue  law 
against  delinquents  is  unconstitutional.  This  per  centum,  when  col- 
lected, is  required  to  be  divided  equally  between  the  county  and  State. 
For  illustration,  say  that  Tehama  county  imposes  a  tax  of  fifty  cents 
for  county  purposes;  add  the  sixty  cents  Stat^  tax,  and  we  have  an 
«iggi^gate  of  one  hundred  and  ten  cents,  on  which  the  ^\e  per  centum 
is  five  and  a  half  cents  —  one-half  of  which  is  required  to  be  paid  into 
the  county,  and  the  other  half  into  the  State  treasury  —  and  thus 
making  the  total  State  tax  sixty-two  and  three-quarter  cents;  while 
Sacramento  county  imposes  a  local  tax  of  two  hundred  and  twenty- 
five  cents,  add  the  sixty  cents  State  tax,  and  we  have  an  aggregate  of 
two  hundred  and  eighty-five  cents;  five  per  centum  upon  which,  is 
fourteen  and  a  quarter,  to  be  distributed  in  the  like  manner,  and  thus 
we  have  a  State  tax  of  sixty-seven  and  one-eighth  cents.  (Const,  art. 
2,  sec.  13;  Wood's  Digest,  618,  sec.  13.) 

Uniformity  neither  does,  nor  can,  coexist  with  such  facts  and  re- 
sults, either  as  to  State  or  county  taxes.  The  least  that  could  be  as- 
serted for  the  county,  would  be  a  pro  rata  dividend  of  the  per  centum 
on  each  tax,  for  the  county  gratuitously  furnishes  all  the  books,  blanks, 
etc.,  and  is  allowed  only  a  pro  rata  proportion  of  the  fees  of  Sheriffs, 
Assessors  and  Auditors.     (Wood's  Digest,  638,  sec.  113.) 

Thus,  the  uniformity  of  taxation  exacted  by  the  Constitution  is 
again  wanting,  and  that,  both  as  to  the  State  and  county  taxes.  The 
State  tax  should  be  uniform  throughout  the  State,  both  in  form  and 
in  effect.  Why  should  a  proceeding  to  enforce  the  collection  of  taxes 
be  applied  in  Sacramento,  more  rigorous  than  that  applied  in  other 
counties?     (The  People  v.  Mayor  of  Brooklyn,  6  Barb.  214.) 

In  addition  to  the  foregoing,  and  in  reference  to  the  taxes  of  1858, 
there  is  another  fatal  objection  to  this  five  per  centum — it  is  a  penalty 
for  the  non-pa^Tuent  of  taxes  which  is  barred  after  one  year  from  the 
time  at  which  it  accrued.     (Wood's  Digest,  47,  sec.  17.) 

After  tlie  third  Monday  in  October,  1859,  therefore,  this  five  per 
centum  on  the  tax  for  the  year  1858  was  barred  by  time,  and  it  was 
not  within  the  power  of  the  Legislature  to  revive  the  liability,  and 
the  point  is  raised  by  the  stipulation  attached  to  the  record. 

V.  If  the  foregoing  propositions  be  correct,  it  follows  that  the 
action,  as  now  presented,  cannot  be  maintained,  for  an  assessment 
and  sale  of  land  for  the  taxes  is  not  valid,  unless  the  land  was  liable 
for  all  the  taxes  for  which  it  is  assessed  and  sold.     (McQuilhen  t. 
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Doe,  8  Blackf.  618;  Stetson  v.  Kempton,  13  Mass.  372;  Libhy  v. 
Bumham,  15  Id.  144;  Ewell  v.  Shaw,  1  Greenl.  339.) 

And  if  the  assessment,  etc.,  are  insuflScient  to  make  a  valid  sale,  they 
cannot  create  a  debt  or  liability  ex  proprio  vigore,  or  with  the  aid  of 
retrospective  legislation.  Every  article  should  be  legally  subject  to 
taxation  and  legally  taxed,  for  every  tax  payer  is  interested  in  the  just 
payment  of  taxes  by  all  others.  All  should  contribute  their  just  pro- 
portion of  the  expenses  of  the  government,  and  no  more.  {Adam  v. 
Litchfield,  10  Conn.  129;  Hardenburgh  v.  Kidd  et  ah.  10  Cal.  402.) 

Acts  of  the  Legislature  cannot  affect  case*  which  have  been  already 
adjudicated  —  and  here,  according  to  the  general  revenue  law,  the 
levy,  assessment,  etc.,  if  regular,  were  a  judgment,  and  if  irregular, 
they  could  neither  be  a  judgment,  nor  create  a  debt  or  liability,  even 
with  the  aid  of  subsequent  legislation.  (Wood^s  Digest,  623,  art. 
3,032;  Lamhertson  v.  Hogan,  2  Barr,  22.) 

VI.  The  complaint  is  insuflBcient.  The  general  count  is  not  admis- 
sible, except  in  cases  of  contract.  (1  Chittjr'B  PL  840,  et  seq.)  No 
special  facts  are  averred  as  constituting  the  cause  of  action.  No  levy 
of  the  tax  is  averred,  otherwise  than  by  recital.  Nor  is  there  any  aver- 
ment as  to  when,  where,. or  how  the  assessment  was  made;  nor  that 
any  list  was  demanded  of  defendants,  etc.  (Pr.  Act,  sec.  39 ;  1  Chitty's 
PI.  214,  372;  Blackwell,  Tax  Titles,  738;  Wood's  Dig.  614,  sec.  1; 
Id.  616,  sec.  3 ;  Bratton  v.  Mitchell,  1  Watts  &  Serg.  810 ;  Mason  t. 
Rowe,  6  Blackf.  98;  Wood's  Dig.  617,  sec.  8;  Id.  art  8,014,  sec.  12, 
3,015,  sec.  13;  Acts  1868,  271,  sec.  9;  36  Maine,  438.) 

The  delinquent  tax  lists  were  never  published  as  required  by 
statute;  it  being  contained  in  a  supplement  which  was  not  ciitnilated 
as  extensively  as  the  regular  paper.  (Blackwell  on  Tax  Titles,  285; 
Denis  v.  Simms,  4  Bibb,  466.) 

These  taxes  themselves  are  not  a  debt.  They  do  not  arise  out  of 
contract,  express  or  implied,  but  are  wholly  in  invitum,  A  fortiori  the 
penalties  here  claimed  do  not  arise  out  of  a  contract.  (Blackwell  on 
Tax  Titles,  205 ;  Pierce  v.  The  City  of  Boston,  8  Met.  520 ;  Thompson 
V.  Gardner,  10  John.  403 ;  Shaw  v.  Pickett,  2  Vt.  482 ;  City  of  Camden 
v.  Allen,  2  Dutcher  (N.  J.)  Z^^\  Mechanics  and  Traders  Bank  v.  De- 
bolt,  1  Ohio,  691.)  The  power  to  impose  a  tax  and  sell  property  is  a 
high  prerogative.  (Beatty  v.  Knowles,  4  Pet.  .^52.)  And  it  is  in 
derogation  of  the  common  law.  (Atkins  v.  Kin/nan,  20  Wend.  241; 
Tharp  v.  Spier,  4  Hill,  76.) 
Vol.  XVI.— 22 
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The  cases  of  Moore  v.  Patch  (12  Cal.  266)  and  Cowell  v.  Douh, 
(Id.  273)  do  not  conflict  with  the  foregoing  points  and  authorities. 
In  the  firstj  the  constitutional  questions  now  presented  were  not 
raised,  and  in  the  latter  they  were  especially  waived  by  the  counsel. 

E.  B.  Crocker,  also  for  Appellants. 

A  tax  is  not  in  any  essential  characteristic  a  debt  —  a  voluntary 
liability,  incurred  by  the  tax  payer.  It  is  in  its  very  nature,  even  when 
justly  and  lawfully  levied,  a  burden  imposed  upon  him  without  his 
consent,  and  often  to  raise  money  for  objects  directly  opposed  to  his 
best  interests.  It  is  often  imposed  upon  him  by  the  votes  of  a  majority 
who  pay  no  taxes  for  objects  to  which  he  is  opposed,  a^  in  this  very 
case  of  the  wagon  road  and  agricultural  hall  taxes.  (1  Bouv.  Law 
Die.  379;  Blackwell  on  Tax  Titles,  7,  205.) 

If  the  Legislature  should  term  it  a  debt,  or  a  judgment,  it  would 
not  make  it  so.  A  judgment  is  the  decision  or  sentence  of  the  law, 
given  by  a  Court  of  Justice,  or  other  competent  tribunal,  as  the  result 
of  proceedings  instituted  therein  for  the  redress  of  injury.  (1  Bouv. 
Law  Die.  676.) 

The  Legislature  cannot  create  a  debt  from  one  person  to  another, 
without  consent  of  the  party  to  be  charged.  (16  Mjass.  86.)  A  tax 
cannot  be  recovered  by  an  action  of  debt    (2  Dutcher,  N".  J.  358.) 

Statutes  imposing  burdens,  or  taxes  upon  the  citizen,  must  be  strictly 
construed.  (Blackwell  on  Tax  Titles,  197-8.)  It  is  only  when  taxes 
are  legally  assessed  and  levied  that  any  burden  or  liability  can  be  said 
to  be  imposed  upon  him,  because  these  steps  are  all  necessary  to  vest 
the  right  to  collect  the  tax  in  the  State.  If,  therefore,  the  Legislature 
says,  that  notwithstanding  these  acts  have  not  been  performed,  and 
the  right  to  collect  the  tax  has  not  vested,  the  tax  payer  shall  pay  the 
amoimt,  and  may  be  sued  in  a  new  and  independent  action ;  to  enforce 
this  new  claim,  they  are  making  a  new  contract  without  our  consrnt. 

Counsel  says :  the  new  law  is  beneficial  to  the  defendant.  But  we 
are  the  best  judges  of  what  is  for  our  interest. 

The  commissions  provided  for  in  the  act,  are  really  and  substan- 
tially penalties  imposed.  The  five  per  cent,  imposed  upon  delinquent 
tax  payers  by  the  old  revenue  law,  does  not  become  part  of  the  tax. 

The  Act  of  1860  authorizes  suit  for  the  unpaid  taxes,  and  it  no- 
where includes  the  percentage,  advertising  expenses,  or  anything  but 
the  simple  taxes.    The  judgment  in  this  case,  not  only  includes  the 
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taxes  proper,  but  this  five  per  cent,  under  the  old  revenue  law,  and 
the  expenses  of  advertising  a  sale  which  never  took  place,  and  it  also 
includes  the  attorney's  commission  under  the  new  law.  It  is  clear  that 
the  Act  of  1860  does  not  authorize  a  recovery  of  these  five  per  cent, 
and  advertising  items.  If  for  no  other  reason,  the  judgment  in  this 
ease  must  be  reversed.  On  this  point  the  counst^l  refers  to  6  Ohio,  113, 
as  sustaining  his  position;  but  an  examination  of  that  case  will  show 
that  it  has  no  bearing  on  the  point. 

The  objections  to  the  complaint  are:  1.  It  does  not  aver  that  any 
demand  was  made  of  tlie  taxes.  2.  It  does  not  aver  that  the  taxe?  arc* 
due  and  unpaid,  as  required  by  the  statute..  3.  It  says,  tax  for  county 
purposes  —  wagon  road  and  agricultural  taxes.  No  such  kind  of  taxes 
are  known  to  the  law  by  any  such  names.  4.  The  five  per  cent,  and 
advertising  are  not  taxes  within  the  meaning  of  the  Act  of  18G0.  5. 
There  is  no  averment  that  these  taxes  were  ever  duly  assessed.  6.  The 
statute  only  authorizes  a  judgment  in  rem,  not  in  personam. 

The  only  substantial  averment  in  the  complaint  is,  that  defendant  is 
indebted  to  plaintiff  in  a  certain  sum  for  public  taxes.  The  averm<'i  t 
respecting  the  taxes  is  only  started  by  way  of  inducenvnt,  or  as  a 
consideration  for  the  alleged  indebtedness,  and  not  by  way  of  direct 
and  positive  averment,  as  it  should  be.  The  gravamen  of  the  action  is, 
that  the  defendant  was  the  owner  of  certain  property  liable  to  taxation, 
describing  it;  that  certain  taxes  were  duly  levied  and  assessed  thereon, 
setting  forth  how;  that  thoae  taxes  are  due  and  unpaid,  and  that  the 
same  have  been  specially  demanded ;  then  state  the  act  under  which 
the  action  ia  brought,  and  pray  for  judgment 

C7.  Oole,  District  Attorney,  for  Respondents. 

Tod  Robinson  and  A.  C.  Monson,  of  Counsel. 

I.  Appellants  have  no  equity;  they  stand  in  Court  as  infractors  of 
the  law,  having  failed  to  pay  their  taxes.  {People  v.  Coleman,  4  Cal. 
48;  Blackwell's  Tax  Titles,  40;  Parkham  v.  Decatur  Co.  9  Geo.  352.) 

IT.  The  claim  for  taxes  does  not  rest  on  the  Act  of  1860,  nor  even 
in  the  general  revenue  law.  It  dates  back  as  far  as  the  Constitution. 
The  obligation  to  pay  taxes  runs  before  all  government.  (9  Geo.  352; 
Blackwell,  8.)  A  proper  tax  is  an  absolute,  indefeasible  debt,  from 
which  there  is  no  escape.  (Wood's  Dig.  art.  .1032,  sec.  32;  Id.  art. 
30*15.)     The  Legislature  have  the  power  to  cure  any  informalities  in 
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the  assessment.  {Moore  v.  Paich,  12  Cal.  270;  CroweU  r.  Douh,  Id. 
274.) 

The  Act  of  1860  is  remedial.  (Sedg.  Stat,  and  Const  L.  41-359; 
1  Kent,  455;  2  Yerg.  125;  4  Wheat.  200,  207;  6  Ohio,  113;  10  Mo. 
781;  12  Geo.  104;  15  111.  218;  Moore  v.  Patch,  12  Cal;  1  Id.  232.) 
•  III.  The  act  is  not  penal,  in  tiie  strict  sense.  {Ellis  v.  Whitman, 
10  Mo.  782;  1  Strange,  137;  Cro.  Jac.  413;  12  Geo.  104.)  It  is 
beneficial  in  this,  that  it  allows  the  delinquent  to  pay  his  tax  with  ten 
per  cent,  additional,  instead  of  fifty  per  cent.,  as  under  the  general 
revenue  law.  The  delinquent  ought  to  pay  the  expenses  of  collecting 
the  tax,  otherwise  the  prompt  tax  payer  suffers  by  the  laches  of  the 
more  tardy.  The  costs  are  not  a  penalty.  (Sedg.  Const.  Stat  369-r 
361;  13  Johns.  497;  19  Conn.  292;  4  Florida,  445.) 

The  manner  of  collecting  taxes  rests  entirely  with  the  L^islature. 
{Burnett  v.  Sacramento,  12  Cal.  84;  People  v.  Mayor  of  Brooklyn,  4 
Comst.  419;  Blackwell  on  Taxes,  passim;  Blanding  v.  Burr,  13  Cal.) 

IV.  As  to  the  constitutionality  of  the  wagon  road  and  agricultural 
hall  tax,  see  Blanding  v.  Burr,  13  Cal. ;  24  Ala.  591. 

V.  The  failure  to  publish  the  '^  delinquent  list  '*  according  to  law, 
if  it  be  a  fact,  amounts  to  nothing;  it  does  not  affect  the  debt,  which 
arose  before  the  publication  was  required.  Besides,  if  there  was  no 
publication  at  all,  the  Legislature  could  cure.  {Moore  v.  Patch,  12 
Cal.) 

Objection  is  made  to  the  sufficiency  of  the  complaint  The  Act  of 
April  3d,  1860,  (sec.  2,  139)  states  what  the  complaint  shall  contain, 
and  it  has  been  observed  with  far  greater  strictness  than  can  be  re- 
quired under  section  seventy-one  of  the  Practice  Act.  Cases  in  point 
are  found  in  8  Ind.  358;  17  N.  Y.  (3  Smith)  235. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  con- 
curring. 

The  Legislature,  at  its  last  session,  passed  an  act  to  enforce  the  col- 
lection of  the  delinquent  taxes  in  the  city  and  county  of  Sacramento, 
for  the  years  1858  and  1859.  (See  statutes  of  1860,  169.)  The  sec- 
ond and  third  sections  of  this  act  are  as  follows : 

**  Section  2.  The  District  Attorney  of  the  city  and  county  of  Sacra- 
mento, is  hereby  authorized  and  directed  to  commence  civil  action?,  in 
the  name  of  the  people  of  the  State  of  California,  in  any  of  the  Courts 
in  said  county,  whether  the  defendant  be  a  resident  of  the  township  or 
-Hv  in  which  the  Court  is  located  or  not,  to  recover  the  unpaid  taxes 
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m  said  city  aad  county  for  the  fiscal  years  mentioned  in  the  last  sec- 
tion; and  he  shall  designate  in  bis  complaint  the  amount  of  taxes  due 
and  unpaid  for  the  State,  city  and  county,  and  other  purposeg,  sepa- 
rately, and  shall  state  the  kind  and  quantity  of  property  assessed,  both 
real  and  personal,  and  if  real,  describe  the  same;  and  the  defendant 
shall  not  be  allowed  to  set  up  or  show  any  informality  in  the  levy  or 
assessment  as  a  defense;  such  defendant  being  allowed  only  to  plead, 
first,  that  the  taxes  have  been  paid  before  suit,  or  second,  that  he  bad 
not  the  property  mtentioned  in  the  complaint  at  the  time  of  the  aaaess- 
ment,  and  has  never  been  liable  to  pay  said  taxes ;  and  no  answer  ahaU 
be  filed  in  any  such  caaes,  unless  the  same  be  verified  by  oath. 

'^  Section  3.  The  delinquent  tax  lists  for  said  fiscal  years,  duly  cer- 
tified by  the  proper  officers,  shall  be  delivered  to  the  District  Attorney; 
and  the  said  delinquent  lists,  or  the  original  or  duplicate  assessment 
rolls,  or  a  copy  of  any  entry  therein,  duly  certified,  showing  unpaid 
taxes  against  any  person  or  property,  shall  be  evidence  in  any  Court 
to  prove  the  delinquency,  property  assessed,  the  amount  of  taxes  due 
and  unpaid,  and  that  all  the  forms  of  law  in  relation  to  the  levy  and 
assessment  of  such  taxes  have  been  complied  with ;  and  neither  the  de- 
linquent tax  lists  nor  the  assessment  rolls  need  be  filed  in  any  case." 

Fnder  this  act  this  action  was  brought.  The  complaint  alleges  an 
indebtedness  for  taxes  levied  in  the  years  named,  and  sets  out  the 
various  items  of  taxation,  the  amounts,  the  property  upon  which 
levied,  the  obligation  of  payment,  and  the  refusal.  To  this  complaint 
defendant  demurred,  and  the  questions  raised  at  the  bar,  and  which 
have  been  fully  argued  on  the  briefs,  are  thus  presented : 

The  defendant's  counsel  contends  that  the  first  two  sections  of  the 
Act  of  1860,  are  void,  because  unconstitutional,  it  not  being  within  the 
power  of  the  Legislature  to  exclude  any  constitutional  defense  to  an 
action  nor  pass  any  law  rendering  valid  a  void  or  irregular  levy  and 
asfiossment  of  taxes.  Perhaps  it  is  a  sufficient  answer  to  this  point  to 
say  that  this  objection,  if  good  at  all,  has  no  application  here:  for  it 
docs  not  appear  that  the  levy  and  ass'^ssment  of  these  taxes  was  irregu- 
lar or  void.  As,  however,  the  point  has  l^een  a  good  deal  pressed  in 
the  arKjument,  it  may  be  well  to  meet  it  on  broader  and  less  technical 
grounds. 

It  may  be  very  true,  as  argued,  that  the  Legislature  has  no  power  to 
create  an  obligation  upon  a  citizen  to  pay  money  which  he  does  not 
owe;  or,  which  is  the  same  thing,  to  give  such  effect  to  a  past  act  or 
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efvent  not  creating  such  obligation  as  to  impose  upon  him  a  liability. 
But  it  is  a  different  matter  to  say,  that  if  a  debt  or  duty  be  due  from 
a  citizen  to  the  State  or  to  a  person,  the  Legislature  may  not  prescribe 
an  adequate  remedy  for  the  enforcement  of  the  duty  or  the  pajTnent  of 
the  debt,  and  this  though  some  remedy  already  exists.  It  may  be  true, 
that  the  debt  or  duty  must  be  of  legal  obligation;  by  which  we  under- 
stand a  debt  or  duty  recognized  by  law  as  binding,  though,  to  answer 
this  definition,  no  adequate  remedy  may  have  been  given,  or  even 
though  the  proper  means  to  give  effect  to  it  be  not  adopted.  It  is  diffi- 
cult to  see  upon  what  reason  or  principle  the  power  of  the  Legislature 
to  do  this  can  be  denied.  The  Legislature,  representing  the  mass  of 
political  powers,  is  only  restrained  by  express  limitations  or  restric- 
tions in  the  Constitution.  We  see  no  limitations  or  restrictions  on 
tiiis  subject.  No  obligation  of  a  contract  is  invaded;  property  is  not 
taken  for  public  use  without  compensation;  nor  is  it  taken  without 
due  course  of  law.  The  citizen  is  only  made  to  pay  what  he  owes,  and 
he  is  made  to  pay  it  in  the  ordinary  mode  adopted  for  the  legal  coer- 
cion of  other  debts.  It  is  nothing  to  say  that  the  new  remedy  is  more 
effectual  than  the  old;  so  is,  or  ought  to  be,  every  new  remedy.  This 
brings  us  to  consider  the  real  question  in  controversy,  which  is, 
whether  a  tax  is  a  personal  debt  or  in  the  nature  of  a  personal  debt 
due  from  the  property  holder,  or  is  it  a  mere  charge  upon  tlie  prop- 
erty, created  by,  and  depending  upon  the  regularity  of  the  proceed- 
ings given  by  the  statute?  It  is  argued  that  the  relation  of  debtor 
and  creditor  does  not  exist  between  the  property  holder  and  the  State, 
but  that  the  law  gives  a  qualified  charge  upon  property,  binding  it 
only  after  and  by  force  of  certain  precedent  acts  of  the  public  officers. 
Many  cases  are  cited  from  this  Court  and  other  Courts,  holding  tax 
sales  invalid  where  the  tax  laws  had  not  been  strictly  followed.  But 
the  principle  of  those  decisions  is  wholly  different  from  that  here. 
The  sales  do  not  depend  upon  the  mere  existence  of  the  debt  or  the 
correctness  of  the  assessment,  or  upon  the  question  whether  the  prop- 
erty or  person  of  the  assessed  were  subject  to  taxation;  but  they 
depend  upon  the  following  of  the  steps  the  law  itself  has  prescribed 
for  their  government ;  in  other  words,  the  purchaser,  tracing  his  title 
thronp^h  the  law,  must  show  a  compliance  with  its  provisions.  Au- 
thorities are  cited  from  other  States  for  the  purpose  of  showing 
that  this  tax  is  a  mere  charge  on  property,  creating  no  personal 
oblicration;  but,  as  the  case  rests  on  statutes  which  are  different  in 
"*'fferent  States,  they  throw  hut  little  light  on  the  constniction  of  our 
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own  legislation.    To  our  own  revenue  laws  we  must  look  for  the  solu- 
tion of  this  question. 

By  statute  of  April  9th,  1857,  (Wood's  Dig.  614)  "  all  property  of 
every  kind,  shall  be  subject  to  taxation,*' — (with  certain  exceptions). 
By  section  three,  the  County  Assessor  shall  ascertain  the  names  of  all 
persons  owning  property,  and  he  shall  list  or  assess  the  same  to  the 
person  or  persons  owning,  etc.  By  section  four,  it  is  made  the  duty  of 
the  Assessor  to  prepare  a  tax  list  or  assessment,  containing,  among 
other  things,  the  names,  etc.,  to  whom  the  property  is  assessed.  By 
section  thirty-two,  "  Every  tax  levied  under  the  provisions  or  author- 
ity, of  this  act,  is  made  a  judgment  against  the  person,  and  a  lien 
against  the  property  assessed;  which  lien  shall  attach,  and 
judgment  date  as  of  the  first  Monday  in  March  in  each 
year,  and  shall  have  the  full  force  and  effect  of  an  ex- 
ecution against  all  property  of  the  delinquent,  which  judgment 
shall  not  be  satisfied,  or  the  lien  be  removed,  until  the  taxes 
are  all  paid,  or  the  property  has  absolutely  vested  in  a  purchaser 
under  a  sale  for  taxes.'*  These  provisions  seem  to  be  in  accordance 
with  the  constitutional  injunctions,  which  were  designed  to  secure 
uniformity  and  equality  in  taxation.  It  is  thus  seen,  that  the  tax 
upon  property  is  as  well  a  personal  charge  as  a  charge  upon  the  prop- 
erty. The  statute,  it  is  true,  requires  an  assessment,  but  it  may  be 
well  doubted  if  this  be  the  foundation  of  the  duty,  or  anything  more 
than  a  means  of  enforcing  or  collecting  the  tax.  This,  or  some  other 
proceeding  may  be  necessary  to  fix  the  amount  of  the  tax;  but  the 
property  having  been  declared  subject  to  the  tax,  and  the  owners  liable 
to  pay  it,  it  is  not  seen  why  the  Legislature  may  not  prescribe  the 
mode  of  correcting  an  informal  assessment,  as  well  as  prescribe  the 
form  of  it  in  the  first  instance.  The  exercise  of  the  taxing  power  is  a 
sovereign  attribute.  The  mode  of  ascertainment  and  collection  of  the 
tax  is  a  matter  of  legislative  discretion.  What  the  Legislature  may 
do,  as  a  general  thing,  it  may  do  in  its  own  way,  and  at  its  own  time. 
There  is  a  general  power  to  tax ;  there  is  no  restriction  of  mode,  nor  is 
there  any  limitation  of  time  by  the  organic  law.  Unless  restrained  by 
the  Constitution,  the  Legislature  have  plenary  power  over  the  subject. 
Upon  what  principle,  then,  can  it  be  contended  that  the  Legislature 
cannot  as  well  make  a  man  pay  his  taxes,  when,  from  accident  or  over- 
sight, or  his  own  remissness,  the  tjme  for  payment  has  passed,  or  the 
mere  mode  of  charcjing  him  has  not  l)een  followed,  as  they  could  in 
[ho  first  instaneo  diroot  the  tax?    Whv  shouldhebedischarored,  orthe 
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power  of  the  (Jovemmeiit  over  him  or  hifl  property  be  remitted  from 
accident  or  mistake  ?  Justice  does  not  require  hig  release^  and  we  see 
nothing  in  technical  law  which  authorizes  it.  It  is  not  less  a  tax,  nor 
a  tax  due  by  him,  because  of  this  circumstance  from  which  he  claims 
exemption.  Though  he  can  only  be  held  to  pay  according  to  law,  we 
know  of  no  reason  or  rule  which  disables  the  Iiegifilature  from  making 
that  law  as  well  at  one  time  as  another,  or  by  one  series  of  acts  as  an- 
other, and  as  well  after  an  informal  assessment,  or  no  assessment,  as 
before. 

The  question  is,  as  to  the  mere  power  of  the  enforcement  of  a  duty ; 
and  the  exercise  of  the  power  may  be  made  at  any  time,  so  long  as  the 
duty  remains. 

We  think  it  is  wholly  immaterial  to  consider  whether  these  taxes 
be  debts  in  the  sense  of  money  obligations  existing  by  contract.  The 
Government  has  the  same  right  to  enforce  a  duty  as  a  debt,  and  may 
enforce  it  in  the  same  way;  the  circumstantial  difference  between  the 
two  classes  of  obligations  is  nothing,  so  far  as  the  power  of  the  Govern- 
ment is  concerned,  between  a  man  voluntarily  binding  himself  to  pay 
money  to  the  Government,  and  the  Government  binding  him  to  do  so, 
when  he  has  no  option  but  to  obey.  (See  Moore  v.  Patch,  1%  Cal.  270; 
CrowellY.  Douh,  12  Cal.  iU;Kelsey  v.  Abbott,  13  Cal.;  28  Miss.  70.) 
If  the  assessment  be  necessary  to  create  the  obligation,  the  complaint 
avers  that  the  assessment  was  made.  What  informality,  if  any,  exists 
in  this  assessment,  or  in  the  proceedings  under  it,  we  are  not  advised. 
The  assessment  list  must  ascertain  the  sums  due  for  taxes,  as  we  see 
no  other  mode  of  arriving  at  them,  and  the  assessment  must  have  been 
made  substantially  in  pursuance  of  the  law ;  it  must  have  been  made 
by  the  proper  officer,  and  contain  tlie  names,  description,  amount,  etc. 
(See  sec.  4,  p.  616.)  But  it  is  not  necessary  to  say  more  than  that  the 
Legislature  has  a  right  to  prescribe  the  rules  of  evidence;  and,  though 
this  principle  may  have  its  limitations,  yet  we  think  the  Legislature 
authorized  to  give  the  documents  and  official  papers  of  public  officers 
the  effect  of  prima  facie  proof  of  the  facts  recited  in  them,  especially 
when  the  rule  is  made  to  apply  only  to  future  cases.  This  provision, 
making  the  assessment  prima  facie  proof,  merely  touches  the  remedy, 
and,  therefore,  is  not  obnoxious  to  any  constitutional  objection. 

3.  Nor  do  we  see  why  the  claim  for  damiges  is  not  authorized. 
These  are  designed  as  a  penalty  t^  cover  costs  and  expenses  of  prose- 
cuting suits,  and  would  seem  to  be  embraced  by  the  general  power  of 
the  Legislature  to  impose  terms,  or  conditions,  or  costs  in  certain 
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cases.  If  treble  costs  had  been  given  in  this  class  of  cases,  no  questions 
could  have  been  made  of  the  power  of  the  Legislature  to  make  the 
requisition.  We  see  no  difference  between  this  and  the  dami^ea  pre- 
scribed.   The  same  observation  applies  to  attorney's  fees. 

4.  The  question  of  the  l^ality  of  the  tax  for  the  wagon  road  and 
for  the  agricultural  hall  has  been  decided  in  several  cases.  {Pattison 
V.  Supervisors,  13  Cal.;  Blandmg  v.  Burr,  Id.) 

5.  There  is  nothing  in  the  point,  as  to  the  publication  of  the  delin- 
quent list.  The  liability  of  the  defendant  to  pay  her  taxes  preceded 
the  publicatk)n  of  the  delinquent  list,  and  upon  that  liability  she  is 
sued. 

6.  We  think  the  technical  points  on  the  complaint  not  well  taken. 
The  averments  of  the  levy  and  assessments  of  the  tax  are  sufficient, 
under  the  Act  of  1860,  leaving  to  the  defense  to  show  that  the  defend- 
ant was  not  liable.    Such  seems  to  be  the  evident  design  of  the  act. 

Judgment  affirmed. 

CoPSj  J. —  I  concur  in  the  judgment 


DOWNER  ei  al.  t.  FORD. 

Iir  this  case,  whldi  waa  ejectment  for  a  lot  purchased  hy  plaintiffs  of  B.»  It  was 
held,  that  defendant  had  so  recognized  the  title  of  B.  aa  to  ha  estopped  from 
now  dlspntlng  It. 

Appeal  from  the  Nintii  District. 

Ejectment  for  a  lot  in  Oroville.  The  eanse  was  tried  by  the  Court, 
on  consent  of  parties. 

The  evidence,  as  to  the  circumstances  under  which  defendant  took 
possession  of  the  lot  in  dispute,  was  the  testimony  of  Bird,  as  follows : 
"  In  June  or  July,  1855,  defendant  came  to  the  town,  and  soon  settled 
on  the  lot  where  he  now  lives.  He  had  lived  a  little  while  on  the 
'  Savage  lot ,'  and  did  not  like  it.  When  he  was  building,  I  told  him  I 
was  sorry,  as  Scott  had  selected  it,  in  payment  for  surveying.  Some 
time  after  that,  defendant  inclosed  the  lot,  together  with  the  one  now 
in  dispute.  He  told  me  he  would  give  it  up  when  my  family  came. 
Afterwards,  he  wanted  to  fence  with  boards,  and  we  agreed  he  should ' 
fence  both  in,  and  I  would  pay  him  one-half  the  expenses.     There 
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would  not  be  much  difference  between  fencing  one  or  both  the  lots. 
My  family  did  not  come/' 

Cross-examination :  '^  Huntoon  had  asked  me  if  I  had  a  comer  lot 
that  would  suit  a  friend  of  his.  I  showed  him  the  ^  Savage  lots/  and 
told  him  he  could  have  both  for  one  hundred  and  fifty  dollars,  or  the 
corner  one  for  one  hundred  dollars,  and  the  other  for  fifty  dollars;  and 
he  (defendant)  went  on  them,  and  put  up  his  camp,  and  soon  not 
liking  that,  moved  on  this  one,  liking  it  on  account  of  the  shade  tree. 
Defendant  did  not  consult  me  in  regard  to  moving  on  the  second  lot, 
and  went  without  my  leave.  He  had  been  there  perhaps  a  week,  or 
several  days,  before  I  went  to  see  him,  or  said  anything  to  him  about  it. 
When  I  went  to  see  him  first,  nothing  was  said  by  Ford  about  giving 
up  the  corner  lot,  as  he  was  then  living  on  the  other.**  It  seems  the 
*^  Savage  lots  '*  were  near  the  lot  on  which  defendant  built  his  house, 
and  near  the  corner  lot  in  dispute.  Bird  also  testified  that,  although 
defendant  *'  always  said  he  would  give  up  this  comer  lot  when  my 
family  came,  yet  he  never  told  me  he  would  not  give  up  the  lot  unless 
I  brought  my  family.'* 

It  does  not  appear,  otherwise  than  is  stated  above^  or  in  the  findings, 
that  Huntoon  was  the  agent  of  defendant.  It  was  admitted  defendant 
came  to  Oroville  after  BirA  had  surveyed  and  laid  oflf  the  town* 

The  findings  of  the  Court  were  as  follows : 

Downer  &  Garlow,  in  1854,  claimed  about  one  hundred  and  sixty 
Ticres  of  land  upon  the  public  domain,  including  the  site  of  Oroville, 
and  during  that  and  the  following  years, hada  number  of  acres  inclosed 
and  under  cultivation ;  the  balance  of  the  tract,  embracing  the  lot  in 
question,  was  partially  inclosed,  but  not  so  as  to  prevent  the  free  egress 
and  ingress  of  stock,  July  30th,  1855,  they  sold  to  Kalph  Bird,  by 
deed.  Bird  laid  oflE  the  town  of  Oroville  into  blocks  and  lots,  and,  sub- 
sequently, defendant,  with  the  consent  of  Bird,  located,  with  his 
family,  on  one  of  the  lots,  and  put  up  his  camp ;  not  liking  the  location, 
he  removed  in  a  little  while,  without  the  consent  of  Bird,  on  a  lot  next 
adjoining  a  corner  lot  —  the  one  in  dispute  —  and  built  a  house. 
Afterwards,  defendant  put  a  bmsh  fence  around  the  lot  upon  which  he 
was  living,  a£  well  as  around  the  lot  in  dispute,  including  both  lots 
under  one  inclosure.  Bird  designed  the  comer  lot  for  a  residence,  and 
defendant  informed  him  he  would  give  it  up  when  he.  Bird,  required 
It.  Subsequently,  Bird  entered  into  an  agreement  with  defendant^  by 
^vhich  he  was  to  put  a  board  fence  around  the  lots,  the  expenses  to  be 
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shared  equally.  When  defendant  was  putting  the  brush  fence  around 
the  lot  in  dispute,  he  told  Bird  he  was  doing  it  to  save  it  for  him,  and 
keep  it  from  the  jumpers;  and  when  he  was  putting  up  the  board 
fenoe,  he  told  Bird  he  was  fencing  it  for  him.  At  another  time,  de- 
fendant said  to  a  third  person,  that  he  was  holding  the  comer  lot  for 
Bird,  until  his  family  came,  and  that  he  did  not  believe  Bird's  family 
would  ever  come,  and  hence,  he  would  keep  or  own  it.  Subsequently, 
it  was  found  that  the  deed  from  Downer  &  Garlow  to  Bird  did  not 
cover  all  the  land  intended  to  be  conveyed,  and  in  December,  1856, 
another  deed  was  executed,  so  as  to  include  what  had  been  omitted  in 
tlio  first.  The  lot  in  question  was  a  part  of  the  land  omitted  in  the 
f\v<ii  doed,  but.  Bird  having  conveyed  to  plaintiffs  before  this  second 
deed  was  made,  this  lot  was  excepted  from  its  operation.  The  Court 
below  dismissed  from  its  consideration  the  deeds  from  Downer  &  Gar- 
low  to  Bird,  as  they  did  not  cover  the  lot  in  dispute.  The  lot  was 
worth  twenty-five  dollars  per  month,  and  plaintiffs  demanded  posses- 
sidn  before  suit.  The  Court  below  held,  that  the  foregoing  facts 
showed  that  defendant  had  repeatedly  acknowledged  the  title  of  Bird, 
who  had  conveyed  to  plaintiffs,  and  therefore,  that  they  were  entitled 
to  poBsee&ion,  with  twenty-five  dollars  per  month  from  the  time  of 
demand.    Judgment  accordingly.     Defendant  appeals. 

Robinson,  Beatiy  &  Heacock,  for  Appellant. 

I.  The  Court  below  bases  its  judgment  on  the  sole  ground  that 
Ford,  who  entered  on  the  lot  in  dispute  ''without  the  consent  of 
Bird,"  was  estopped  from  denying  the  title  of  plaintiffs,  Kecause  he 
had  "  frequently  acknowledged  the  title  of  Bird.** 

This  is  not  law.  A  tenant  who  enters  under  a  landlord,  cannot  dis- 
pute his  title.  But  this"  rule  does  not  apply  to  cases  where  a  party 
already  in  possession  acknowledges  the  title  of  one  who  has  no  title. 
Tf  a  party  thus  in  possession  acknowledges  the  title  of  another,  by 
taking  a  lease,  under  seal,  he  may  be  estopped  by  his  deed,  unless  he 
can  relieve  himself  from  the  operation  cf  the  deed,  by  showing  it  was 
procured  by  fraud.  But  a  mere  parol  acknowledgment  has  no  effect 
whatever  on  the  rights  of  the  party  in  possession,  unless  he  has  thereby 
caused  the  claimant  to  forego  some  legal  right  by  making  such 
promise.  (2  Smith*?  TiOading  Cases,  570,  4th  Amer.  Ed.  and  cases; 
Wall  V.  Benner,  1  Penn.  409 :  Jarlson  v.  Sprar,  7  Wend.  401 ;  Rogers 
V.  Pitcher,  6  Taunton,  577;  Claridge  v.  MacKinzee,  4  Man.  &  Gran. 
82.) 
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In  the  argument  of  this  case,  the  Court  suggested  that  the  judg- 
ment of  the  Court  might  be  sustained  on  the  hypothesis  that  Ford 
entered  on  the  lot  as  the  mere  agent  of  Bird ;  that  Ford  was  not  hold- 
ing for  himself,  but  merely  for  Bird. 

To  this,  we  answer  that  there  is  no  such  finding  of  fact.  The 
Court,  so  far  from  finding  that  Ford  entered  as  the  agent  of  Bird, 
expressly  finds  that  he  entered  '*  without  the  consent  of  Bird." 

An  examination  of  his  (Bird's)  testimony  will  show  that,  so  far 
from  acknowledging  Wmself  tenant  of  Bird,  he  only  agreed  to  give 
up  his  possession  to  Bird  on  condition  that  Bird  brought  his  family 
out.    This  condition  was  never  complied  with. 

II.  The  evidence  does  not  sustain  the  finding,  that  Ford  entered 
on  the  "  Savage  lots  "  by  the  consent  of  Bird.  There  is  no  testimony 
showing  that  Ford  authorized  Huntoon  to  act  for  him.  The  evidence 
of  Bird,  on  this  point,  is  hearsay,  as  to  Ford.  Huntoon  was  not 
examined. 

The  statement  which  Ford  made  to  Bird,  that  he  was  fencing  it  to 
save  it  from  jumpers,  was  made  to  Bird  after  he  had  nearly,  if  not 
quite,  finished  his  brush  fence,  and  after  he  had  been  for  several  days 
quietly  in  possession.  The  Court  finds  he  entered  *'  without  the  con- 
sent of  Bird.'*  Having  entered  without  the  consent  of  Bird,  when 
Bird  had  no  deed  for  this  land,  and  when  neither  Bird  nor  Downer 
&  Garlow  had  ever  been  in  possession,  he  acquired  some  right  to  the 
land  —  the  land  being,  as  the  Court  finds,  public  domain.  Ford,  by 
the  mere  entry  and  occupancy,  acquired  a  right  of  possession  as  against 
all  the  world,  except  the  Government.  Having  acquired  an  estate  in 
the  land,  how  could  he  divest  himself  of  it  by  merely  saying  he  would 
hold  it  for  Bird,  he  would  fence  it  for  Bird,  or  it  was  Bird's? 

Burt  &  RhodeSj  for  Bespondents. 

I.  The  entry  of  a  tenant,  or  one  holding,  into  the  possession  of  a 
portion  of  a  general  tract  of  land,  by  consent,  under  lease,  or  with  an 
agreement  express,  or  implied,  to  purchase  the  same,  is  an  acknowl- 
edgment of  title  in  the  landlord  or  owner  of  the  entire  tract;  and  the 
subsequent  removal,  without  the  knowledge  or  consent  of  the  owner, 
to  another  portion  of  the  same  tract,  is  a  fraud  upon  his  rights,  and 
can  place  the  tenant  in  no  superior  condition  to  the  one  originally 
imposed  by  law. 

II.  Ford  took  possession  of  the  lot  in  controversy  with  the  consont 
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and  as  the  agent  of  Bird,  held  it  as  such,  and  repeatedly  promised  to 
deliver  it  up  when  reqxiired. 

III.  By  the  whole  evidence  and  findings,  it  is  apparent  that  Ford 
was  not  in  possession  of  the  lot  sued  for,  at  the  time  that  he  made  the 
first  acknowledgments  of  Bird^s  title.  He  was  intercepted  in  the  act, 
and  permitted  to  go  on  ouly  with  the  full  understanding  that  the 
corner  lot  was  not  his,  but  Bird%  and  that  he  should  hold  it  after  he 
perfected  the  inclosure  for  him. 

But  even  admitting  defendant  was  in  full  possessiooi  at  the  times  he 
acknowledged  Bird's  title,  still  he  is  estopped  now  from  denying  that 
title.  (Jackson  ex  dem,  Colton  v.  Harper,  5  Wend.  246 ;  3  Johns.  228, 
499;  1  Greenl.  Ev.  sec.  109;  McKune  v.  Montgomry,  9  Cal.  678.) 

The  appellant,  however,  contends  that  there  is  a  material  distinction 
between  those  cases  where  the  defendant  enters  under  the  plaintiff, 
and  those  where  defendant,  being  already  in  possession,  acknowledges 
tenancy.  There  are  several  cases  cited  to  sustain  this  position.  But 
upon  a  critical  examination,  it  will  be  found  that  the  exception  eon- 
tended  for  applies  in  two  cases  only,  to  wit : 

1.  Where  the  acknowledgment  of  tenancy  is  produced  through  the 
fraudulent  misrepresentations  of  plaintiff.  Such  is  the  principle  of  the 
cases  of  Barhin  v.  Seechrist,  6  Barr,  164;  Jackson  v.  Spear,  7  Wend. 
AOl',  Jackson  v.  Leeh,  12  Wend.  103;  and  in  Hall  v.  Benner,  1  Penn. 
409. 

2.  Where  the  acknowledgment  is  made  by  a  sub-tenant  of  the 
termor,  to  such  termor,  whose  term  has  expired,  by  mistake,  and  in 
ignorance  of  that  fact  Such  are  the  cases  (referred  to  in  appellants 
brief)  of  Claridge  v.  McKenzie,  4  Man.  &  Gran.  142;  Oregory  v. 
Doige,  3  Bing.  474;  and  Badgers  v.  Pitcher,  C.  Taunt.  202. 

The  true  rule  in  all  these  cases,  and  the  principle  out  of  which  it 
grows,  is  found  in  1  Greenl.  Ev.  sec.  26,  where,  after  stating  the  gen- 
eral rule,  the  author  proceeds  thus :  "  Neither  is  the  rule  applied  in 
the  case  of  a  lease  already  expired,  provided  the  tenant  has  either 
quitted  the  possession,  or  submitted  to  the  title  of  a  new  landlord ;  nor 
is  it  applied  to  the  case  of  a  tenant  who  has  been  ousted,  or  evicted 
by  title  paramount,  or  who  has  been  drawn  into  the  contract  by  the 
fraud  or  misrepresentation  of  the  lessor,  and  has,  in  fact,  derived  no 
benefit  from  the  possession  of  the  land."  (See  also,  Jackson  T.  Ayres, 
14  Johns.  224.) 

The  Court  does  not  find,  as  appellant  states,  that  Ford  entered 
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•*  without  the  consent  of  Bird/*    The  finding  to  this  effect  refers  to  the 
lot  on  which  Ford  resides,  which  is  not  the  lot  in  dispute. 

OoFE^  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  con- 
curring. 

This  is  an  action  for  the  possession  of  a  lot  in  the  town  of  Oroville, 
and  the  questions  in  the  case  arise  upon  the  evidence  and  the  findings 
of  the  Court.  It  is  contended  that  the  evidence  did  not  authorize  the 
findings,  and  that  the  latter  are  insufficient  to  support  the  judgment. 
We  do  not  see  any  such  discrepancy  between  the  evidence  and  the 
findings  as  would  justify  us  in  disturbing  the  judgment  on  that 
ground,  and  we  think  the  findings  sufficient  to  support  the  judgment. 
It  appears  that  the  lot  in  question  was  purchased  by  the  plaintife  of 
one  Bird,  and  that  the  defendant  has  recognized  the  title  of  Bird 
under  such  circumstances  that  he  cannot  now  dispute  it. 

Judgment  affirmed* 


EUSS  V.  MEBIUS  et  al 

Wh>bi  ft  BOB  eonreyi  real  estate  to  his  father  —  the  only  consMeratloa  betas 
a  yerbal  agreement  by  the  father  to  make  a  will  and  deylse  to  the  eon  certain 
property,  and  the  father  dies  without  having  complied  with  the  agreement  — 
the  agreement  Is  void,  the  conveyance  Is  executed  without  consideration, 
express  or  Implied,  and  a  trust  results  In  favor  of  plaintiff  by  Implication  of 
law,  and  he  may  set  aside  the  conveyance  and  recover  the  property  —  It  being 
shown  that  the  transaction  was  not  a  gift. 

If,  In  such  case,  the  conveyance  did  not  express  the  consideration  for  which  It 
was  given,  but  acknowledged  the  payment  of  a  nominal  consideration  In  money, 
parol  evidence  would  be  inadmissible  to  establish  the  trust  In  favor  of  the  son. 

The  doctrine  of  resulting  uses  and  trusts  Is  founded  upon  mere  Implication  of 
law,  and,  generally,  this  Implication  cannot  be  Indulged  in  favor  of  the  grantor, 
where  It  Is  Inconsistent  with  the  presumptions  arising  from  the  deed.  Unless 
there  be  evidence  of  fraud  or  mistake,  the  recitals  In  a  deed  are  conclusive 
upon  the  grantee,  and  no  resulting  trust  can  be  raised  In  his  favor  ta  oppoal> 
tlon  to  the  express  terms  of  the  conveyance. 

No  implication  of  trust  arises  upon  a  purchase  of  property  by  a  parent  la  thm 
name  of  his  child ;  as  Is  the  case  when  the  purchase  money  Is  paid  by  one  per- 
son, and  the  conveyance  taken  In  the  name  of  a  stranger.  JVfaia  focttk 
purchase  Is  regarded  as  an  advancement. 

AppfiAL  from  the  Twelfth  District 
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The  material  facts  as  found  by  the  referee,  are  in  substance,  tliat 
Christian  Russ,  now  deceased,  arrived  in  California  in  1847,  and  here 
resided  until  his  death,  in  1857;  that  plaintiff  and  all  the  defendants 
are  his  only  surviving  children,  except  defendants  Johanna  Christiana 
Russ,  who  is  his  widow,  and  C.  F.  Mebius,  husband  of  one  defendant 
—  Mehius  and  Adolphus  G.  Russ  being  executors  of  the  last  will  and 
testament  of  deceased;  that  in  1847,  Christian  Russ,  the  father,  hav- 
ing applied  to  Bryant,  then  Alcalde  of  San  Francisco,  for  a  grant  of 
lots  Nos.  256,  257,  262,  and  being  told  that  but  one  lot  could  bo 
granted  him,  or  in  his  name,  put  in  three  petitions  for  these  lots  —  one 
in  the  name  of  Charles  Russ,  plaintiflF,  the  petition  being  signed  by 
the  father  in  the  name  of  plaintiff,  who  was  a  minor  and  not  a  resi- 
dent of  this  State  —  one  in  the  name  of  Adolphus  6.  Russ  and  signed 
by  him,  and  the  other  in  the  name  of  and  signed  by  deceased;  that 
the  Alcalde  granted  the  three  lots,  one  to  Adolphus  G.,  one  to  Christian 
Russ,  the  father,  and  one  lot,  Xo.  256,  now  in  controversy,  to  Charles 
Russ,  plaintiff;  that  deceased  paid  out  of  his  own  money  the  price  and 
consideration  of  the  three  lots;  that  the  grants  of  the  same  were  de- 
livered to  him  by  the  Alcalde,  and  that  he  kept  them  in  his  possession 
thenceforward,  until  his  death,  as  evidence  of  his  title;  that  at  the 
time  of  procuring  the  grants,  deceased  intended  them  all  for  his  in- 
dividual use  and  benefit,  and  did  not  intend  lot  No.  2o6  as  a  gift  or 
advancement  to  his  son  Charles,  the  plaintiff;  that  deceased  built  f\ 
dwelling  house  on  the  lots  and  resided  therein  with  his  family  until 
1850  or  1851,  and  between  that  time  and  1855,  put  improvements  on 
the  lots  worth  $20,000,  and  always,  until  his  death^  occupied  the  same 
by  himself  or  cotenanta,  collected  the  rents  and  ])rorits  for  his  own  in- 
dividual use,  with  the  knowledge  and  assent  of  plaintiff,  who  from 
time  to  time  collected  a  portion  of  the  rents,  but  accounted  for  the 
same  to  his  father;  that  plaintiff  arrived  in  California  in  1848,  and 
has  resided  here  since;  that  a  portion  of  the  time  he  lived  in  his^ 
father's  family  upon  lot  256.  at  other  times,  between  1850  and  1855, 
he  occupied  a  portion  of  the  lot  with  his  own  family;  and  at  other 
times  still,  he  occupied  other  portions  of  the  lot  jointly  with  Adolphus 
6.,  but  that  such  occupation  was  by  the  permission  of  deceased  and 
without  renty  and  that  at  times  plaintiff  has  occupied  portions  of  other 
property  of  deceased  in  his  life  time,  free  of  rent ;  that  in  May,  1855, 
either  for  the  purpose  of  having  the  title  to  lot  No.  256  appear  upon 
the  record  in  the  name  of  the  deceased,  or  because  deceased  wished  to- 
raise  money  by  a  mortgage  thereon,  and  could  not  do  so  while  it  stood 
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in  the  name  of  plaintiff,  (and  for  which  of  these  reasons,  the  referee 
says,  does  not  clearly  appear)  the  father  applied  to  plaintiff  for  a 
deed  of  the  lot;  which  was  exccnted  and  delivered,  or  rather  placed 
on  a  table,  and  from  thence  taken  by  deceased  and  recorded,  on  a 
verbal  agreement  between  them  that  the  father  should  make  his  will 
demising  to  plaintiff  certain  other  lots  valued  at  $16,000,  about  the 
supposed  distributive  share  of  plaintiff  in  his  father's  estate — lot 
No.  256,  when  so  deeded,  being  worth  about  $25,000;  that  the  father 
died  without  complying  with  this  agreement,  though  in  his  will  he 
distributed  his  estate  according  to  our  law  of  descents.  In  accordance 
with  the  report  of  the  referee,  judgment  was  rendered  for  defendants. 
Plaintiff  appeals. 

Eeydenfeldt,  for  Appellant 

1.  There  could  be  no  resulting  trust,  because  there  was  no  pur- 
chase. The  grant  was  in  the  usual  manner  of  granting  a  lot  by  an 
Alcalde.  It  was,  therefore,  a  donation;  nothing  was  paid  for  it;  the 
fees  of  the  officers  were  paid,  but  that  was  not  in  consideration  of  the 
purchase.  It  amounts  to  no  more  than  paying  a  lawyer  for  drawing 
a  deed.  It  might  make  the  son  ex  equo  et  bono  a  debtor  to  the  father 
to  the  amount  of  the  fees  and  expenses  paid,  but  it  could  do  no  more. 
It  could  not  be  a  resulting  trust.  (Scott  v.  Ward,  13  Cal.;  Noe  v. 
Card,  14  Id. ;  4  Kent,  317,  et  seq.  notes.) 

Even  if  there  had  been  a  payment  for  the  land,  it  being  in  favor  of 
a  child,  and  not  an  amount  inconsistent  with  the  father's  means,  there 
would  be  no  resulting  trust  in  favor  of  the  father.  (Douglas  v.  Brice, 
4  Eich.  Eq.  322;  Shepherd  v.  White,  10  Texas,  72;  Welton  v.  Divine, 
20  Barb.  9.)  But,  on  the  contrary,  supposing  that  the  deed  from 
plaintiff  to  deceased  was  delivered,  then  there  would  arise  a  resulting 
trust  in  favor  of  the  plaintiff. 

One  of  the  grounds  for  resulting  trust  is  stated  by  Lomax,  in  his 
Digest  of  Real  Property,  thus :  '*  Where  a  conveyance  is  made  of  land 
without  any  consideration  or  declaration  of  the  uses.*'  (1  Lomax  Dig. 
200,  207.)  This  is  quoted  with  approbation  by  4  Kent,  318,  note. 
(See  also,  Story's  Eq.  sees.  1197,  1198,  1200.) 

So  where  the  estate  is  conveyed,  but  for  particular  objects  and  pur- 
poses, if  the  objects  and  purposes  fail,  and  do  not  take  e(Toct,  a  result- 
ing trust  will  arise  to  the  grantor.  (Story's  Eq.  sec.  1200;  Dyer  v. 
Dff*tr,  2  Cox  E.  92;  2  Eonblanque,  121;  Jeremy  Eq.  130-34,  et  seq.) 
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And  the  facts  to  establish  or  rebut  a  resulting  trust  may  be  proved  by 
parol.  (4  Kent,  317;  Willis  v.  Willis,  2  Atk.  71;  Boyd  v.  McLean, 
1  Johns.  Ch.  E.  and  cases  there  cited;  Botsford  v.  Burr,  3  Id.  406; 
Hall  V.  Sprigg,  7  Martin,  243 ;  Powell  v.  Monson,  3  Mason,  362 ;  Hart 
V.  Canady,  3  Littell,  399 ;  Buck  v.  Pike,  2  Fairfield,  1.) 

The  true  position  of  the  parties  here  is  —  the  plaintiff  and  deceased 
agreed,  by  parol,  upon  an  exchange  of  lands ;  the  land  of  each  was  to 
be  the  consideration,  or  purchase  money,  for  the  land  of  the  other. 
The  plaintiff  here  paid  the  consideration  by  the  execution  of  his  deed, 
but  obtained  no  consideration  in  return,  and  there  has  been  no  other 
part  performance. 

The  contract,  then,  to  buy  the  land  of  deceased,  being  by  parol,  is 
within  the  Statute  of  Frauds,  and  the  mere  payment  of  the  purchase 
money  is  insufficient  to  take  it  without  the  operation  of  the  statute. 
(Arguello  v.  Edinger,  10  Cal.  159;  2  Story's  Eq.  Jur.  sec.  760;  8 
Parsons  on  Con.  551.) 

Where  a  contract  is  void  by  the  Statute  of  Frauds,  and  the  pur- 
chase money  has  been  paid,  it  can  be  recovered  back.  {Oosbell  v. 
Archer,  4  Nev.  &  Man.  485;  Adams  v.  Fairbain,  2  Starkie  R.  277; 
Thompson  v.  Gould,  20  Pick.  134;  Oillet  v.  Maynard,  6  Johns.  85; 
Buck  V.  Waddle,  1  Ohio,  357.) 

And  as  the  consideration  here  was  the  conveyance  of  land,  there 
must  be  a  resulting  trust  in  favor  of  the  plaintiff.  {Short  v.  Wilson, 
13  Johns.  33;-Jackson  v.  Matsdorf,  11  Id.  91;  Jenkiris  v,  Eldridge,  3 
Story,  181;  Pratt  v.  Thornton,  28  Me.  355;  Hoel  v.  Coursery,  26 
Miss.  511.) 

Shattuck,  Spencer  &  Reichert,  for  Respondents. 

I.  The  findings  are  sufficient  to  support  the  judgment.  1.  They 
show  that  the  plaintiff  never  owned  the  lot  in  controversy.  2.  That 
on  the  twenty-fifth  day  of  May,  1855,  he  deliberately  deeded  it  away, 
and  if  he  ever  had  owned  it,  he  did  not  own  it  after  that  time. 

On  the  first  point,  we  admit  that  the  finding  is,  that  the  plaintiff^s 
name  was  used  by  his  father  in  obtaining  the  lot  in  controversy,  but 
that  the  father  intended  it  for  himself,  and  not  for  the  plaintiff. 

The  deceased  made  the  application,  signed  the  petition,  paid  the 
municipal  fees,  received  and  always  retained  the  gran*,  complied  with 
its  conditions,  improved  the  property,  and  held  the  possession  thereof 
more  than  ten  years,  and  died,  casting  the  descent  upon  his  heirs. 

VOL.  XVI.—  28 
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The  plaintiff  attained  his  majority  some  nine  years  before  his 
father's  death ;  he  knew  all  the  facts,  yet  never,  in  his  father's  lifetime, 
did  he  set  up  any  claim  to  the  property.  We  submit,  that  the  father, 
frpm  the  first,  was  the  equitable  owner. 

This  Court  has  decided  that  grants  made  by  an  Alcalde  to  a  married 
man,  are  not  purchases,  so  as  to  make  common  property  of  the  lands 
granted. 

It  is  also  true  that  the  payment  of  tiie  purchase  money  is  the  essen- 
tial thing  to  raise  a  resulting  trust  against  the  grantee. 

The  principle  is,  that  he  who  pays  the  money  necessaiy  to  obtain  a 
grant  of  land,  and  takes  the  conveyance  in  another's  name,  but  in- 
tended for  his  own  benefit,  is  the  equitable  owner.  (4  Sergt.  &  Bawle, 
329 ;  Prankerd  v.  PranJcerd,  1  Eng.  Ch.  R.) 

n.-  But  if  the  equitable  and  legal  estate  were  both  in  the  plaintiff, 
the  finding  shows  that  it  was  conveyed  by  deed  to  the  deceased,  on  the 
twenty-fifth  of  May,  1855.  But  the  counsel  says,  the  consideration 
agreed  upon  was  not  paid,  and  hence,  a  trust  arises.    We  answer : 

1.  The  agreement  in  regard  to  the  will  was  not  intended  to  be  a 
consideration  for  the  deed.  The  consideration  mentioned  in  the  deed, 
and  the  only  one^  was  for  money,  and  this  cannot  be  impeached  by 
parol,  to  defeat  the  conveyance.  (Morse  v.  Shaituci,  4  N.  H.  232 ; 
McCrea  v.  Purmort,  16  Wend.  472.) 

2.  The  finding  in  regard  to  the  agreement  to  make  a  will,  shows 
that  such  will  was  not  intended  as  the  consideration  for  the  deed,  as 
the  deceaaed,  by  the  will,  was  to  make  the  plaintiff  equal  with  his 
brothers  and  sisters.  He  who  had  conveyed  tbe  lot  was  to  receive  no 
greater  bequest  than  those  who  made  no  conveyance.  The  plaintiff 
was  to  be  treated  as  a  child,  and  not  aa  creditor. 

3.  If  the  consideration  of  the  deed  had  been  the  making  a  will,  and 
making  the  plaintiff  equal  with  his  brothers  and  sisters  therein,  the 
condition  has  been  complied  with,  and  such  consideration  paid^  for  the 
will  is  a  substantial  compliance  with  the  agreement 

E,  Cook,  also  for  Bespondents. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Fibld,  C.  J.  con- 
curring. 

The  plaintiff  conveyed  to  his  father  certain  real  estate  in  the  city  of 
San  Fraocisco^  and  the  object  of  this  suit  is  to  set  aside  the  convey- 
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ance  and  obtained  possession  of  the  property.  The  case  was  tried  by  a 
referee,  and  upon  his  report  a  judgment  was  rendered  in  fa^r  of  the 
defendants.  The  plaintiff  appeals  from  this  judgment,  and  contends 
that  the  facts  found  by  the  referee  are  suflBcient  to  entitle  him  to  re- 
cover. The  ground  upon  which  he  relies  is  ttie  want  of  consideration 
for  the  conveyance.  It  appears  that  the  consideration  was  a  verbal 
agreement  by  the  father  to  make  a  will,  and  devise  to  the  plaintiff  cer- 
tain property  mentioned  in  the  complaint.  The  father  died  without 
having  complied  with  the  agreement,  and  the  plaintiff  claims  that  he 
is  entitled  to  be  restored  to  his  original  rights.  The  referee  finds  that 
this  agreement  was  the  only  consideration  for  the  conveyance,  but 
whether  this  is  the  consideration  expressed  in  the  conveyance  itself^ 
does  not  appear.  Assuming  that  it  is,  we  are  unable  to  see  why  the  case 
does  not  fall  within  the  doctrine  of  resulting  trusts.  The  agreement 
was  void,  and  the  conveyance  was  executed  without  any  consideration, 
express  or  implied.  It  is  shown  that  the  transaction  was  not  intended 
as  a  gift,  and  aa  there  was  no  consideration,  a  trust  resulted  in  favor  of 
the  plaintiff  by  implication  of  law.  Where  a  conveyance,  says  Story,  is 
made  of  land  or  other  property  without  consideration,  expressed  or 
implied,  or  any  distinct  uae  or  trust  stated,  the  intent  is  presumed  to 
be,  that  it  shall  be  held  by  the  grantee  for.  the  benefit  of  the  grantor,  as 
a  resulting  trust.  (2  Story's  Eq.  sec.  1197.)  "  This,'*  says  the  same 
author,  "  is  in  strict  conformity  to  the  rule  of  the  common  law,  applied 
to  resulting  uses,  which,  indeed,  were  originally  nothing  but  resulting 
trusts.  Thus,  a  feoffment,  made  without  consideration,  was,  at  a  very 
early  period  of  the  common  law,  held  to  be  made  for  the  use  of  the 
f eoffer.  *  *  Be  the  origin  of  the  doctrine,  however,  as  it  may,  it  is 
firmly  established  in  equity  jurisprudence  in  matters  of  trust.  And  it 
is  not  ID  any  manner  affected  by  the  provisions  of  the  Statute  of 
Frauds,  for  that  statute  contains  an  express  exception  of  trusts  arising 
by  implication,  and  transferred  and  extinguished  by  acts  of  law.'' 
(Id.  1198.) 

Our  opinion  is,  therefore,  that  the  facts  set  forth  in  the  report  of  the 
referee  are  sufficient  to  raise  the  presumption  of  a  trust;  and  the 
enforcement  of  this  trust  is  a  right  which  the  plaintiff  may  demand. 
The  equities  relied  upon  by  the  defendants,  whatever  may  be  their 
moral  merits,  are  insufficient  to  constitute  a  defense.  No  implication 
of  a  trust  arises  upon  a  purchase  of  property  by  a  parent  in  the  name 
of  his  child.  Prima  facie,  such  a  purchase  is  to  be  regarded  as  an 
advancement,  and  an  implied  trust  in  favor  of  the  person  paying  the 
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money  does  not  arise.  This  is  one  of  the  exceptions  to  the  general 
mle,  and  it  seems  to  be  as  well  settled  as  the  rule  itself.  "  Where 
property,"  said  the  Master  of  the  Rolls,  in  Sidmouth  v.  Sidmouth  (2 
Beayan,  447)  **  is  purchased  by  a  parent  in  the  name  of  his  child,  tlie 
purchase  is  prima  fade  to  be  deemed  an  advancement;  the  resulting  or 
implied  trust  which  arises  in  favor  of  the  person  who  pays  the  purchase 
money,  and  takes  a  conveyance  or  transfer  in  the  name  of  a  stranger, 
does  not  arise  in  the  case  of  a  purchase  by  a  parent  in  the  name  of  a 
child."  (See  2  Story's  Eq.  sec.  1202.)  It  is  by  no  means  clear  that 
the  defendants  are  in  a  situation  to  raise  this  question,  but  admitting 
that  they  are,  their  position  is  certainly  untenable.  The  other  points 
made  are  immaterial,  and  a  more  particular  reference  to  them  is  un- 
necessary. 

It  is  not  improper  to  notice  a  statement  made  on  the  argument  of  the 
case  in  reference  to  the  contents  of  the  conveyance,  though  the  record 
itself  is  silent  upon  the  subject.  It  was  stated  that  the  conveyance  did 
not  express  the  consideration  for  which  it  was  given,  but  acknowledged 
the  payment  of  a  nominal  consideration  in  money.  This  is  an  import- 
ant matter,  and,  if  left  open,  may  embarrass  the  action  of  the  Court 
below,  and  become  the  basis  of  a  second  appeal.  If  the  statement  was 
correct,  parol  evidence  was  inadmissible  to  establish  the  trust,  and  the 
plaintiff,  though  entitled  to  a  reversal,  must  eventually  fail  to  obtain 
the  relief  which  he  asks.  "  This  distinction,"  says  Story,  **  is  to  be 
observed  in  cases  where  a  consideration,  although  purely  nominal,  is 
stated  in  the  deed.  If  no  uses  are  declared,  the  grantee  will  take  the 
whole  use;  and  there  will  be  no  resulting  use  for  the  grantor;  because 
the  payment,  even  of  a  nominal  consideration,  shows  an  intent  that  the 
grantee  shall  have  some  use,  and  no  other  being  specified,  he  must  take 
the  whole  use."  (2  Story's  Eq.  see.  1199.)  The  doctrine  of  resulting 
uses  and  trusts  is  founded  upon  a  mere  implication  of  law,  and  in  gen- 
eral this  implication  cannot  be  indulged  in  favor  of  the  grantor,  where 
it  is  inconsistent  with  the  presumptions  arising  from  the  deed.  Unless 
there  is  some  evidence  of  fraud  or  mistake,  tlie  recitals  in  the  deed 
are  conclusive  upon  the  grantor,  and  no  resulting  trust  can  be  raised 
in  his  favor  in  opposition  to  the  express  terms  of  the  conveyance. 
In  Lemon  v.  Whitley,  (4  Russ.  423)  a  son  conveyed  an  estate  to  his 
father,  nominally  as  purchaser,  but  really  as  a  trustee,  and  in  order 
that  the  father,  who  was  in  better  credit  than  the  son,  might  raise 
money  upon  it,  by  way  of  mortgage,  for  the  use  of  the  son.  Before 
any  money  was  raised,  the  father  died,  leaving  a  will,  in  which  he 
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made  a  general  devise  of  all  his  real  estate.  The  enit  was  against 
the  deviaee,  to  establish  the  trust,  and  compel  a  veeoiiYeyance  of  the 
estate.  The  decision  was  adverse  to  the  plaintiff,  and  the  Master  of 
the  Bolls,  in  delivering  his  opinion,  said:  ^The  question  in  this  case 
would  regularly  have  arisen  upon  an  objection  to  the  admissibility  of 
parol  evidenoe  of  the  alleged  trust  There  can  be  no  doubt  of  the 
moral  honesty  of  the  daim  made  by  Ihis  bill.  But  the  question  is, 
whether  the  plaintiff  can  be  relieved  consistently  with  the  provisions 
of  the  Statute  of  Frauds,  which,  although  it  may  bear  hard  upon  the 
plaintiff  in  the  particular  case,  was  certainly  called  for  by  the  public 
interest.  There  is  here  no  pretense  of  fraud,  nor  is  there  any  misap- 
prehension of  the  parties  with  respect  to  the  effect  of  the  conveyance. 
It  was  intended  that  the  father  should,  by  a  legal  conveyance,  appear 
to  be  the  legal  owner  of  the  estate,  lliere  is  here  no  trust  arising  or 
resulting  by  implication  or  construction  of  law/'  The  Court  of 
Chancery  of  New  York,  in  a  case  involving  the  same  principle,  said: 
''  No  resulting  trust  can  be  raised  in  opposition  to  the  express  terms 
of  the  conveyance,  and  in  favor  of  the  grantor.''  {Bquire  t.  Harder, 
1  Paige's  Ch.  494.) 
Judgment  reversed,  and  the  cause  remanded  for  a  new  triaL 
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Uvnotf  for  new  trial  l«  addressed  to  the  sound  discretion  of  Hie  Court,  and  the 
Supreme  Court  can  Interfere  only  in  case  of  plain  ahnae  of  sncfa  discretion. 

Appeal  from  the  Tenth  District 

Suit  for  damages  to  mining  ckims.    Further  facts  than  appear  in 
the  opinion  is  unnecessary. 

E.  K.  Mitchell,  for  Appellant 

Goodwin  &  Belcher,  for  Eespondents, 

Cope,  J.  delivered  the  opinion  of  the  Court — Baidwdt,  J.  con- 
curring. 

On  the  trial  of  this  case,  it  was  held  by  the  Court  that  the  anower 
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was  insufficient  to  raise  an  issne,  except  upon  one  of  the  allegations  of 
the  complaint,  and  the  introduction  of  evidence  mm  limited  accord- 
ingly. When  the  answer  was  declared  to  be  insuffici^it,  the  defendants 
asked  leave  to  amend,  bnt  the  Court  refused  to  allow  the  amendment, 
and  the  plaintiflE  obtained  a  verdict.  A  new  trial  was  afterwards  granted, 
and  from  the  order  granting  it  the  plaintiff  appeals  to  this  Court 

A  motion  for  a  new  trial  is  always  addressed  to  the  sound  discretion 
of  the  Court,  and  we  can  only  interfere  where  there  has  been  a  plain 
and  obvious  abuse  of  this  discretion.  There  does  not  seem  to  have 
been  any  such  abuse  in  the  present  case.  We  are  not  informed  of  the 
particular  reasons  upon  which  the  Court  acted,  but  sufficient  appears 
to  satisfy  us  that  interference  on  our  part  would  be  improper.  The 
defendants  might  with  great  propriety  have  been  permitted  to  amend 
their  answer,  and  substantial  justice  would  doubtless  have  been  pro- 
moted by  such  a  course.  In  any  shape  in  which  the  question  could 
have  been  presented  to  us,  we  would  probably  have  regarded  the  action 
of  the  Court  upon  that  subject  as  conclusive;  but  a  new  trial  having 
been  granted  for  the  purpose,  no  doubt,  of  affording  the  parties  an 
opportunity  to  present  the  case  fairly  on  its  merits,  we  do  not  fed 
ourselves  at  liberty  to  interfere. 

Order  affirmed. 


THE  PEOPLE  ex  rel  PLYN'IT  v.  ABBOTT  et  al. 

In  quo  ioarranto  for  an  alleged  usurpation  of  the  oflSce  of  Pilot  for  the  port  of 
San  Francisco,  the  complaint  avers  that  defendants  hold,  nse,  exercise,  usnrp 
and  enjoy  the  office,  withoot  a  license,  and  also  contains  allegations  as  to  the 
right  of  relator  to  the  office :  Held,  tl^at  these  allegations  as  to  relator*8  right, 
cannot  be  reached  by  general  demurrer,  the  complaint  being  good  as  against  the 
defendants:  that  they  are  not  interested  in  the  question  as  to  the  right  of 
relator,  but  only  In  the  determination  of  their  own  right  to  the  office. 

The  Act  of  April  2l8t,  1860,  relative  to  Pilots  In  the  port  of  San  Francisco,  did 
not  legislate  out  of  office  Pilots  licensed  under  acts  repealed  by  the  Act  of 
April  21  St,  whose  terms  of  office  had  not  expired  when  this  act  went  into 
operation. 

The  title  of  an  act  cannot  be  used  to  restrain  or  control  any  positive  provision  of 
the  act,  but  where  the  meaning  of  the  body  of  the  act  is  doubtful,  the  title 
may  be  resorted  to  as  a  means  of  ascertaining  the  intention  of  the  LeglBlatare. 

Appeal  from  the  Twelfth  District 
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The  complaint  aYers,  in  substance^  the  passage  of  the  Act  of  April 
2l8ty  1860^  under  which  relator  claims  to  hold  the  office  of  Pilot  for 
the  port  of  San  Francisco  —  the  repeal  of  the  Act  of  May  11th,  1854, 
and  the  amendatory  Act  of  April  16th,  1858,  nnder  which  defendants 
claim  —  the  appointment  by  the  Governor  of  a  Board  of  Pilot  Com- 
missioners —  the  organization  of  said  Board  —  the  examination  and 
appointment  of  relator  as  Pilot  —  the  holding,  usurpation  and  enjoy- 
ment of  the  office  by  defendants  —  and  prays  that  they  be  deprived 
of  the  office,  and  severally  subjected  to  a  fine. 

The  defendants  demurred  separately  to  the  complaint,  on  several 
grounds:  First,  a  misjoinder  of  parties  defendant;  in  joining  Abbott 
with  Palmer  as  defendant;  and  vice  versa.  Second,  a  misjoinder  of 
causes  of  action ;  in  uniting  a  cause  of  action  for  usurpation  of  office 
with  one  for  a  fine  or  penalty.  Third,  a  failure  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  Fourth,  that  the  complaint  is  ambigu- 
ous and  uncertain. 

The  defendants  also  answered;  denying  all  the  allegations  of  the 
complaint,  and  setting  up  in  themselves  a  right  to  the  office  of  Pilot 
of  the  Port  of  San  Francisco,  by  licenses  duly  granted  under  the  law 
of  1854,  as  amended  in  1858,  by  the  late  Board  of  Pilot  Commission- 
ers, etc. 

Other  facts  are  stated  in  the  opinion  of  the  Court.  Plaintiffs  ap- 
peal. 

Thomas  H.  Williams,  Attorney  General,  and  Nugent  £  Judah,  for 
Appellants. 

I.  The  Act  of  April,  1860,  not  only  in  terms,  repeals  all  former 
acts  upon  the  subject  of  Pilots  in  San  Francisco,  but  operates  as  such 
repeal  by  implication,  because  it  is  clearly  intended  to  prescribe  the 
only  rule  that  shall  govern.  (Pierpont  v.  Crouch,  10  Cal.  315 ;  BilU 
ings  V.  Harvey,  6  Id.  381;  21  Pick.  373;  7  Mass.  140;  12  Id.  537, 
645;  4  Pick.  21,  23;  10  Id.  37,  39;  20  Id.  407,  410.) 

II.  The  fact  that  the  title  of  the  Act  of  1860  purports  simply  to 
amend  the  previous  act,  does  not  make  the  act  any  the  less  a  repeal  of 
former  acts.  The  title  is  no  part  of  the  act  itself.  (Dwarris,  501 ; 
Sedgwick  on  Stat,  and  Con?t.  Law,  50;  Smith  on  Const,  and  Stat. 
Const,  698;  United  States  v.  Fisher,  2  Cranch,  386.) 

III.  The  repealing  clause  controls  all  previous  parts  of  the  act. 
If  the  latter  part  of  a  statute  be  repugnant  to  the  former  part,  it  shall 
^tand,  and,  so  far  as  repugnant,  be  a  repeal  of  the  former  ])art,  he- 
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cause  it  was  last  agreed  to.  {Harringfon  v.  Trustees  of  Rochester,  10 
Wend.  547;  7  Harris'  Pa.  »11;  Dwarris,  513,  515;  Fitzgibbon,  195; 
2  Bam.  &  Adol.  818.) 

IV.  The  Act  of  1860,  having  repealed  all  former  acts  concerning 
Pilots,  etc.,  in  San  Francisco,  deprived  all  ofiBcers  holding  under  those 
acts,  of  their  ofiSces.  (4  Moore  &  Payne,  341,  851 ;  Smith  on  Const, 
and  Stat  Const  889-90;  Dwarris,  676.) 

Eugene  Casserly,  for  Respondents. 

I.  The  action  is  the  statutory  one  under  section  three  hundred 
and  ten,  etc.,  of  the  Practice  Act;  and  is  designed  to  obtain  the  full 
judgment  under  section  three  hundred  and  eleven,  against  the  de- 
fendants, and  in  favor  of  the  relator. 

The  provisions  of  our  statute  (sections  three  hundred  and  ten,  etc) 
differ  materially  from  the  English  law  of  quo  tmrranto,  and  informa- 
tion in  that  nature,  (3  Blac.  262-4;  Cole  on  Quo  Warranto,  110,  Law 
Lib.)  and  especially  in  this,  that  they  allow  the  right  of  the  rd:.tor  as 
well  as  of  the  defendants,  one  or  many,  to  be  tried  and  determined  in 
the  same  action.    (Sees.  311,  312,  315.) 

II.  When  a  relator  in  this  action  chooses  to  proceed  under  section 
three  hundred  and  eleven,  in  order  to  establish  his  own  right,  he  is 
bound  to  show  aflSrmatively  a  good  title  in  himself  to  the  oflSce  in 
dispute.  (Prac.  Act,  sec.  311 ;  People  v.  Ryder,  2  Ker.  433.)  In  such 
a  case,  the  doctrine  of  the  law  in  favor  of  third  persons  and  the  public 
as  to  acts  of  persons  done  colore  officii,  does  not  apply.  The  relator 
must  show  himself  an  officer  de  jure,  fully  and  strictly.  (Payne  v. 
San  Francisco,  3  Cal.  122,  125;  Riddle  v.  Bedford,  7  Serg.'ft  R.  386; 
People  V.  Hopson,  1  Denio,  579,  and  cases  cited.) 

m.  This,  the  relator  has  not  done.  His  complaint  does  not  show 
him  to  have  been  well  appointed ;  and  it  does  show  affirmatively  that 
the  Board  of  Commissioners  by  whom  he  was  licensed,  was  not  a  law- 
ful  body. 

The  rule  of  law  as  to  the  appointment  of  Pilots  is  settied  in  this 
Court  (People  t.  Woodbury,  14  Cal.)  One  relying  on  such  an  ap- 
pointment, must  show  that  the  Board  had  jurisdiction  to  make  it.  He 
should  show,  among  other  things,  that  he  was  *'  rigidly  examined  by 
the  Commissioners,  before  two  or  more  licensed  pilots.'*  (Act  etc, 
sec.  7,  Laws  of  1860,  221.)  The  complaint  alleges  merely  that  the  re- 
lator was  "  duly  examined,  etc.,  in  the  manner  and  form  prescribed  in 
section  seven,"  etc.,  "  and  before  the  persons  therein  referred  to/'  etc. 
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This  is  not  sufficient.  The  examination  "  rigidly/^  "  before  two  or 
more  licensed  Pilots,"  is  a  jurisdictional  fact  within  the  rule  of  People 
V.  Woodbury,  and  should  be  so  alleged  in  so  many  words.  {Ladbroke 
V.  Oyles,  Willes,  199;  Cleveland  v.  Rogers,  6  Wend.  438;  Mills  v. 
Martin,  19  Johns.  7,  29,  37;  Cornell  v.  Barnes,  7  Hill,  35-7,  and  see 
all  the  cases  cited  and  discussed  in  the  reporter's  note,  37-39.) 

IV.  So  the  complaint  fails  to  show  that  the  Board  of  Commission- 
ers, from  which  the  relator  claims  his  license,  was  duly  appointed.  On 
the  contrary,  it  shows  with  sufficient  distinctness  that  the  Commission- 
ers were  appointed  before  the  act  took  effect. 

The  Act  of  1860,  being  a  general  law  within  the  Act  of  February 
7th,  1860,  (Laws  of  1860, 16)  did  not  take  effect  until  sixty  days  after 
its  passage.  Until  it  did  take  effect,  it  had  no  power  for  any  purpose 
whatever.  It  was  in  complete  abeyance.  (Bac.  Abr.  Statute  C ;  John- 
son V.  Bush,  3  Barb.  Ch.  237 ;  Churchill  v.  Crease,  6  Bing.  180,  per 
Park,  J.*)    Consequently,  no  valid  act  could  be  done  under  it. 

V.  The  complaint  does  not  show  that  the  relator  is  excluded  from 
the  office  of  Pilot,  or  that  the  defendants,  or  either  of  them,  have 
usurped  it.  The  allegation  is  that  the  relator,  upon  receiving  his 
license  as  a  Pilot,  "  entered  upon  the  duties,  and  now  holds  and  enjoy  {? 
said  office.'^  If  he  holds  the  office,  the  defendants  do  not,  and  there  is 
no  cause  of  action  as  against  them.  In  contemplation  of  law,  one 
office  cannot  be  held  by  more  than  one  person  at  the  same  time. 
{Boardman  v.  Holliday,  10  Paige,  232.) 

For  the  same  reason,  the  next  allegation,  that  the  defendants  '^  hold 
and  usurp  the  said  office/*  is  defective.  They  could  not  both  hold  **  the 
said  office,'*  and  still  less,  in  conjunction  with  the  relator.  It  is  de- 
fective for  the  further  reason,  that,  coming  to  particulars,  as  to  the 
vessels  piloted,  or  offered  to  be,  in  and  out  of  the  port  of  San  Fran- 
cisco, there  is  nothing  to  show  that  these  vessels  were  within  the 
statute ;  the  exception  not  being  negatived.  (Act,  etc.  sec.  26 ;  Laws 
of  1860,  223 ;Baptisi  Church  v.  Uiica  Railroad.Co.  6  Barb.  313,  319, 
and  cases  cited.) 

VI.  The  plaintiff's  demurrer  to  the  new  matter,  or  second  defense 
set  up  in  the  answer  of  the  defendants,  was  not  well  taken ;  for  the 
reason,  that  such  new  matter  shows  the  defendants  in  office  as  pilots, 
with  an  unexpired  term,  under  the  Act  of  1854,  as  amended  in  1858, 
at  the  time  of  the  Act  of  1860  taking  effect^  and  of  the  alleged  griev- 
ances in  {he  oomplaini    This  point  brings  ns  to  the  main  question 
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involved,  viz.:  whether  or  not,  by  the  Act  of  1860,  the  entire  body  of 
the  old  Pilots  were  legislated  out  of  oflBce. 

Eespondents'  general  ground  is,  that  the  law  of  1860,  while  it  modi- 
fies, in  many  important  particulars,  the  system  of  Pilot  regulations  for 
San  Francisco,  and  to  that  extent,  repeals,  both  expressly  and  by 
implication,  the  former  acts  on  the  subject,  yet  retains  in  oflSce,  sub- 
ject to  its  own  provisions,  the  Pilots  whom  it  found  in  oflSce  under  the 
old  law.  First:  In  the  construction  of  a  statute,  the  intention  of  the 
Legislature  must  control;  to  be  gathered  from  the  entire  language 
used  in  connection  with  the  subject  matter  and  purpose  of  the  law. 
(Co.  Liti  381,  a;  1  Kenfs  Com.  461-2;  RoAvson  v.  State,  19  Conn. 
299;  Fisher  v.  Blight,  2  Cranch,  386.)  Even  though  such  construc- 
tion may  be  contrary  to  its  letter.  {Tonnels  v.  Hall,  4  Comst.  144r-5 ; 
People  V.  Utica  Insurance  Co.  15  Johns.  380,  381,  per  Thompson, 
C.  J. ;  Jackson  v.  Collins,  3  Cow.  89,  95-6.) 

Second:  The  Act  of  April  21st,  1860,  forms  a  part  of  a  system  of 
legislation  on  the  Pilots  and  Pilot  regulations  of  the  port  of  San 
Francisco. 
.  Third :  A  comparison  of  the  Act  of  1860  with  the  Act  of  1854, 
(Laws  of  1864,  49)  as  amended  by  the  Act  of  1858,  (Laws  1858, 
174)  shows  what  are  the  main  changes  made  by  the  new  law.  It  alters 
the  mode  of  appointing  the  Pilot  Commissioners;  alters  the  qualifica- 
tions of  Pilots;  increases  their  number  from  twenty  to  thirty,  and  the 
amount  of  their  bonds ;  enlarges  the  tenure  of  their  ofiice,  by  retaining 
them  during  their  good  behaviour;  and  reduces  the  rates  of  pilotage. 
(Sees.  1,  6,  7,  8,  26,  27.)  There  are  changes  besides  these,  but  they 
are  in  the  minor  details.  In  all  its  other  important  features,  the  Act 
of  1860  follows  that  of  1854,  as  amended  in  1858,  generally  adopting 
its  very  phraseology. 

Fourth :  Such  being  the  main  provisions  and  general  tenor  of  the 
new  act,  respondents  insist  that  its  language,  intention  and  effect,  are 
to  modify  the  former  .system  of  Pilot  r^ulations  of  the  port  of  San 
Francisco;  pro  tanto,  to  repeal  the  late  acts;  but  to  retain  in  office  the 
Pilots  appointed  under  them. 

Fifth :  The  main  object  of  the  new  act,  as  of  all  previous  acts  on 
this  subject,  is  to  regulate  the  appointment  of  Pilots.  In  nearly  every 
commercial  state  of  the  world,  the  Government  has  reserved  to  itself 
the  right  of  restricting  the  business  of  piloting  vessels  into  and  out  of 
port,  to  a  class  of  men  found,  upon  an  examination  more  or  less  rigid, 
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to  be  qualified  for  an  employment  so  respionsible.  (2  Parsons'  Mari- 
time Law,  479;  2  McCulloch  Com.  Die.  302-7 ;.  Homan's  Encyc.  of 
Commerce,  '^Pilots.'*)  In  every  such  case,  of  course,  the  examina- 
tion, in  the  precise  mode  pointed  out  by  law,  is  an  essential  precedent 
to  the  exercise  of  the  office  of  Pilot.  In  this  State  such  is  the  settled 
law,  since  People  v.  Woodbury,  14  CaL  By  section  seven  of  the  new 
act,  no  person  can  be  appointed  a  Pilot  except  upon  certain  condi- 
tions. One  of  these  is,  that  he  shall  first  have  been  "  rigidly  examined 
by  the  Commissioners,  before  two  or  more  licensed  Pilots,  touching 
his  qualifications  and  knowledge  of  the  management  of  square-rigged 
and  other  vessels,'^  etc. 

Sixth:  It  will  hardly  be  contended  that  a  candidate  might  be 
licensed  without  any  examination;  or  after  an  examination  had  by  the 
Commissioners,  without  any  licensed  Pilot  present;  or  before  one  only ; 
or  before  persons  claiming  to  be  Pilots,  but  not  licensed.  Plainly,  then, 
before  the  new  Board  of  Commissioners  could  license  a  single  Pilot, 
under  the  Act  of  1860,  he  must  have  been  examined  before  "  two  or 
more  licensed  Pilots.'*  How  and  when  " licensed? "  Manifestly,  and 
inevitably,  "  licensed ''  under  the  old  law ;  for  in  the  nature  of  tilings, 
there  cotdd  have  been,  when  the  Act  of  1860  took  effect,  no  other 
^^  licensed  Pilots.*'  Not  one.  And  as  the  act  has  no  clause  saving  in 
office  these  "  two  or  more  licensed  Pilots,**  the  result  is,  that  unless  all 
the  licensed  Pilots,  whom  the  act  found  in  office,  are  retained  in  office, 
none  are.  If  none  are,  the  new  Board  cannot  legally  license  a  single 
Pilot;  and  it  will  thus  be  and  remain  a  legal  body,  without  the  legal 
power  to  perform  the  chief  object  for  which  it  was  created.  The 
reductio  ad  dbsurdum  is  complete. 

Seventh:  We  come  next  to  section  twenty-four  of  the  act,  which 
seems  to  be  conclusive,  and  is  as  follows : 

"Sec.  24.  Pilots  heretofore  appointed,  or  who  may  hereafter  be 
appointed,  shall  conform  to,  and  be  governed  by,  the  provisions  of  this 
act,  and  such  quarantine  laws  as  may  hereafter  be  enacted.** 

The  express  words  of  this  section  are  irreconcilable  with  the  theory 
that,  by  the  new  act,  the  old  Pilots  are  removed  from  office.  "  Pilots 
heretofore  appointed,**  are  and  can  be  only  those  appointed  under  the 
former  law.  (Churchill  v.  Crease,  5  Bing.  177,  180.)  No  others  could 
be  said  to  have  been  "  heretofore  appointed.**  But  if,  at  the  moment 
the  new  act  takes  effect,  the  Pilots  previously  appointed  are  legislated 
out  of  office — and  they  must  be  then,  or  not  all — ^it  is  absurd  to  say 
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they  are  to  be  "governed  by  its  provisions ; '^  for  the  reason,  that  they 
would  have  no  existence  as  Pilots,  for  that  or  any  other  purpose.  This 
point  is  made  stronger,  if  possible,  by  the  additional  words,  "  and  such 
quarantine  laws  as  may  hereafter  be  enacted ;  *^  showing  the  intention 
to  retain  the  old  Pilots  in  oflBce,  after  the  new  act  went  into  operation, 
and  to  subject  them,  so  long  as  they  should  be  in  office,  to  any  quaraii:' 
tine  laws  which  might  **  thereafter  **  be  enacted. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  0.  J.  concur- 
ring. 

This  is  an  action  in  the  nature  of  a  quo  warranto,  brought  by  the 
Attorney-General,  for  an  alleged  usurpation  of  the  office  of  Pilot  for 
the  port  of  San  Francisco.  The  defendants  demurred  to  the  com- 
plaint, and  at  the  same  time  filed  an  answer  setting  up  certain  new 
matter  in  defense  of  the  action.  The  plaintiffs  demurred  to  the  new 
matter  set  up  in  the  answer.  The  first  of  these  demurrers  was  saa- 
tained,  and  the  second  overruled.  The  plaintiffs  refused  to  amend, 
and  a  judgment  was  rendered  in  favor  of  the  defendants.  The  errors 
assigned,  relate  to  the  decision  of  the  Court  upon  the  demurrers. 

The  demurrer  to  the  complaint  was  improperly  sustained.  The 
objections  on  the  ground  of  a  misjoinder  of  parties,  and  of  causes  of 
action,  are  not  urged,  and  we  shall,  therefore,  treat  them  as  abandoned. 
No  relief  is  asked  in  favor  of  the  relator,  and  the  allegations  of  this 
complaint,  setting  forth  his  right  to  the  office,  are  superfluous  and  im- 
material. Besides,  no  question,  as  to  the  sufficiency  of  these  allega- 
tions, can  be  raised  upon  a  general  demurrer.  The  complaint  being 
good,  as  against  the  defendants,  the  demurrer  should  have  been  over- 
ruled. If  the  allegations  are  insufficient  to  authorize  a  determination 
of  the  rights  of  the  relator,  the  proper  course  will  be  to  disregard  them. 
We  do  not  see  that  the  defendants  are  interested  in  the  question.  So 
far  as  they  are  concerned,  the  object  is  to  determine  their  right  to  hold 
the  office  which  they  are  charged  with  usurping,  and  the  maintenance 
of  this  right  is  not  involved  in  the  denial  of  the  rights  asserted  by  the 
relator.  At  least,  the  contrary  does  not  appear  in  the  complaint,  and» 
of  course,  in  passing  upon  the  demurrer,  we  can  only  consider  Buck 
questions  as  are  raised  by  it.  As  against  the  defendants,  the  complaint 
contains  a  statement  of  all  the  facts  necessary  to  maintain  the  action. 
It  avers  that  they  hold,  use,  exercise  and  enjoy  the  office,  without  a 
license  for  that  purpose.    We  are  imable  to  perceive  any  substantial 
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objection  to  this  a^reTment.  No  person  can  hold  the  office  without  a 
license,  and  an  usurpation  is  charged  in  direct  and  unequivocal  terms. 
It  being  averred  that  they  hold  and  enjoy  the  office,  and  have  no 
license  authorizing  them  to  do  so,  nothing  further  is  required  to  put 
them  upon  their  defense.  These  are  the  facts  constituting  the  cause  of 
action,  and  the  only  facts  necessary  to  be  stated. 

This  is  sufficient  to  reverse  the  judgment,  but  as  the  material  ques- 
tion in  the  case  arises  upon  the  demurrer  to  the  answer,  it  would  be 
improper  to  send  the  case  back  without  disposing  of  this  question. 
The  Legislature,  on  the  twenty-first  of  April,  1860,  passed  an  act 
entitled  ^'An  Act  amendatory  of  and  supplemental  to  an  Act  to  estab- 
lish Pilots  and  Pilot  Regulations  for  the  port  of  San  Francisco,  passed 
May  11th,  1854,  and  of  the  several  Acts  amendatory  thereof/*  This 
act  establishes  a  complete  system  of  Pilot  regulations  for  the  port  of 
San  Francisco,  and  contains  a  clause  repealing  the  acts  mentioned  in 
the  title,  and  aU  other  acts  and  parts  of  acts  in  conflict  with  its  pro- 
visions. The  question  is,  whether  the  effect  of  this  act  was  to  legislate 
out  of  office  Pilots  licensed  under  previous  statutes,  whose  terms  of 
office  had  not  expired  when  the  act  went  into  operation.  The  solution 
of  this  question  depends  upon  the  construction  of  the  act  itself,  and 
in  arriving  at  a  conclusion,  we  have  given  to  the  subject  a  patient 
and  careful  examination.  In  the  title,  the  act  is  declared  to  be 
amendatory  of,  and  supplemental  to,  the  several  statutes  then  in 
existence  upon  the  subject  of  Pilots  and  Pilot  regulations  for  the  port 
Oj  San  Francisco.  It  is  contended  that  the  title  is  no  part  of  the  act, 
and  cannot  be  referred  to  for  the  purpose  of  ascertainiug  the  import 
and  meaning  of  its  terms.  But  the  rule  seems  to  be,  that  where  the 
meaning  of  the  body  of  the  act  is  doubtful,  the  title  may  be  relied  on 
as  an  assistance  in  arriving  at  a  conclusion.  Of  course,  it  cannot  be 
used  for  the  purpose  of  restraining  or  controlling  any  positive  pro- 
vision of  the  act,  but  in  cases  of  doubt  it  is  frequently  resorted  to  as 
a  means  of  ascertaining  the  intention  of  the  Legislature.  Taken,  says 
Sedgwick,  in  connection  with  other  parts  of  the  statute,  it  may,  where 
the  intent  is  not  plain,  assist  in  removing  ambiguities.  It  is  further 
contended,  that  the  title  in  this  case  is  repugnant  to  the  purview  of 
the  act,  and  that  no  effect  can  be  given  to  it  without  overruling  the 
plain  provisions  of  the  statute.  Undoubtedly,  the  act  is  not  what  it 
purports  to  be  in  the  title,  but  we  are  of  opinion,  notwithstanding  the 
repealing  clause^  that  the  title  expresses,  in  some  degree^  the  intention 
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of  the  Legislature.  A  literal  interpretation  of  that  clause  would 
defeat  the  important  purpose  of  the  act.  The  intention,  of  course, 
was  to  supersede  all  preyious  legislation  upon  the  subject;  but  the 
object  and  leading  provisions  of  the  act  are  irreconcilable  with  the 
idea  that  it  was  intended  to  sweep  frdm  existence,  not  only  the  legis- 
lation itself,  but  everything  resulting  from  and  depending  upon  it 
The  object  was  to  protect  the  commerce  of  San  Francisco  against  the 
dangers  of  the  harbor,  and  for  that  purpose  provision  was  made  for 
the  organization  of  a  Board  of  Pilot  Commissioners,  and  the  appoint- 
ment of  a  sufficient  number  of  competent  Pilots.  But  the  Legislature 
must  have  seen  that  if  the  Pilots  previously  appointed  were  removed 
from  office,  considerable  time  would  elapse  before  their  places  could  be 
supplied  by  new  appointments,  and  that  in  the  meantin^  the  com- 
merce of  that  port  would  be  deprived  of  this  important  and  necessary 
protection.  It  cannot  be  supposed  that  the  Legislature  intended  to 
accomplish  this  result,  and  we  think  that  no  such  construction  is 
authorized  by  the  letter  or  spirit  of  the  act.  One  of  the  provisions  of 
the  act  requires  that  applicants  for  appointment  shall  undergo  a  rigid 
examination  before  two  licensed  Pilots,  and  no  person  can  be  ap- 
pointed except  upon  such  examination,  and  upon  satisfactory  evi- 
dence of  his  qualifications  for  the  office.  (See  Palmer  v.  Woodbury, 
14  Cal.  43.)  An  appointment  without  a  previous  examination, 
would  be  a  nullity,  and  confer  no  right  or  authority  upon  the  person 
so  appointed;  and  if  the  effect  of  the  act  was  to  legislate  the  old  Pilots 
out  of  office,  no  appointment  can  be  legally  made,  and  the  act  destroys 
itself.  Of  course,  a  construction  which  defeats  the  purpose  for  which 
the  act  was  passed  is  not  admissible.  In  addition  to  this,  there  is  a 
provision  referring  in  terms  to  Pilots  previously  appointed,  and  re- 
quiring that  such  Pilots  "  shall  conform  to,  and  be  governed  by  the 
provisions  of  this  act,  and  such  quarantine  laws  as  may  hereafter  be 
enacted.*'  This  provision  is  susceptible  of  but  one  construction,  and 
if  we  hold  that  these  Pilots  are  not  retained  in  office,  we  deprive  it  of 
all  sense  and  meaning. 

We  think  that  the  proper  construction  of  this  act  does  not  give  to  it 
the  effect  of  removing  from  office  Pilots  licensed  under  the  acts  re- 
pealed by  it,  and  that  no  such  removal  was  contemplated  by  the  Legis- 
lature. We  might  give  many  additional  reasons  for  our  opinion^  but 
those  already  given  we  deem  to  be  sufficient 

Judgment  reversed  and  cause  remanded. 
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COBNELL  V.  GALLAHEB. 

proTlflo  In  the  fifty-second  section  of  the  Act  to  Besralate  the  Settlement  of 
the  Estates  of  Deceased  Persons,  as  amended  hy  the  Act  of  April  23d,  1855, 
ext«:ids  to  all  the  classes  of  persons  designated  in  the  section,  and  is  not  lim- 
ited to  persons  embraced  within  the  tenth  class;  and  a  sarylving  partner, 
thoogh  a  brother,  where  the  partnership  existed  at  the  time  of  the  death  of 
the  intestate,  cannot  be  administrator  of  the  estate^ 

Appeal  from  the  Probate  Court  of  Amador. 

For  facts  see  opinion.    Plaintiff  appeals. 

Robinson,  Beaity  <t  HeacocJc,  for  Appellant 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  concur- 
ring. 

The  fifty-second  section  of  the  Act  to  Begulate  the  Settlement  of 
the  Estates  of  Deceased  Persons,  as  amended  by  the  Act  of  April 
23d,  1855,  is  as  follows :  ^^Administration  of  the  estate  of  a  person 
dying  intestate  shall  be  granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  and  they  shall  be,  respectively,  entitled  in  the 
following  order :  first,  the  surviving  husband  or  wife,  or  some  person 
as  he  or  she  may  request  to  have  appointed;  second,  the  children; 
third,  the  father  or  mother;  fourth,  the  brothers;  fifth,  the  sisters; 
sixth,  the  grand-children;  seventh,  any  other  of  the  next  of  kin  who 
would  be  entitled  to  share  in  the  distribution  of  the  estate;  eighth,  the 
Public  Administrator;  ninth,  creditors;  tenth,  any  person  or  persons 
I^ally  competent:  provided,  that  when  there  was  any  partnership 
existing  between  the  intestate  at  tiie  time  of  his  death  and  any  other 
person,  the  surviving  partner  shall  in  no  case  be  appointed  adminis- 
trator of  the  estate  of  such  intestate/' 

The  appellant  is  the  eldest  brother  of  the  intestate,  and  between  him 
and  the  deceased  a  partnership  existed  at  the  time  of  the  latter's 
death.  The  respondent  is  the  Public  Administrator  of  Amador 
couniy,  where  the  intestate  died.  Both  parties  applied  for  letters  of 
administration  of  the  estate  of  the  deceased.  No  other  application 
was  made  by  any  one.  The  Probate  Court  held  that  the  appellant, 
as  surviving  partner  of  the  deceased,  was  disqualified  from  acting  as 
administrator,  and  directed  letters  to  issue  to  the  respondent;  and 
flie  question  presented  for  the  determination  is,  whether  the  proviso 
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in  the  section  cited  extends  to  the  several  classes  of  persons  to  whom 
administration  may  be  granted,  or  only  to  the  persons  embraced 
within  the  tenth  class.  We  are  of  opinion  that  the  proviso  extends 
to  all  the  classes  designated,  and  that  the  surviving  partner,  where 
the  partnership  existed  at  the  time  of  the  death  of  the  intestate,  is 
precluded  from  acting  as  administrator  of  the  estate  of  such  intestate^^ 
and  we  therefore  affirm  the  judgment. 


MENDIOCA  et  als.  v.  ORE. 

Cm  appeal  from  a  Jiistice*8  to  a  Connty  Court  —  the  record  not  showing  that 
notice  of  appeal  had  been  served  on  the  adverse  party  —  appellant  may  prove 
by  his  affldayit  that  soch  notice  was  In  fact  served. 

Appeal  from  the  County  Court  of  Santa  Cruz. 

Action  for  forcible  entry,  etc.    For  facts,  see  opinion. 
Defendant  appeals  from  the  judgment  of  dismissal. 

Wm.  T.  OougJi,  Henry  Wilson  and  Sol.  A.  Sharp,  for  Appellant 

John  Oarber,  for  Respondent. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  BjlLDWLN,  J.  con- 
curring. 

In  this  case,  an  appeal  from  a  Justice's  Court  to  the  County  Court 
of  Santa  Cruz  county  was  dismissed,  on  the  ground  that  the  record  did 
not  show  that  the  notice  of  appeal  had  been  served  upon  the  adverse 
party.  The  appellant  offered  to  prove  by  affidavit  that  the  service  had 
in  fact  been  made,  but  the  Court  declined  to  admit  the  proof.  This 
was  clearly  erroneous.  The  fact  of  service  was  the  important  matter, 
and  it  was  of  no  consequence  that  its  existence  was  not  shown  by  the 
record.  If  the  service  was  made,  the  jurisdiction  had  attached;  and 
to  show  that  it  was  made,  the  affidavit  of  the  appellant  was  competent 
aufl  proper  evidence. 

Judgment  reversed  and  cause  remanded. 
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THE  PEOPLE  V.  STONE. 

DiraiTDANT  owed  B.,  and  to  leeare  the  debt»  made  a  bill  of  sale  to  htm  of  a 
wagon  and  team,  and  delivered  possession.  Bill  of  sale  absolute  on  Its  face ;  but 
there  was  an  agreement  between  defendant  and  B.,  that  B.  should  keep  the 
property  until  the  profits  thereof  had  paid  him  about  $1,000,  or  until  he  had 
been  otherwise  paid,  when  the  property  was  to  be  delivered  back  to  defendant. 
After  this,  L.,  a  teamster  of  B.,  was  directed  by  him  to  drive  a  horse  and  mule 
of  the  team  in  a  wagon  to  a  mill  In  the  neighborhood.  L.  droTe  the  team  to 
Sacramento,  Instead  of  the  mill.  Creditors  of  defendant  there  levy  on  the 
wagon  and  animals.  Defendant  is  indicted  for  larceny;  and,  after  proof  on 
the  trial  seeking  to  connect  him  with  driving  the  team  to  Sacramento,  and  its 
seizare  there,  he  offered  to  go  into  a  statement  of  accounts  between  himself 
and  B.,  to  show  that  the  debt  to  B.  had  been  paid  before  L.  took  the  property. 
Ruled  out,  on  the  ground  that  this  matter  "  must  be  settled  in  another  Court  :'* 
Held,  that  the  Court  erred ;  that  the  facts  sought  to  be  introduced  were  compe- 
tent, as  tending  to  explain  the  transaction,  and  show  the  intent  with  which 
defendant  took  the  property,  or  as  showing  whose  property  it  was,  or  the  gen- 
eral or  particular  title  to  it ;  that  all  the  facts  connected  with  the  title  and  the 
taking,  should  go  to  the  jury,  who  can  try  the  question  whether  the  indebted- 
nen  had  been  paid. 

1«arceny  la  compounded  of  the  taking  and  carrying  away  and  the  felonious  intent. 
Whatever  has  a  legal  tendency  to  show  the  intent.  Is  proper  evidence. 

A  mortgagee,  in  possession  of  personal  property,  has  such  a  title  that  a  feloniona 
taking  of  the  property  by  the  mortgagor  would  be  larceny. 

A  man  may  steal  his  own  property,  if,  by  taking  it,  his  intent  be  to  eharge  a 
bailee  with  the  property,  and  thus  impose  a  loss  on  him. 

Appeal  from  the  Court  of  Sessions  of  Placer. 

The  indictment  was  against  both  Stone  and  Lipstein^  and  contained 
two  counts;  the  one,  a  general  count  for  stealing;  the  other,  setting 
forth  the  facts  that  Lipstein,  being  the  servant  of  Barrett,  the  prose- 
cutor, took  the  property  away,  aided  and  supported  by  Stone,  with  the 
felonious  intent  of  stealing  and  defrauding,  etc.  The  language  of  the 
indictment,  as  to  the  character  of  Lipstein's  trust,  is :  "  And  the  said 
Lipstein,  being  a  person  hired  by  one  Barrett,  as  a  servant,  on  or 
about,*'  etc.,  aided  and  abetted,  etc.,  did,  *^  by  artifice  and  contrivance, 
feloniously  go  away  with  the  personal  property  of  another,  to  wit :  the 
property  of  said  Barrett,  (description  and  value  is  here  given)  with 
intent  to  steal  the  same,  and  defraud  the  owner  thereof,  to  wit:  to 
defraud  said  Barrett,  the  employer  of  said  Lipstein,  contrary  to  the 
trust  and  confidence  in  him,  said  Lipstein^  reposed  by  his  said  em- 
ployer Barrett." 

Vol.  XVI.— 24 
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Stone,  alone,  seems  to  have  been  tried.  Further  facts  appear  in  the 
opinion.    Defendant  appeals. 

Heydenfeldt  and  E.  B.  Crocker,  tor  Appellant 

1.  The  question  is,  whether  a  person  is  guilty  of  larceny  who  takes 
his  own  property,  pledged  to  a  bailee,  out  of  the  possession  of  the 
bailee,  under  a  claim  of  right,  and  without  any  intention  of  charging 
the  bailee  with  its  value.  This  is  putting  the  case  stronger  than  the 
facts  will  warrant,  but  we  do  it  to  avoid  all  controversy  about  tiie  facts. 
The  principle  of  law  is,  that  where  a  man  takes  his  own  goods,  it  is  not 
larceny,  unless  it  be  in  the  hands  of  a  bailee,  and  the  taking  of  them 
has  the  effect  of  charging  the  bailee  with  their  value.  (Wharton  Crim. 
Law,  sees.  1807, 1808, 1809 ;  2  Eussell  on  Crimes,  8  to  10 ;  1  Hawkins' 
Crim.  Law,  Ch.  33,  sec.  30;  Palmer  v.  The  People,  10  Wend.  165.) 
It  will  be  noticed  that,  in  all  these  authorities,  the  point  is,  that  the 
taking  was  with  the  intention  of  charging  the  bailee.  If  goods  be 
taken  on  a  claim  of  right  or  property  in  them,  it  will  be  no  felony. 
(2  Russell  on  Crimes,  9  and  10.)  In  any  case,  if  there  be  a  fair  pre- 
tense of  property  or  right  in  the  prisoner,  or  if  it  be  brought  into 
doubt  at  all,  the  Court  will  direct  an  acquittal.  (2  East.  Crim. 
Law,  Ch.  16,  sec.  95.)  In  every  crime,  there  must  be  an  union  of 
act  and  intention,  or  criminal  negligence.  Intention  is  manifested  by 
the  circumstances  connected  with  the  perpetration  of  the  offense. 
(Wood's  Dig.  329,  sees.  1  and  2.) 

2.  There  are  two  counts  in  the  indictment  —  one  for  stealing,  gen- 
erally, and  the  other  setting  forth  the  facts,  that  the  property  waa 
stolen  from  Barrett  by  Lipstein,  he  being  Barrett's  bailee.  This  Court 
has  held,  that  in  this  offense  of  stealing  by  a  bailee,  under  the  statute, 
the  indictment  must  distinctly  set  forth  the  character  of  the  bail- 
ment, etc.    {People  v.  Cohen,  8  Cal.  42.) 

Thomas  H.  Williams,  Attorney  General,  for  Bespondent 

No  brief  on  file. 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Field,  0.  J.  and 
Cope,  J.  concurring. 

In  this  case,  the  defendant  waa  convicted  of  larceny,  the  offense 
charged  being  the  felonious  taking  of  a  wagon  and  team.    It  was 
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proved  by  the  prosecution  that  Stone  owed  the  prosecutor,  Barrett,  a 
sum  of  money,  and,  to  secure  it,  made  to  Barrett  a  bill  of  sale  of  tiiia 
property,  and  deliyered  him  the  possession.  The  bill  of  sale  was  abso- 
lute on  its  face,  but  the  agreement  or  undertaking  was,  that  Barrett 
should  keep  the  property  until  the  profits  had  paid  him  about  the  sum 
of  $1,000,  or  until  the  indebtedness  had  been  otherwise  paid ;  in  which 
event  the  property  was  to  be  delivered  back  to  Stone.  Subsequently 
to  this  transaction,  one  Idpstein,  a  teamster  of  the  prosecutor,  by  the 
tatter's  direction,  drove  oft  a  horse  and  mule  —  part  of  the  properiy 
conveyed  —  in  a  two-horse  wagon.  He  was  ordered  to  go  to  a  mill  in 
the  neighborhood,  but  instead  of  going  there,  he  went  to  Sacramento 
with  the  wagon  and  animals,  where  they  were  levied  on  by  the  Sherill, 
for  a  debt  of  Stone's.  It  was  sought  to  connect  Stone  with  this  trans- 
action. After  proof  of  this  character,  and  other  proof,  the  defendant 
proposed  to  go  into  a  statement  of  accounts  between  him  and  Barrett, 
in  order  to  show  that  the  debt  to  Barrett  had  been  paid  prior  to  the 
taking  of  the  property  by  Lipstein ;  but  the  Court  refused  to  hear  the 
proof,  upon  the  ground  that  this  matter  ^'  must  be  settied  in  another 
Court."  In  this  ruling  the  Court  erred.  The  crime  of  larceny  is 
compounded  of  the  taking  and  carrying  away  of  property  and  the 
felonious  intent.  Whatever  has  a  legal  tendency  to  show  the  intent,  is 
proper  evidence.  The  facts  sought  to  be  introduced,  whatever  weight 
they  were  entitled  to,  tended  to  explain  the  transaction.  If,  for  ex- 
ample, the  defendant  showed  that  this  debt  had  been  discharged,  and 
that,  by  the  contract,  this  discharge  revested  the  property  in  him,  the 
taking  of  the  property  from  the  possession  of  Barrett  would  be  pre- 
sented in  a  different  light  from  that  of  a  taking  when  he  had  no  right 
or  claim  to  it.  It  is  not  every  trespass  that  is  a  larceny.  The  felony 
is  in  the  intent  to  appropriate  another's  property,  the  taker  knowing 
that  he  had  no  right  or  claim  to  it;  and  although  this  intent  may 
sometimes  be  presumed  from  circimistances,  yet,  in  cases  like  the 
present,  the  law  permits  all  the  facts  connected  with  the  titie  and  the 
taking  to  come  before  the  jury,  that  they  may  judge  of  the  intent.  If 
the  transaction  were  as  the  witness  for  the  prosecution  describes  it,  the 
bill  of  sale  would  amount  only  to  a  mortgage;  and  though  this, 
coupled  with  the  possession,  would,  until  payment,  give  the  mortgagee 
such  title  as  that  a  felonious  taking  of  the  property  by  the  mort- 
gagor would  be  larceny,  yet  the  defendant  was  entitled  to  show  that, 
by  the  terms  of  the  contract,  he  was  entitled  to  the  possession,  and 
that  it  was  his  own  property,  and  thereby  to  repel  the  idea  that  he 


Digitized  by 


Google 


372         SUPREME  COURT  —  OCTOBER  TERM,  1860. 

Staart  v.  Lander. 

meant  to  steal  it.  It  is  very  true,  that  a  man  may  steal  his  own 
property,  if,  by  taking  it,  it  is  his  intent  to  charge  a  bailee  with  it; 
but  the  criminality  of  this  is  not  in  simply  taking  the  possession,  but 
in  imposing  a  loss  on  the  bailee,  and  this  offense  depends  upon  some- 
what different  principles  from  the  one  charged  in  the  indictment,  and 
probably  the  defendant  could  not  be  convicted  under  this  indictment 
of  it,  the  facts  stated  in  the  indictment,  as  to  the  ownership,  not 
agreeing  with  this  state  of  the  case. 

It  is  not  necessary  to  go  into  this  matter,  for  it  is  clear  that  the 
defendant  waa  entitled  to  offer  any  legal  proof  showing  the  intent  or 
conducing  to  show  the  intent  with  which  he  took  the  property,  or 
showing  whose  property  it  was,  or  the  general  or  particular  title  to  it; 
and  this  proffered  evidence  did  have  that  tendency.  Its  sufficiency  is 
a  question  for  the  jury.  We  do  not  see  why  the  jury  in  the  Court  of 
Sessions  could  not  as  well  try  the  question  of  fact,  whether  this  indebt- 
edness has  been  paid,  as  a  jury  of  the  District  Court. 

For  thia  error,  the  judgment  must  be  reversed,  and  the  cause  re- 
manded. 

Let  the  remittitur  issue  immediately. 


STUART  i;.  LANDER. 

Plbaoinob  In  Jnitlces'  Courts  construed  with  great  liberality,  and  If  the  facts 
stated  be  sufficient  to  show  the  nature  of  the  claim  or  defense,  nothing  further 
Is  required.  To  reverse  a  Judgment  had  In  such  Courts  for  defects  In  the  com* 
plaint,  the  defects  should  be  such  as  were  calculated  to  mislead  the  adverse 
party. 

An  action  will  He  on  a  Judgment  obtained  In  a  Justice's  Court  In  this  State,  even 
when  the  time  within  which  an  execution  could  be  Issued  on  such  Judgment 
has  expired. 

A  Judgment  Is  a  contract  within  the  sixty-seyenth  section  of  the  Act  concern- 
ing Courts  of  Justice  and  Judicial  Officers. 

It  Is  not  error  for  a  Court  to  refuse  permission  to  set  up  the  Statute  of  Limita- 
tions after  answering  to  the  merits. 

Appeaj.  from  the  County  Court,  Santa  Clara. 

The  plaintiff  recovered  judgment  against  the  defendant  in  the  Court 
of  a  Justice  of  the  Peace,  on  the  fourth  day  of  November,  1S54,  and 
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on  the  fourth  day  of  November,  1850,  brought  suit  upon  that  judg- 
ment against  the  defendant,  before  another  Justice  of  the  Peace, 
Shearer,  and  obtained  a  judgment  thereon,  frcxn  which  the  defendant 
appealed  to  the  County  Court,  when  the  cause  was  tried  de  novo,  and 
judgment  rendered  against  defendant  for  the  sum  of  two  hundred 
and  eigfaty-five  dollars,  debt  and  inteest,  with  costs. 

The  complaint,  so-called,  and  the  answer,  consist  of  a  transcript  of 
ihe  docket  of  the  two  Ju8tices>  as  follows:  ^ 

•'Jambs  P.  Stuart,    "^       Judgment,  Nov.  4th,  1864.  $170.43 

V.                    Y     Damage,  8.52 

C.  W.  Lander.       J       Costs  on  Judgment,  7.25 

Costs  on  Garnishee^  6.50 


Debi^  damages  and  costs. 


Interest^ 


19.17 
5 

191.70 

95.85 

95.85 

$287.55  ** 
''Nov.  4th,  ISSD.** 
^  Jahes  F.  Stuart,    "^  Demand  on  unpaid  Judgment  on  the 

V.  >     Docket  of  Judge  Thomas  now  in  my 

C.  W.  Lander.         J       possession,  filed  Nov.  4th,  1859. 

Summons  issued  to  Constable  returnable  Nov.  7th,  at  two  o'clock, 
P.  M.;  returned  served.  The  parties  appear  by  counsel  at  the  time 
set  for  trial.    Defendant,  for  answer,  puts  in  a  general  denial.^' 

When  the  cause  was  called  for  trial  in  the  County  Court,  defendant 
moved  to  dismiss,  on  the  ground  that  the  Justice  before  whom  it  was 
tried  had  no  jurisdiction  of  the  subject  matter  of  the  action.  Over- 
ruled. Defendant  then  asked  leave  to  file  a  written  answer,  the  one 
already  in  being  oral.  The  Court  refused,  on  the  ground  that  the 
answer  proposed  to  set  up  the  Statute  of  Limitations,  and  this  the 
Court  declined  to  allow^  by  way  of  amendment,  at  that  stage  of  the 
case. 

Plaintiff,  having  introduced  the  judgment,  etc.,  obtained  in  1864, 
rested,  when  defendant  moved  to  dismiss  the  action,  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Overruled.  Judgment  being  rendered  for  plaintiff,  defend- 
ant, subsequently  moved  to  arrest  it,  on  the  same  grounds,  and  also 
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on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to  sup- 
port the  judgment. 

Denied.     Defendant  appeals. 

S.  0.  Houghton,  for  Appellant 

1.  Judgments  rendered  in  Justices*  Courts  cease  to  exist,  after  the 
lapse  of  five  years.    (White  v.  Clark,  8  Cal.  512.) 

The  judgnfent  here  was  rendered  Nov.  4th,  1854,  and  more  than  five 
years  had  elapsed  when  suit  was  brought  on  it  Nov.  4th,  1859.  (2 
Story  Eq.  Jur.  sec.  1521,  a;  Pierpont  v.  Graham,  4  Wash.  C.  C.  232.) 

2.  Justices  have  no  jurisdiction  of  actions  on  judgments  rendered 
in  Justices'  Courts.  (Wood's  Dig.  155.)  Judgments  are  not  con- 
tracts within  the  act 

3.  The  complaint  is  a  mere  account,  and  does  not  aver  any  fact 
whatever.  In  pleading  the  judgment  of  a  Court  of  inferior  jurisdic- 
tion, the  facts  showing  jurisdiction  must  be  plead;  or,  if  the  mode 
provided  by  our  statute  (Pr.  Act,  sec.  59)  is  intended  by  the  pleader, 
he  must  use  the  very  words  of  the  statute.  {Hunt  v.  Dutcher,  13 
How.  538.) 

L.  Archer,  for  Respondent 

1.  The  case  of  White  v.  ClarJe,  cited  by  appellant,  does  not  cover 
this  case.  There,  the  question  was  as  to  issuing  an  execution  after 
five  years.  Here,  it  is  as  to  the  validity  of  the  judgment  for  other 
purposes  —  as  to  support  a  new  suit,  or  a  proceeding  by  scire  facias. 

2.  As  to  time,  the  fourth  of  Nov.  1854  must  be  excluded.  (Pr. 
Act,  sec.  530.) 

3.  Judgments  are  contracts,  and  the  Justice  had  jurisdiction. 
(Parsons  on  Cont  vol.  1,  7;  Chitly  on  Cent  2;  Ames  v.  Hoy,  12 
Cal.  11.) 

4.  The  complaint  is  sufficient  (Pr.  Act,  sees.  671-2,  578;  3  Ab- 
hoWs  Pr.  100.) 

CoPB,  J.  delivered  the  opinion  of  the  Court  —  Fibld,  C.  J.  and 
Baldwin,  J.  concurring. 

We  think  the  complaint  in  this  case  is  not  so  radically  defective  as  to 
▼itiate  the  judgment  Pleadings  in  Justices'  Courts  must  be  construed 
with  great  liberality,  and  if  the  facts  stated  are  sufficient  to  show  the 
nature  of  the  claim  or  defense  relied  upon,  nothing  further  is  required. 
Where,  as  in  this  case,  it  is  unnecessary  that  the  pleadings  should  be  in 
writing,  it  ^    '   '  "»  lay  down  any  rule  for  determining  their  suffi- 
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ciency.  To  authorize  the  reversal  of  a  judgment,  the  defects  com- 
plained of  should  be  such  as  were  calculated  to  mislead  the  adverse 
party. 

The  action  is  upon  a  judgment,  and  there  is  no  foundation  for  the 
objection  to  the  jurisdiction  of  the  Court.  A  judgment  is  a  contract, 
and  by  the  sixty-seventh  section  of  the  Act  concerning  Courts  of  Jus- 
tice and  Judicial  OflScers,  Justices^  Courts  are  invested  with  jurisdic- 
tion of  actions  upon  all  contracts  for  the  recovery  of  money,  where  the 
amount  in  dispute  does  not  exceed  the  constitutional  limits.  Chitty 
says  that  judgments  are  contracts  by  specialty,  and  they  are  so  treated 
by  the  authorities  generally.  (Chitty  on  Cont.  2 ;  1  Par.  on  Cont.  7.) 
Ames  V.  Hoy  (13  Cal.  11)  was  an  action  upon  a  judgment  rendered  in 
this  State,  and  we  held  that  such  an  action  could  be  maintained,  even 
though  an  execution  might  be  issued  to  enforce  the  judgment.  The 
present  is  a  much  stronger  case,  for  the  time  within  which  an  execution 
could  be  issued  had  expired,  and  there  was  no  means  of  enforcing  the 
judgment  except  by  action.  The  Court  did  not  err  in  refusing  to  per- 
mit the  defendant  to  set  up  the  Statute  of  Limitations  after  he  had 
answered  to  the  merits. 

We  see  no  error  in  the  record,  and  the  judgment  is  therefore  af- 
flimed. 


KLOCKENBAUM  v.  PIERSON"  et  aJ. 

Vancm  left  by  a  Notary  at  the  residence  of  an  Indorser  of  a  note  —  he  being 
absent  at  the  time  —  describing  the  note,  stating  that  It  was  protested  by  him 
for  non-payment,  and  that  the  holder  looked  to  the  indorser  for  payment,  but 
not  signed  by  any  one,  nor  indicating  in  any  way  from  whom  it  proceeded,  is 
Insnfflclent  to  charge  the  Indorser. 

fliieh  notice  having  been  so  left  on  Saturday,  the  day  the  note  matured,  the 
record  shows  that  on  Monday,  in  a  conversation  between  the  Indorser  and  the 
Notary,  "  something  was  said  about  the  note,*'  and  that  the  Notary  Informed 
the  Indorser  that  plaintiff  was  "  its  owner  and  holder :"  Held,  that  as  a  verbal 
notice,  this  conversation  was  insufficient;  that  a  notice  must  inform  the  In- 
dorser, either  expressly  or  by  necessary  implication,  that  the  note  has  been  duly 
presented  at  its  maturity  and  discharged. 

Appeal  from  the  Fifteenth  District 
The  note  was  as  follows: 
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"$350.  Marysville,  December  9tli,  1858. 

Three  months  after  date,  for  value  received,  I  promise  to  pay  to  the 
order  of  S.  M.  Bliss  the  sum  of  three  hundred  and  fifty  dollars,  with 
interest  at  the  rate  of  three  per  cent,  per  month,  till  paid,  from  date. 
(Signed)  0.  H.  Pierson.'' 

Bliss,  immediately  upon  the  execution  of  the  note,  endorsed  it  in 
blank  and  delivered  it  to  Pierson,  who  negotiated  it — ^Bliss  being  an 
accommodation  indorser. 

The  notice  of  the  Notary,  left  with  the  wife  of  Bliss  at  his  resi- 
dence, was  as  follows: 

"  To  S.  M.  Bliss  —  Sir :  You  will  please  take  notice,  that  a  note 
drawn  by  0.  H.  Pierson^  dated  December  9th,  1868,  for  the  sum  of 
three  hundred  and  fifty  dollars,  payable  three  months  after  date,  en- 
dorsed by  you,  was  this  day  protested  by  me  for  non-payment,  and  the 
holder  looks  to  you  for  payment  thereof,  as  indorser. 

"  Martsville,  March  12th,  1869.^^ 

Due  demand  was  made  on  the  maker  —  all  parties  resided  at  Marys- 
ville  at  the  execution  and  maturity  of  the  note.  All  other  material 
facts  are  stated  in  the  opinion  of  the  Court.    Plaintiff  appeals. 

Filkins  and  Reardan,  for  Appellant,  cited  18  Barb.  187;  2  Kern. 
661;  1  Appleton,  62;  4  Zabriskie,  71;  4  Cal.  213;  11  Wheat  43; 
Story  on  Prom.  Notes,  sees.  320,  321,  348-361. 

Belcher  &  Belcher,  for  Bespondent,  dted  Wyn,n  Y.  Alden,  4  Denio, 
163;  Tevis  v.  Wood,  6  Cal.  393. 

Field,  C.  J.  delivered  the  opinion  of  the  Court —  Cope,  J.  concur- 
ring. 

This  is  an  action  upon  a  promissory  note,  against  both  the  maker  and 
indorser.  Judgment  was  rendered  against  the  maker  and  in  favor  of 
the  indorser,  and  the  only  question  presented  on  the  appeal  is,  whether 
there  was  suflBcient  notice  of  the  dishonor  of  the  note  to  charge  the 
latter.  The  note  matured  on  the  twelfth  of  March,  1859,  and  on  the 
evening  of  that  day  the  Notary  left  at  the  residence  of  the  indorser  — 
who  was  absent  at  the  time  —  a  notice  describing  the  note,  and  stating 
that  it  was  protested  by  him  for  non-payment,  and  that  the  holder 
looked  to  the  indorser  for  payment.  This  notice  was  without  any 
8i<rnatnro  of  any  kind,  nor  did  it  indicate  in  any  way  from  whom  it 
p'-or-of'd  cl.     It  was  ineffectual,  therefore,  to  charge  the  indorser. 
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Elliott  V,  Shaw. 

The  note  matured  on  Saturday^  and  on  the  Monday  following,  it 
appears  that  the  Notary  had  some  conversation  in  relation  to  it  with 
the  indorser.  The  conversation,  as  detailed  in  the  record,  only  discloses 
that  "  something  waa  said  about  the  note,^'  and  that  the  Notary  in- 
formed the  indorser  that  the  plaintiff  was  "  its  owner  and  holder.'^ 
As  a  verbal  notice,  the  matters  thus  stated  were  entirely  insufficient. 
No  precise  form  of  words,  it  is  true,  is  necessary  to  constitute  a  valid 
notice;  still,  it  must  inform  the  party,  either  in  express  terms  or  by 
necessary  implication,  that  the  note  has  been  duly  presented  at  its 
maturity,  and  dishonored.  No  information  of  this  kind  was  imparted 
by  the  conversation. 

Judgment  affirmed. 


ELLIOTT  V.  SHAW  ei  dl. 

Ax  affidavit  X)j  defendant  that  he  was  nnder  the  impression,  when  he  retained 
counsel  in  a  cause,  that  the  time  to  answer  had  not  expired;  that  he  did  not 
recollect  the  precise  day  upon  which  the  summons  and  complaint  were  seryed ; 
that  he  was  quite  ill  at  the  time,  and  did  not  as  carefully  note  the  time  as  he 
otherwise  would,  is  insufficient  to  open  a  Judgment  by  default. 

Appeal  from  the  Twelfth  District 

Suit  against  the  drawer  of  a  bill  of  exchange.  Defendant  appeals 
from  the  order  denying  the  motion  to  set  aside  the  judgment. 

C.  0.  Fenner,  for  Appellant 

H.  H.  Haight,  for  Eespondent 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  and 
Cope,  J.  concurring. 

Judgment  in  this  case  was  entered  by  default,  and  the  motion  to 
open  the  same  was  denied.  The  excuse  proffered  by  the  defendant,  in 
the  afiSdavit  upon  which  the  motion  was  made,  for  his  failure  to  plead 
—  that  he  was  under  the  impression,' when  he  retained  counsel  in  the 
case,  that  the  time  to  answer  had  not  expired ;  that  he  did  not  recol- 
lect the  precise  day  upon  which  the  summons  and  complaint  were 
served ;  and  that  he  was  quite  ill  at  the  time,  and  did  not  as  carefully 
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Barber  v.  Barber. 

note  the  time  as  he  otherwise  would  have  done  —  was  entirely  insuffi- 
cient. It  does  not  appear  that  his  illness  prevented  him  from  attend- 
ing to  his  business,  or  that  it  continued  beyond  the  day.  There  is 
hardly  a  case  where  judgment  of  default  has  been  entered,  in  which 
grounds  equally  forcible  for  opening  the  same  might  not  be  presented. 
Judgment  affirmed. 


BARBER  V.  BARBER. 

WasBB  a  Court  dissolves  tbe  bonds  of  matrimony,  It  bas  no  power  to  ImpoM 
any  restraint  upon  a  second  marriage,  in  the  abeenco  of  expreta  atatnte  confer- 
ring it 

Appeal  from  the  Sixth  District. 

Henry  Starr,  for  Appellants,  cited  Bishop  on  Marr.  &  Div.  211,  218, 
sees.  210,  212 ;  Id.  655,  650,  sees.  655,  659,  6. 

Bayle  &  Hill,  for  Respondent. 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  concur- 
ring. 

This  is  an  action  of  divorce,  on  the  ground  of  the  adultery  of  the 
wife.  The  Court  decreed  the  dissolution  of  the  marriage  contract 
between  the  parties,  with  a  provision  declaring  that  it  should  not  be 
lawful  for  the  defendant  to  marry  again  during  the  life  of  her  hus- 
band, and  prohibiting  her  from  so  doing.  It  is  from  this  provision  of 
the  decree  that  the  appeal  is  taken. 

The  decree  must  be  modified  in  this  particular.  There  is  no  author- 
ity in  the  Court  to  impose  any  restraint  upon  a  second  marriage,  where 
a  dissolution  from  the  bonds  of  matrimony  is  adjudged.  With  the  dis- 
solution, the  obligations  arising  from  the  marriage  are  completely  dis- 
charged, and  the  parties  stand  in  the  same  position  as  though  such 
marriage  had  never  been  contracted.  The  cases  where  restraint  upon 
a  second  marriage  is  permitted,  have  arisen  upon  express  statutes 
authorizing  its  imposition  upon  t£e  guilty  parly.  (Bishop  on  Divorce, 
sees.  655-669;  The  People  v.  Hovey,  5  Barb.  118.) 

The  case  is  remanded  to  the  District  Court,  with  directions  to 
modify  the  decree  in  the  particular  mentioned. 
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Castro  V.  Wetmore. 


CASTRO  V.   WETMORE. 

Whxbi,  in  an  action  on  a  lost  note,  a  yerlfled  complaint  alleges,  that  on  a  par- 
ticular day  the  note  in  qnestion  was  made  by  defendant  and  delivered  to 
plaintiff,  an  answer  denying  the  making  and  dellyery  of  the  note  on  the  day 
mentioned  is  insufficient.  Buch  denial  does  not  reach  the  substantial  matter  of 
the  averment,  and  only  raises  an  immaterial  issue  as  to  time. 

Distinction  between  proof  of  allegations  of  matter  of  substance  and  allegations 
of  matter  of  description,  stated. 

Where,  in  an  action  on  a  lost  note,  the  complaint  verified  alleges  the  loss,  stating 
particularly  the  circumstances  thereof,  an  answer  denying  that  the  note  was 
lost,  as  alleged,  does  not  put  in  issue  the  fact  of  loss,  which  is  the  gist  of  the 
averment,  but  only  tha  circumstances  of  the  losa,  which  are  collateral  and 
immaterial. 

Appeal  from  the  Seventh  Difitrict. 

The  averment  in  the  complaint^  as  to  the  execution  of  the  note  ie^ 
**  That  on  the  fourteenth  day  of  November,  1854,  at,  etc.  *  *  the  said 
defendant  made  his  promissory  note  in  writing,  whereby  at  the  date 
thereof,  he  promised  to  pay  to  the  plaintiff  the  sum  of  $1,500,  for  value 
received,  and  then  and  there  delivered  the  same  to  plaintiff/*  The 
answer  denies  this  in  hcBc  verba,  with  the  addition,  "  as  alleged  and 
averred  in  said  complaint/' 

The  averment  as  to  the  loss  of  the  note  is :  "  That  some  time  during 
the  month  of  August  or  September,  1856,  at  or  near  Union  City,  in 
the  State  of  California,  he  either  lost  the  said  promissory  note,  or  the 
same  was  stolen  from  him;  that  he  kept  the  said  note  in  a  small 
pocket-book,  usually  called  a  ^port  monnaie,'  which  he  carried  with 
him  in  his  pocket;  that  said  pocket-book,  together  with  said  note,  was 
either  accidentally  lost  by  him,  or  the  same  was  stolen  from  him  at  the 
time  and  place  aforesaid/'  The  answer  denies  "  That  the  said  plain- 
tiff has  lost  or  had  stolen  from  him  the  promissory  note  mentioned  and 
described  in  the  said  complaint,  as  therein  alleged  and  averred." 

The  averment,  as  to  the  tender  of  an  indemnity,  wa«,  in  substance, 
that  plaintiff  had  tendered  a  good  and  sufficient  bond,  etc. ;  informing 
defendant  at  the  time,  that  if  he  had  any  objection  to  the  bond,  plain- 
tiff would  furnish  one  entirely  satisfactory.  The  denial  is  of  any  in- 
formation or  belief  as  to  the  sufficiency  of  the  bond  or  the  sureties,  etc. 

Plaintiff  had  judgment     Defendant  appeals. 
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CMtro  «.  Wetmor*. 


John  Cvrrey,  for  Appellant 
Heydenfeldi,  tcft  ReBpondent. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  0.  J.  concur- 
ring. 

This  is  an  action  upon  a  lost  note,  and  the  complaint  contains  a 
statement  of  all  the  facts  necessary  to  entitle  the  plaintiflf  to  recover. 
The  pleadings  are  verified,  and  the  material  allegations  of  the  com* 
plaint  are  not  denied  by  the  answer. 

1.  The  complaint  alleges,  that  on  a  particular  day  the  note  in  ques- 
tion was  made  by  the  defendant,  and  delivered  to  the  plaintiflf.  The 
answer  denies  the  making  and  delivery  of  the  note  on  the  day  men- 
tioned in  the  complaint  This  is  clearly  no  denial  of  the  substantial 
matter  of  the  averment,  and  its  only  effect  is  to  raise  an  immaterial 
issue  as  to  time.  The  allegation  is  a  matter  of  substance,  and  did 
not  require  to  be  literally  proved.  A  denial  in  the  words  of  the  alle- 
gation is,  therefore,  insufficient.  "A  distinction,^'  says  Phillips,  "is 
now  fully  established  between  allegations  of  matter  of  substance  and 
allegations  of  matter  of  description.  The  former  require  to  be  sub- 
stantially proved,  the  latter  must  be  literally  proved.  Thus,  if  the 
declaration  states,  that  on  such  a  day  the  defendant  drew  a  bill  of 
exchange,  without  alleging  that  it  bore  date  on  that  day,  the  day  in 
the  declaration  is  immaterial.  But,  if  it  be  alleged  that  the  defend- 
ant made  his  bill  of  exchange  bearing  date  on  a  particular  day,  and 
the  date  of  the  bill  is  diflferent,  it  will  be  a  substantial  variance.'^ 
(5  Phil,  on  Ev.  2.) 

2.  The  complaint  alleges  the  loss  of  the  note,  stating  particularly 
the  circumstances  of  such  loss.  The  answer  denies  that  the  note  was 
lost,  as  alleged  in  the  complaint  This  denial  does  not  put  in  issue 
the  fact  of  the  loss,  but  the  circumstances  under  which  the  loss  is 
alleged  to  have  occurred.  The  loss  is  the  gist  of  the  averment,  and 
the  circumstances  are  collateral  and  immateriaL 

3.  The  complaint  alleges  the  tender  of  a  bond  of  indemnity,  and  a 
demand  of  payment;  neither  of  which  allegations  is  denied  by  the 
answer.  The  averments  in  relation  to  the  bond  are  similar  to  those  in 
the  case  of  Price  v.  Dunlap  (5  Cal.  483). 

We  think  the  judgment  correct,  and  that  it  should  be  afl&rmed. 
Ordered  accordingly. 
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KIttridge  9.  Steyens. 


KITTRIDGE  v.  STEVENS. 

In  rait  to  recover  money  due  on  a  promlstory  note,  and  to  establish  a  lien  for 
the  amount  upon  certain  real  estate  purchased  with  money  adyanced  by 
plaintiff  to  defendant,  and  for  which  adyance  the  note  was  glyen,  the  Clerk 
entered  Judgment  by  default  for  the  amount  of  the  note.  Plaintiff,  haying 
exhausted  his  remedies  on  this  Judgment,  by  execution  and  proceedings  supple- 
mentary thereto,  obtained  from  the  Court  a  decree  for  the  equitable  relief 
sought  in  the  complaint,  to  wit :  for  a  lien  upon,  and  a  sale  of  the  real  estate. 
Held,  that  this  decree  was  coram  non  judioej  and  void  —  assuming  the  Judgment 
by  the  defendant  to  be  yalld.  Such  Judgment,  if  yalld,  terminated  the  contro- 
▼ersy,  and  whatever  related  to  the  merits  of  the  case  was  merged  In  the  Judg- 
ment. 

Doubtful,  whether  the  Clerk  could  .enter  Judgment,  in  action  of  this  nature, 
without  application  to  the  Court.     This  point  reserved. 

Appsal  from  the  Seventh  District. 

Complaint,  with  usual  averments,  on  a  promissory  note  for  $1,260, 
executed  by  the  defendant  to  the  order  of  plaintiff.  It  is  also  alleged, 
that  defendant,  at  the  time  of  making  his  note  —  as  part  of  the  same 
transaction,  and  on  the  same  sheet  of  paper  —  made  and  delivered  to 
plaintiflE  a  writing  as  follows:  *'  This  is  to  certify,  that  the  above  note 
is  given  for  money  to  purchase  a  ranch  or  farm  in  Alamo,  and  is 
understood  to  be  as  purchase  money  on  said  ranch  or  farm;  for  which 
I  consider  the  above  ranch  or  farm  holden  for  said  moneys  and  interest 

(Signed)     "Chas.  0,  Stevens. 

"  San  Francisco,  Dec.  5th,  1857." 

Complaint  then  averred  it  to  be  the  true  intent  and  meaning  of  this 
writing,  that  a  certain  farm,  about  to  be  purchased  by  defendant, 
should  be  held  by  him  in  trust  for  the  payment  of  said  $1,256  pur- 
chase money  advanced  by  plaintiff;  that  the  farm  was  purchased  by 
•defendant  in  part  with  his  money.  Prayer  for  a  decree  that  defend- 
ant hold  the  farm  as  tru8t>ee  of  plaintiff ;  that  he  have  a  lien  thereon 
for  the  money  advanced,  with  interest ;  that  he  have  judgment  against 
defendant  for  the  amount  of  the  note,  with  a  decree  to  sell  so  much 
of  the  land  as  is  necessary  to  pay  such  judgment. 

Further  facts  appear  in  the  opinion  of  the  Court.  Defendant  ap- 
peals from  the  orders  and  decrees  granting  the  equitable  relief,  after 
judgment  by  default 

Thomas  A.  Brown  and  B.  C.  Whitman^  for  Appellant 

M.  8,  Chase,  for  Respondent 
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CoPB,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  con- 
curring. 

This  is  an  action  to  recover  a  sum  of  money  due  upon  a  promissory 
note,  and  to  establish  a  lien  for  the  amount  upon  certain  real  estate. 
The  complaint  was  filed  on  the  twenty-ninth  of  March,  1859,  and  a 
summons  was  duly  issued  and  served  upon  the  defendant  No  answer 
being  filed  within  the  time  limited  by  the  statute,  a  judgment  by  de- 
fault was  entered  for  the  amount  claimed.  Upon  this  judgment  an 
execution  was  issued,  and  certain  property  of  the  defendant  was  levied 
upon  and  sold.  The  proceeds  of  this  sale  being  insufficient  to  satisfy 
the  judgment,  the  statutory  proceedings,  supplementary  to  execution, 
were  resorted  to  without  effect  The  plaintiff,  having  exhausted  his 
remedies  upon  this  judgment,  obtained  from  the  Court  a  decree  for 
the  equitable  relief  prayed  for  in  the  complaint  The  question  is, 
whether,  under  these  circumstances,  the  plaintiff  was  entitled  to  this 
relief. 

Xo  point  is  made  as  to  the  validity  of  the  original  judgment,  and 
we  allude  to  the  matter  for  the  purpose  of  reserving  our  opinion  upon 
that  subject.  The  judgment  was  entered  by  the  Clerk,  without  an 
application  to  the  Court,  and  we  think  it  extremely  doubtful  whether, 
in  an  action  of  this  nature,  such  a  proceeding  has  any  foundation  in 
the  statute.  If  the  judgment  was  properly  entered,  it  terminated  the 
suit,  and  the  subsequent  decree  was  coram  non  judice  and  void.  "  A 
judgment,**  says  the  statute,  "  is  the  final  determination  of  the  rights 
of  the  parties  in  the  action  or  proceeding;  and  the  rendition  of  the 
judgment  is  the  conclusion  of  the  controversy.'*  Whatever  relates  to 
the  merits  is  merged  in  the  judgment,  and  Ijecomes  res  jvdicaia;  and 
if  there  are  issues  upon  which  the  judgment  is  not  conclusive,  they 
must  be  determined  in  a  different  action.  Even  as  a  matter  of  prac- 
tice, the  course  pursued  in  this  case  could  not  be  tolerated.  It  would 
lead  to  endless  confusion,  and  be  attended  with  hardships  and  diffi- 
culties innumerable. 

Conceding,  for  the  purposes  of  this  decision,  the  validity  of  the 
original  judgment,  our  conclusion  is,  that  the  additional  relief  was  im- 
properly granted,  and  that  the  decree  appealed  from  must  be  reversed. 

Ordered  accordingly. 
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Roach  o.  Gray. 


ROACH  et  al.  v.  GRAY  et  al. 

Ut  Milt  for  mining  clafms,  tbe  Court  permitted  defendants  to  introduce  In  evi- 
denop  the  mining  rules  of  the  district,  though  adopted  after  the  rights  of 
plaintiffs  had  attached:  Held,  that  admitting  plaintiffs'  rights  could  not  be 
affected  by  such  rules,  still,  as  defendants  claimed  under  them,  they  were  com- 
petent evidence  to  determine  the  nature  and  extent  of  defendants'  claim  —  the 
effect  of  such  rules  upon  pre-existing  rights  being  sufficiently  guarded  by  in- 
structions of  the  Court. 

Appeal  from  the  Fourteenth  District. 

Suit  for  possession  of  certain  mining  claims;  plaintiffs  claiming 
under  parties  who  located  the  claims  in  1854.  Defendants  claim  under 
a  location  made  by  them  in  1858 ;  they  contending  that  plaintiffs  had 
forfeited  their  rights,  by  non-compliance  with  the  mining  rules  of  the 
district,  adopted  in  December,  1856,  to  take  effect  February  Ist,  1857 
—  the  previous  rules  of  1855  being  abolished.  These  rules  were  read 
in  evidence  by  defendants;  plaintiffs  objecting. 

The  testimony  of  plaintiffs  went  mainly  to  show  that  they  were  prior 
locators,  and  had  not  abandoned  the  claims  in  dispute ;  that  any  inter- 
ruption in  working  the  claims  was  caused  by  want  of  water.  The  tes- 
timony of  defendants  tended  to  show  that,  when  they  located  in  1858, 
no  one  was  in  possession  or  working  the  claims ;  and  that  defendants*^ 
failure  to  get  water  was  because  they  would  not  pay  for  it.  It  was 
shown  that  defendants  had,  and  plaintiffs  had  not  recorded  their 
claims  in  the  miners^  record ;  and  that,  by  the  mining  rules,  failure  to- 
record  forfeited  the  claims. 

Plaintiffs  asked  various  instructions,  some  of  which  are  the  ordinary 
instructions  in  ejectment,  as  to  recovering  on  the  strength  of  title, 
prior  possession,  etc.  But  others  were,  in  effect,  that  the  law  neither 
presumes  nor  favors  forfeiture  or  abandonment,  but  holds  parties, 
pretending  to  have  acquired  rights  in  consequence  of  such  forfeiture 
or  abandonment,  to  strict  proof ;  that,  if  plaintiffs  were  prevented  from 
working  the  claims  from  want  of  water,  and  this  want  was  caused  by 
their  inability  to  pay  for  the  water,  then  such  failure  to  work  would 
not,  of  itself,  operate  a  forfeiture,  under  the  mining  rules ;  that  the 
Court  passes  on  the  question  of  forfeiture  under  the  mining  rules,  and 
that  the  jury  have  nothing  to  do  with  it. 

For  defendants,  the  Court  gave,  among  others,  instructions  to  tho- 
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effect^  that  a  party  can  maintain  his  rights  to  mining  ground  by  occu- 
pancy^  actual  or  constructive ;  and  that  constructive  possession  can  be 
shown  only  by  proving  compliance  with  the  mining  customs  and  regu- 
lations in  force  at  the  locality ;  that  if  a  party  claiming  mining  ground 
fails  to  work  it  within  a  reasouablc  time,  tlie  claim  becomes  subject  to 
the  intervening  riglits  of  others  who  locate  and  proceed  to  work ;  that 
where  a  party  attempts  to  justifv  his  faiJure  to  occupy  and  work  a 
claim,  by  showing  that  the  cUim  was  not  woikable,  he  must  prove  that 
he  was  prevented  working  the  claim  by  sornc  accident,  or  some  event 
not  of  his  making,  or  which  he  might  have  controlled. 
The  jury  found  for  defendants.     Plaintiffs  appeaL 

J.  J.  Caldwell,  for  Appellants, 

T.  P.  Hawley,  for  Bespondenta. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  0.  J.  concur- 
ring. 

This  is  an  action  to  recover  possession  of  certain  mining  claims. 
The  trial  seems  to  have  been  fairly  conducted,  and  the  evidence  was 
suflBcient  to  justify  the  verdict.  The  plaintiffs  asked  a  number  of  in- 
structions, which  were  given  by  the  Court;  and  the  effect  of  these 
instructions  was  not  impaired  by  those  afterwards  given  at  the  instance 
of  the  defendants.  We  do  not  see  that  the  plaintiffs  were  prejudiced 
by  the  introduction  of  the  mining  rules  of  the  district ;  nor  do  we  see 
any  valid  objection  to  the  admissibility  of  these  rules.  It  is  claimed 
that  they  were  adopted  after  the  rights  of  the  plaintiffs  had  attached, 
and  that  such  rights  could  not,  therefore,  be  taken  away  or  affected  by 
them.  Admitting  this  to  be  true,  their  incompetency  as  evidence  does 
not  follow.  The  defendants  claimed  under  them,  and  for  the  purpose  of 
determining  the  nature  and  extent  of  this  claim,  they  were  not  only 
competent  but  proper  and  necessary  evidence.  Their  effect  upon  pre- 
existing rights  was  suflBciently  guarded  by  the  instructions  of  the  Court. 

We  see  no  reason  for  disturbing  the  judgment,  and  it  is,  therefofe, 
affirmed* 
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THE  PEOPLE  «.  WOLF  $i  oL 

IM  rait  in  the  Dictrict  Govt,  on  a  teDtf  ftm  In  the  Cburt  of  Seuions  for  the 
•Mwirvioe  Itere  eC  a  umlf  Inttcied  ter  aaa4sBMaor«—  the  Court  of  Seeolons 
having  ileclared  tl^e  ^onA  lorleUai  lor  iwp-apyeartaet  ^^  the  rareilee  caimot 
defend  on  the  ground  that  the  Judgment  of  forfattnre  waa  erroneoot.  That 
Judi^ent  cannot  he  thu  rerlaed. 

Tlie  «ueMle«,  mlmtkm  a  saity  laiMatad  tec  mlaaemeanar  haa  an  ahaolnta  right  ta 
appear  hy  aUoroir  mA  iktUM,  m  9M  tt^  fianut  tba  ttvetit^Mm  «C  hla  hoad,  opt 
jDaseed  on. 

Appeal  f pem  the  Sef^nth  District 

Bmit  on  a  btmA  ^vcon  by  defendants  far  (lie  appearanee,  eftc.^  in  fhe 
Court  of  Sessions^  of  one  DiM,  isidkietod  for>ex|Maing  poison  to  cattle. 
At  the  term  of  Court  following  the  execution  of  the  h^Mki,  the  Diel^iet 
Attorney  presented  afSdavits  that  Diehl  was  absent  from  the  State^ 
and  moved  that  he  be  called  lor  aftaignment  on  the  indictment,  and^ 
in  default  of  appearance,  that  his  bond  be  forfeited.  Whereupon,  H. 
Mills,  an  attorney  at  law,  stated  that  he  was  duly  authorized  to  appear 
for  said  Diehl;  that  he  had  previously  filed  a  motion  to  set  aside  the 
indictment,  and  also  a  demurrer  thereto,  and  asked  the  Court  to  pass 
thereon.  The  Coart  refused ;  and  the  attorney  tiien  asked  leave  to  ffle 
a  plea  of  not  guiWy,  and  go  to  trial.  This  being  refused,  the  defend- 
ant, Diehl,  was  duly  called^  and  not  answering  in  person,  the  bond  was 
declared  forfeited,  and  the  Ddstrict  Attorney  dipeeted  to  ecdlect  the 
same.     Further  facts  sufficiently  appear  in  the  opinion. 

Plaintiflf  had  judgment     Defendants  appeal. 

if.  S,  Ohase,  for  Appellants. 

W.  W.  TheohaJds,  for  Respondents. 

Baldwik,  J.  delivered  the  opinion  of  the  Court -^Copb,  J.  con- 
curring. 

This  was  an  action  on  a  forfeited  recognisance.  The  principal  in 
the  bond  was  called,  and  the  reeogniaaiice  declared  forfeited,  for  want 
of  the  appearance  of  the  principal  in  the  Court  of  Sessions  of  Contra 
Costa  county.  The  suit  on  the  recognizance  was  brought  in  the  Dis- 
trict Court.  The  defense  of  the  sureties  in  that  Court  was,  that  the 
defendant,  though  personally  absent,  offered  to  appear  by  attorney, 
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and,  therefore,  that  the  Court  had  not  power  to  declare  the  bond  for- 
feited, and  to  refuse  to  hear  the  defense  of  the  principal  defendant  by 
attorney.  It  is  not  necessary  to  consider  the  question,  so  elaborately 
argued,  whether  a  party  indicted  for  a  misdemeanor,  has  an  absolute 
right  to  appear  by  attorney.  It  is  sufficient  that  if  the  Court  of  Ses- 
sions erred  in  this  respect,  the  error  cannot  be  corrected  or  be  made 
available  in  the  District  Court.  The  Court  of  Sessions  decided  that 
the  defendant  made  no  appearance,  and  forfeited  his  bond ;  and  this 
judgment,  if  erroneous  upon  the  facts,  cannot  be  revised  in  the  Dis- 
trict Court,  in  the  form  of  a  plea  or  defense  to  the  suit  on  the  recog- 
nizance. This  matter  would  be  really  a  retrial  of  the  subject  passed 
upon  by  the  Court  of  Sessions,  or  an  indirect  appeal  from  its  decision. 

The  other  points  made  are  without  merit. 

Judgment  affirmed. 


EDMONDSON  v.. MASON. 


Undbb  the  Act  of  1857,  (Ch.  236)  Regulating  Fees  of  Offiee  in  Certain  Counties, 
the  Sheriff  may  charge  fees  for  copies  of  the  summons  and  injunction  sf^rved 
by  him  in  a  suit,  though  the  copies  were  prepared  and  printed  by  the  plaintiff, 
and  certified  by  the  Clerk  at  the  plaintiff's  request;  but  the  Sheriff  must  look 
for  his  fees  to  plaintiff,  at  whose  request  the  copies  were  served,  and  cannot 
sue  the  Clerk  for  money  liad  and  received  —  although  plaintiff  had  paid  the 
Clerk  for  such  copies  —  unless  the  money  was  delivered  to  him  to  be  paid  the 
Sheriff. 

The  Clerk  Is  entitled  to  charge,  under  that  act,  fees  for  certified  copies  of  sum- 
mons and  injunction,  if  the  copies,  though  prepared  by  plaintiff,  were  certified 
by  the  Clerk  at  plaintiff's  request.  There  is  no  necessity  for  plaintiff  to  obtain 
copies  of  summons  and  injunction  from  the  Clerk. 

Under  the  Practice  Act,  personal  service  of  writs  and  process  is  made  by  deliver 
ing  a  copy  to  the  party  upon  whom  service  is  required.  Independent  of  the 
statute,  the  mode  would  be  by  showing  the  original  under  seal  of  the  Court, 
and  delivering  a  copy. 

The  statute  points  out  no  mode  for  service  of  an  Injunction ;  but  in  conformity 
with  the  provision  relative  to  the  summons,  delivery  of  a  copy  is  essential  to 
personal  service,  where  that  is  required ;  but  whether  it  would  be  necessary  to 
exhibit  the  original,  unless  specially  requested  by  the  party  served,  no  opinion 
is  here  expressed. 


Appeal  from  the  Third  District 
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The  facts  are  stated  in  the  opinion  of  the  Court    The  answer 
a  general  denial.    Plaintiff  had  judgment;  defendant  appeals. 

John  A.  Lent,  tot  Appellant. 

Van  Voorhies  &  Hamilton,  for  Respondent, 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Copb,  J.  and 
Baldwin,  J.  concurring. 

This  is  an  action  for  money  alleged  to  have  been  received  by  the 
defendant  for  the  use  of  the  plaintiff,  and  arises  upon  the  following 
facts.  In  May,  1860,  one  Castro  instituted  a  suit  in  the  District  Court 
for  the  county  of  Alameda,  against  one  Huce  and  seventy-nine  others, 
and  obtained  from  the  Clerk,  for  service,  certified  copies  of  the  sum- 
mons, complaint  and  injunction  in  the  case.  These  copies,  with  the 
certificates  ready  to  be  signed,  were  printed,  and  were  handed  by  the 
attorney  of  Castro  to  the  defendant,  who  is  the  Clerk  of  the  Courts 
with  a  request  to  his  deputy  to  see  that  they  were  properly  prepared 
and  certified.  The  fees  charged  by  the  Clerk  in  the  case  —  and  we 
infer  that  they  were  for  the  copies  referred  to,  including  the  originals 
—  amounted  to  $2,040,  (less  sixty  dollars  for  the  printing)  and  of 
this  sum  $1,700  were  paid  to  him  by  Castro.  Of  the  copies,  certified 
aF  we  have  stated,  service  was  made  by  the  plaintiff,  who  is  the  Sheriff 
of  the  county,  upon  sixty-nine  of  the  defendants;  and  the  questions 
])r(^soDted  for  consideration  are,  whether  he  is  entitled  to  charge  fees 
for  the  copies  of  the  summons  and  injunctions  served,  as  if  they  were 
marie  by  himself;  and  if  so,  whether  he  is  entitled  to  recover  the 
anunint  of  such  fees  out  of  the  moneys  received  by  the  Clerk  from 
Castro.  It  is  admitted  that  these  fees  amounted  to  five  hundred  and 
fifty-two  dollars. 

'J'he  Act  of  April  28th,  1857,  Regulating  the  Fees  of  Office  in  Cer- 
tain Counties,  originally  applied  to  the  offices  in  Alameda  county. 
(Session  Laws  of  1857,  Ch.  236.)  The  amendatory  Act  of  March 
r>th,  1858,  excepted  them  from  its  operation,  and  applied  the  Act  of 
April  10th,  1855,  to  the  fees  of  office  of  that  county.  (Session  Laws 
of  1855,  Ch.  55.)  The  amendator\'  Act  of  April  18th,  1859,  restored 
the  operation  of  the  original  Act  of  1857,  so  far  as  to  embrace  the 
offices  in  Alameda  county.  (Session  Laws  of  1859.  Ch.  278.)  The- 
oounsol  for  the  respondent  is,  ther'^fore,  mistaken,  in  supposing  the 
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fees  ^wUeh  ike  Sherrff  usd  C^rk  ^  Alameda  ne  'eiiHtled  to  charge, 
are  to  be  deteTmnied  ^  tlie  Act  ^ef  18&5.  7%ey  mre  t»  %e  deFtemrmed 
by  the  Act  of  1857.  By  this  last  act^  the  Sheriff  ib  entitled  to  charge 
for  copies  "  of  any  writ,  proceas,  or  eAmr  pftper,  wfaen  -denanded  or 
required  by  law,  for  each  folio  tweniy  centa."  The  personal  service  of 
writs  and  process  can  msky  im  flnnfle  by  dc^rrermg  a  eapy  to  the  party 
upon  whom  the  service  is  required.  So  far  as  the  summons  is  con- 
cerned, tfbe  iM»tute  isi  terms  desigBBto  tins  meie.  (Sec.  !^  of  Pr.  Act, 
aa  amended  in  1854.)  Independent  of  the  tftatote,  fiie  imode  would 
be  by  showing  the  original  under  the  seal  of  the  Court,  and  delivering 
a  copy.  The  statute  does  not  paint  out  any  mode  for  the  service  of  an 
injunction,  but  in  conformity  with  the  provision  in  regard  to  the  sum- 
mons, the  delivery  of  a  copy  is  essential  where  the  service  is  required 
to  be  made  personally,  and  it  would  not,  perhaps,  be  necessary  to 
exhibit  the  original,  unleas  specially  requested  by  the  party,  though 
upon  this  latter  point  we  express  no  opinion.  For  the  copies,  therefore, 
served  in  the  present  case^  {he  Sheriff  was  entitled  to  chaise  the  party 
in  the  suit  at  whose  request  the  service  was  made.  The  officer  could 
not  be  deprived  of  his  legal  fees,  because  ihe  party^  for  greater  dis- 
patch, or  any  other  cause,  saw  fit  to  prepare  the  copies  himself,  or  have 
them  prepared  elsewhere.  But  he  cannot  maintain  the  present  action, 
unless  the  fees  were  delivered  to  the  Clerk  to  be  paid  over  to  him,  and 
such  does  not  appear  to  have  been  the  case.  He  must  look,  therefore, 
to  Castro  for  them,  and  not  to  the  Clerk.  There  was  no  necessity,  it 
is  true,  for  Castro  to  obtain  copies  of  the  summons  and  injunction  from 
the  Clerk,  or  his  certificate  to  any  copies.  All  that  was  required  from 
the  Clerk  waa  the  original  summons  and  injunction,  and  certified  copies 
of  the  complaint.  The  Clerk  was,  no  doubt,  willing  to  furnish  such 
copies,  and  was  hound  to  do  so  if  requested,  as  he  is  bound  to  furnish 
copies  of  any  writs  or  papers  in  his  office,  upon  the  tender  of  his  legal 
fees.  The  importance  of  the  copies  called  for,  or  the  object  for  which 
they  are  desired  by  the  applicant,  are  matters  which  do  not  concern 
him.  In  the  present  case,  the  Deputy  Clerk  was  requested  to  see  that 
the  papers  were  correctly  prepared  and  certified.  The  Clerk  is  enti- 
tled, under  the  Act  of  1867,  to  charge  for  copies  of  proceedings,  writs 
or  other  papers,  twenty  cents  for  each  folio,  and  as  with  the  Sheriff,  he 
cannot,  as  the  law  now  stands,  be  deprived  of  his  fees,  in  this  respect, 
because  litigants  choose  to  prepare  the  copies  themselves.  It  was 
entirely  unnecessary  for  Castro,  as  we  have  stated,  to  obtain  the  copies 
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from  the  Ckrk^  or  hi*  certificate;  bat  hariag  done  io^  ttie  Clerk  was 
entitled  to  make  tiie  nane  thaxge^  aa.  thaugli  he  htai  prepared  the 
copiea  entirdy  hiansRlf,  The  leault  ia,  that  Castro  will  probably  be 
subjected  to  great  uaeleaa  expenae;  but  this  ia  a  GOBse<}ueQce  from 
which  wt  camat  i^e^^  him.  The  expenses  thns  isnaecesaarily  in- 
curred canaot  be  taxed  against  the  defendants  in  the  case,  but  must 
be  borne  by  MiiuwlL 

It  follows  that  the  judgment  must  be  reversed,  and  the  cause 
remanded;  and  it  is  so  ordered. 


FAGG  V.  CLEMENTS. 

a  JVDOMBNT  by  default  rendered  In  a  Juatice's  Court,  eaanot  to  attacked  collat- 
endlj  aa  Told  for  want  of  Jur iodic  tk>D  of  the  person  of  the  defendant  —  who 
was  a  resident  of  the  county,  but  not  of  the  township  In  which  the  rait  was 
instituted  —  when  there  appears  hi  the  record  a  certificate,  Indened  on  the  anm- 
BK>ns  bj  the  officer  serving  it,  and  flled  with  the  Joatlct  who  acted  on  It,  that 
the  summons  was  served  on  the  defendant  in  the  township  in  which  rait  was 
commenced. 

Such  certificate  is  sufficient,  prima  facie,  to  establish  the  joriadlction  of  the  Jus- 
tice. The  objection  to  the  Jurisdiction,  that  defendant  did  not  reside  in  the 
township  where  suit  was  brought,  should  have  been  talcen  at  the  trial ;  and  aa 
defendant  fklled  to  appear,  the  JndgoMBt  la  oonelMlTa* 

Appbal  from  the  Ninth  District 

Ejectment  for  a  lot  of  ground  with  the  improTements  fheieon. 

Plaintiff,  on  fhe  fifteentli  of  October,  1858,  sued  defendant  and 
others,  composing  the  firm  of  Searls  ft  Co.,  in  the  Justice's  Court  of 
Weayerrille  township.  Trinity  county.  Defendant  alone  was  serred  — 
the  oertificats  of  sernoe  being  aa  follows : 

«  Beceiyed,  Oct  164,  1868,  at  ftmr  o'dock,  P.  M.  I  hereby  certify, 
that  I  haye  serred  the  within  summons  by  delfrering  a  true  copy 
thereof  to  Clements,  (Searls  not  found)  at  WeaverriUe,  this  fifteenth 
day  of  October,  A.  D.  1858. 

''(Signed)  J.  M.  Cass,  Constable. 

«  Piled,  Oct.  16th,  1868. 

*Wm.  Moloney,  J.  P.* 
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Defendant  failed  to  appear  on  the  return  day  of  the  summons,  or  to 
answer^  and  judgment  was  rendered  against  him  for  one  hundred  and 
twenty  dollars.  Execution  being  issued,  defendant  pointed  out  to  tht 
Constable  the  lot  in  question  as  his,  defendant^,  property ;  which  was 
sold  under  the  writ,  and  in  due  time  a  Constable's  deed  made  out  there- 
for to  plaintiff.  Plaintiff  sues  for  the  land ;  defendant  answers,  setting 
up,  among  other  tilings,  that  at  the  time  he  was  served  with  the  sum- 
mons from  the  Justice  of  Weavenrille  township,  he  was  a  resident  of 
Indian  Creek  township  in  the  same  county,  and  that  there  were  then 
Justices  in  that  township,  and  hence,  that  he  could  not  be  sued  at 
Weaverville.  The  Court  below,  having  tried  the  case  without  a  jury, 
decided  that  the  defense  set  up  was  invalid ;  that  the  judgment  before 
the  Justice  was  voidable  and  not  void.  Plaintiff  had  judgment;  de- 
fendant appeals. 

R.  T.  Sprague,  for  Appellant 

The  judgment  rendered  by  the  Justice  is  void,  flie  defendant  not 
being  a  resident  of  the  township  in  which  suit  was  brought,  and  there 
being  a  Justice  in  the  township  of  his  residence  at  the  time.  (Wood's 
Dig.  232-3;  Lowe  v.  Alexander,  15  Cal    29({.\ 

A.  C.  Momon^  for  Bespondent 

The  fact  that  the  summons  was  served  personally  in  Weaverville 
township,  was  presumptive  evidence  that  the  defendant  resided  there. 
If  this  is  true,  then  the  record  is  fair  upon  its  face,  and  cannot  be 
impeached  collaterally.  The  judgment  is  conclusive  upon  all  questions 
of  fact  which  it  was  necessary  for  the  Judge  to  pass  upon.  Where  the 
jurisdiction  of  an  inferior  Court  depends  upon  a  fact  which  such 
Court  is  required  to  ascertain  and  settle  by  its  decision,  such  decision 
concludes.  (3  Phillips'  Ev.  C.  &  H.  notes,  1016;  Brittian  v.  KUi- 
nmrd,  1  Brod.  &  Bing.  432.)  The  place  of  residence  was  a  question  of 
fact  for  the  Justice  to  determine.  The  Court  below  could  not  go 
behind  the  judgment  and  inquire  upon  what  testimony  it  was  pro- 
nounced, nor  could  it  inquire  whether  it  waa  pronounced  upon  any  tes- 
timony whatever.  The  record  could  not  show  the  decision  of  the  Jus- 
tice with  regard  to  the  place  of  residence  of  the  defendant,  or  of  any 
other  fact,  except  by  the  judsrment.  He  is  not  compelled  to  file  any 
findings  upon  questions  of  fact.   (Wood's  Dig.  242,  art.  1331,  soc.  601.) 

The  law  requires  the  Justice  to  ascertain  and  settle  the  residence  of 
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defendant  before  rendering  judgment;  the  absence  of  the  defendant 
did  not  preclude  him  from  inquiring  into  the  fact  and  rendering  judg- 
ment.    (Wood's  Dig.  sec.  586,  240.) 

Will  this  Court  presume  that  the  Justice  failed  to  perform  his  duty  ? 
The  plaintiff,  before  the  Justice,  may  have  introduced  evidence  show- 
ing that  defendant  resided  in  Weaverville.  Can  this  Court  detorniiiic? 
that  he  did  not?  The  law  does  not  require  that  the  Justice  should 
show  what,  or  that  any  evidence  was  introduced;  how  then  can  the 
Court,  in  a  collateral  proceeding,  inquire  into  the  decision  of  the 
Justice  upon  questions  of  fact?  By  the  judgment  of  the  Court,  the 
question  of  residence  became  res  judicata.  (Beits  v.  Bagley,  12  Pick. 
572,  582-3;  3  Phillips'  Ev.  C.  &  H.  notes,  1020.)  The  defendant,  by 
failing  to  appear  before  the  Justice,  voluntarily  submitted  the  ques- 
tion of  residence  to  his  decision.  "The  judgment  of  an  inferior 
Court,  on  a  question  of  jurisdiction  submitted  to  it,  has  the  same 
binding  eflBcacy  on  the  parties  as  its  judgment  in  any  other  matter 
confessedly  within  its  cognizance,  and  errors  in  this  respect  can  only 
be  coiTccted  in  the  same  manner  that  its  other  errors  are ;  thus,  it  harf 
been  held  that  a  conviction  for  default,  in  serving  as  a  militia-man 
or  on  the  highway,  was  conclusive,  till  reversed  on  error."  (Fox  v. 
Wood,  1  Rawle,  143;  Harrington  v.  Commissioners  of  Roords,  2  Mc- 
Cord,  400.) 

Our  statute  says,  where  the  action  is  brought  in  the  wrong  town- 
ship, the  party  must  appear  and  raise  the  objection  at  the  trial,  other- 
wise he  waives  it.  (Wood's  Dig.  sec.  591,  240.)  Section  five  hundred 
and  eighty-six  says :  "  When  the  defendant  fails  to  appear,  the  case 
may,  nevertheless,  proceed." 

Bproffue,  in  reply. 

The  jurisdiction  of  inferior  Courts  must  be  proved,  it  is  never  pre- 
iumwl.  Jurisdictional  facts  are  not  required  to  be  proved  by  Justices 
of  the  Peace.  Whenever  it  appears  that,  as  a  matter  of  fact,  there 
was  a  want  of  jurisdiction,  the  judgment  will  be  void  in  whatever 
Court  it  was  rendered,  and  such  fact  may  be  established  by  parol. 
(Bloom  V.  Burdicl\  1  Hill,  131:  4  Hawkins,  283;  1  Cowen's  Treat. 
447;  Cow.  and  Hill's  notes  to  Phillips'  Ev.  987, 1016, 1020;  19  Johns. 
40;  "Malon^  v.  Clarlc,  2  Hill,  657.) 

The  case  relied  upon  by  counsel  for  respondent,  is  a  case  where  it 
was,  by  statute,  made  the  duty  of  the  Commissioner  of  Insolvent^, 
first,  to  have  positive  evidence  and  determine  the  jurisdictional  fact, 
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that  two-thirds  of  the  creditors  in  amotint  of  the  ittsolvent,  had  signed 
his  petition,  befote  the  Commissioner  couM  tak^  jurisdiction  of  the 
subject  matter. 

Justices'  Courts  are  not  required  to  find  the  jurisdietion^il  fact  nec- 
essary to  confer  jnrisdiction. 

CoPB,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  and 
Baldwin,  J.  concurring. 

Tliis  is  an  aetion  of  ejectment,  and  the  questions  in  the  case  arise 
upon  objections  to  the  validity  of  a  Justice^s  judgment.  It  is  claimed 
that  the  judgment  is  void  for  want  of  jurisdiction  of  the  person  of  the 
defendant,  it  appearing  that  he  was  not  a  resident  of  the  township  in 
which  the  suit  was  instituted,  but  resided  in  a  different  township  of 
ihe  same  county.  The  summons  was  served  in  the  township  in  which 
the  suit  was  commenced,  and  a  certificate  to  that  effect  was  indorsed 
upon  the  summons  by  the  officer  who  made  the  service,  and  filed  with 
the  Justice.  This  certificate  constitutes  a  portion  of  the  record,  and 
is  sufiicient,  prima  fade,  to  establish  the  jurisdiction.  The  Justice 
having  acted  upon  it>  the  judgment  cannot  be  collaterally  impeached. 
The  objection  Aould  hate  been  taken  at  the  trial,  and  as  flie  defend- 
ant failed  to  appear,  the  judgment  is  conclusive.  In  the  case  of  Low**. 
V.  'Alexandsr,  decided  at  the  April  term,  there  was  no  evidence  of  the 
jurisdiction  in  the  record^  and  tihe  decision  proceeded  entirely  upon 
that  ground. 

Judgment  aflSrmed. 


McCLOUD  V.  OTTBALI* 

Oh  motion  for  new  trial,  on  the  sole  ground  that  the  yerdlct  It  not  sustained  by 
the  evidence,  the  Court  below,  In  passing  on  the  motion,  cannot  disregard  any 
portion  of  the  evidence  before  the  Jury.  The  question  as  to  the  competency 
of  the  evidence  cannot  be  raised  on  such  motion. 

A  yerdlct  obtained  upon  incompetent  evidence  may  be  set  aside;  but  this  can- 
not be  done  if  the  evidence  were  admitted  without  objection,  nor  can  it  be  done 
upon  the  ground  that  effect  was  given  to  the  evidence  by  the  jury,  even  if 
objected  to. 

In  such  cases,  that  which  vitiates  the  verdict,  Is  the  error  of  the  Court  in  ad- 
mitting the  evidence,  and  if  the  party  seeking  to  set  aside  the  verdict  be  not  in 
a  position  to  take  advantage  of  this  error,  he  cannot  object  that  the  evidence 
was  Improperly  admitted. 
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Apfeal  fiom  tbe  Fifth  Dietriet 

Suit  for  the  seizure  and  detention  of  a  lot  of  barley.  Plaintiff 
d  aimed  ownership  of  the  barley  by  purchase,  by  writing  under  seal 
from  Kelty  and  Reynolds,  and  defendant  justified,  as  Sheriff,  tinder 
an  execution  on  a  judgment  against  them  in  favor  of  one  Fisher.  The 
main  question  on  the  trial  was^  as  to  fraud  in  the  sale  from  Kelty  and 
Reynolds  to  plaintiff.  K.  and  R.  testified  as  witnesses  for  defendant, 
plaintiff  objecting  on  the  ground  of  interest,  and  that  they  could  not 
impeach  their  own  deed.  Verdict  for  plaintiff.  Defendant  moved  for 
new  trial,  on  the  grounds  that  the  evidence  was  insufficient  to  sustain 
the  verdict;  that  the  verdict  was  against  law,  and  for  error  in  law 
occurring  at  the  trial,  and  excepted  to  by  defendant.  Verdict  set  aside 
and  new  trial  granted.     Plaintiff  appeals. 

D.  W.  Perlefi,  for  Appellant 

I  maintain  three  propositions. 

Ist.  That  Kelty  and  Reynolds  were  not  competent  witnesses  for  ike 
defendant 

2d.  That  the  Court  below,  having  admitted  them  under  objection 
from  the  plaintiff,  had  the  right  to  reconsider  such  ruling,  on  the 
motion  for  a  new  trial,  and  if  the  evidence  was  clearly  inadmissible 
and  incompetent,  was  bound  to  consider  it  as  if  never  given,  and  as 
no  part  of  the  case. 

3d.  That  if  it  was  wholly  incompetent^  and  the  Court  below  gave 
effect  to  it  as  legal  evidence  and  granted  a  new  trial  on  account  of  it, 
such  ruling  waa  error,  which  ought  to  be  corrected  in  this  Court  on 
appeal. 

The  counsel  for  respondent  appears  to  concede  that  the  testimony  of 
Kelty  and  Reynolds  was  incompetent  and  inadmissible. 

This  Court  also  intimated  such  to  be  its  opinion  on  the  argument 

If  the  plaintiff  in  the  Court  below  makes  no  objection  to  the  admis- 
sibiiity  and  comi)etency  of  the  evidence,  and  on  a  niotToil  for  a  new 
trial  it  appears  clearly  incompetent  and  inadmissible,  the  Court  will 
give  effect  to  it  exactly  the  same  as  though  it  was  legal  evidence. 

Because,  if  objected  to,  the  party  offering  it  might  have  supplied  its 
place  by  other  evidence ;  but  to  rule  it  out  on  a  motion  for  a  new  trial, 
where  it  had  passed  without  objection  at  the  trial,  would  be  to  take  the 
party  by  surprise.    (Jackson  v.  Jackson,  5  Cow.  173 ;  1  Rhode  Island, 
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179;  Slore  v.  State,  4  Humph.  27;  12  S.  &  M.  134;  4  Id.  367;  New 
Haven  Co,  Bank  v.  Mitchell,  15  Conn.  206;  Wait  ▼.  Maxwell,  5  Pick. 
219;  Rice  v.  Bancroft,  11  Pick.  469;  Bond  v.  Baldwin,  9  Geo.  121; 
Bishop  V.  State,  1  Porter  Ind.  107;  McBaven  y.  McChiire,  9  S.  & 

M.  a4.) 

According  to  respondent's  counsel^  thehe  is  no  differenod — on  a 
motion  for  a  new  trial  —  between  illegal  evidence  which  has  been 
objected  to,  and  illegal  evidence  not  objected  to.  The  converse  of  the 
proposition  is  true. 

If  illegal  evidence  is  admitted  against  an  objection,  a  new  trial  will 
be  granted  without  inquiry  as  to  its  effect  in  any  given  case.  And 
where  the  illegal  testimony  is  such  as  to  be  a  gross  violation  of  the 
well  settled  principles  which  govern  proof,  its  admission  is  per  se  a 
ground  for  a  new  trial,  whether  the  jury  were  instructed  to  disregard 
it  or  not  {Marquand  v.  Webb,  17  John.  89;  Osgood  v.  M.  Co.  3  Cow. 
612;  Craddock  v.  Craddoch,  8  litt.  77;  Anthone  v.  CoU^  2  Hall,  40; 
8tai§  T.  Allwi,  1  Hawks,  6.) 

If  illegal  testimony  is  received  in  a  material  point,  and  a  bill  of 
exceptions  be  taken,  the  Court  has  no  discretion  to  refuse  a  new  trial. 
(Webb  Y.  Lowerre,  8  Barb.  630;  Daniel  v.  Nelson,  10  B.  Mon.  316; 
4  Adol.  ft  Ellis,  53;  7  Id.  313.) 

The  plaintiff,  having  made  his  objections  to  the  evidence  of  Eelty 
and  Reynolds  at  the  trial,  can  insist  upon  those  objections  at  every 
stage  of  the  proceedings,  whenever  he  is  sought  to  be  affected  by  the 
evidence. 

It  follows,  that  on  the  motion  for  new  trial,  if  the  evidence  was 
inadmissible,  the  Court  had  no  right  to  consider  it  at  all.  The  Court 
was  bound  to  decide  on  that  motion  whether  it  was  legal  evidence  or 
not.    If  it  was  not  legal  evidence,  it  was  no  evidence  at  alL 

A.  P.  Crittenden,  also  for  Appellant. 

Assuming  that  Kelty  and  Reynolds  were  incompetent  witnesses ;  and 
also,  that  aside  from  their  testimony  there  could  be  no  doubt  of  the 
correctness  of  the  verdict,  and  that  the  order  granting  a  new  trial 
would  be  aach  an  abuse  of  discretion  that  this  Court  would  reverse  the 
same  and  maintain  the  verdict,  then  the  case  must  be  considered,  both 
on  the  motion  for  new  trial  and  on  appeal,  as  if  those  witnesses  had 
not  been  examined.  The  counsel  fojr  respondent  contends  that  the 
same  effect  must  be  given  to  the  testimony  of  Kelty  and  Reynolds, 
whether  it  be  illegal  or  legal,  because  otherwise  the  defendant  would 
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be  taken  by  surprise;  and  that  if  the  ruling  below  had  been  correct, 
and  the  testimony  had  been  excluded,  defendant  might  have  supplied 
its  place  with  competent  testimony,  which  it  is  presumed  he  had. 

Surprise  in  a  matter  of  law  is  no  ground  for  a  new  trial  in  any  case, 
and  it  makes  no  difference  how  great  the  hardship  which  may  have 
resulted  to  a  party  from  his  ignorance  of  the  law.  (3  Graham  &  W. 
on  New  Trials,  1004.)  The  defendant  knew  at  the  trial,  as  well  as  he 
will  know  after  being  informed  by  the  judgment  of  this  Court,  that 
Kolty  and  Reynolds  were  incompetent  witnesses,  and  if  he  had  other 
wiincsses  by  whom  he  could  prove  the  same  facts,  he  should  have  been 
j.rei)ared  to  offer  them. 

Suppose  this  testimony  had  been  objected  to  and  ruled  out,  as  it 
should  have  been,  and  there  had  been  a  verdict  for  the  plaintiff,  what 
would  be  thought  of  an  application  by  the  defendant  for  a  new  trial 
on  the  ground  of  his  surprise  at  the  legal  decision  of  the  Court? 
Such  an  application  would  be  instantly  denied.  He  would  be  told: 
**  You  were  bound  to  know  the  law,  and  to  know  that  your  witnesses 
were  incompetent  (See  cases  cited,  3  Graham  &  W.  on  New  Trials, 
945-950.) 

And  suppose  he  had  shown  on  his  application  that  there  were  other 
witnesses  by  whom  he  might  have  proved  the  same  facts,  but  that, 
relying  upon  his  opinion  of  the  competency  of  those  offered,  he  had 
neglected  to  procure  the  attendance  of  the  others,  would  he  not  be  told 
that  a  new  trial  is  never  granted  to  a  party  on  the  ground  that  he 
came  to  trial  unprepared? 

In  principle,  where  is  the  distinction  between  the  cases?  Is  not  the 
case  before  the  Court  much  the  weaker  of  the  two,  for  it  nowhere 
ap]?(*ar8  that  the  defendant  had  any  means  whatever  of  proving  any  of 
the  facts  testified  to  by  Kelty  and  Reynolds. 

The  Court  is  asked  to  presume  that  the  defendant  might  have  sup- 
plied otber  evidence  in  place  of  the  testimony  of  Kelty  and  Reynolds 
if  their  testimony  had  been  ruled  out. 

The  whole  merit  of  the  defendant's  case  is  involved  in  this  presump- 
tion, for  if  he  has  no  other  evidence  he  could  not  possibly  have  been 
injured  by  the  wrongful  admission  of  the  testimony  of  Kelty  and  Rey- 
nolds, and  can  derive  no  possible  advantage  from  a  new  trial.  He  has 
already  had  a  trial  under  circumstances  more  favorable  than  the  law 
allowed  him.  But  upon  what  ground  is  this  Court  to  presume  that, 
because  the  defendant  attempted  to  prove  certain  f^acts  by  incompetent 


Digitized  by 


Google 


396         SUPREME  COURT  —  OCTOBER  TERM,  1860. 

HcClond  p.  O'Neall. 

witnesses,  lie  could  or  can  prove  them  by  competent  witnesses  ?  The 
presumption  is  the  other  way.  The  defendant  endeavored  to  prove 
certain  facts.  It  was  material  to  hie  defense  to  prove  them.  He  was 
bonnd  to  make  Ae  proof  throngh  competent  witnesses.  He  knew, 
because  he  was  bound  to  know,  what  persons  were  competent  wit- 
nesses. Yet  he  offered  only  witnesses  that  were  incompetent.  In  rea- 
son and  law,  it  follows  that  he  had  no  others. 

It  is  presumed  that  a  man  will  do  what  is  for  his  obvious  advantage. 
Thus,  if  a  party  be  pressed  by  circumstantial  proof,  having  it  obvi- 
ously in  his  power  to  destroy  its  apparent  force,  if  unfounded,  by  tes- 
timony on  his  own  side,  but  he  omit  to  do  so,  the  very  omission  sup- 
plies a  presumption  against  him,  (3  Stark.  Ev.  487-8)  or,  as  it  is 
expressed  by  another  writer,  ^'  imperfect  proof  of  which  the  accused, 
if  incorrect,  might  clear  himself,  became  perfect.*' 

''The  mere  non-production  of  written  evidence,  which  is  in  the 
power  of  the  party,  generally  operates  as  a  strong  presumption  against 
him.* 

The  idea  of  any  presumption  of  the  defendanf  s  ability  to  offer  unob- 
jectionable evidence  merely  from  his  not  having  done  so,  when  he  had 
every  motive  to  do  it,  is  one  that  cannot  be  indulged.  Yet  take  away 
that  presumption,  and  the  whole  argument  of  defendant's  counsel  is 
gone.  The  case  then  stands  thus:  The  defendant  gave  all  the  evi- 
dence he  had  or  can  produce,  legal  or  illegal.  On  the  trial,  he  had 
the  benefit  of  the  testimony  of  Kelty  and  Reynolds.  They  were  in- 
competent witnesses  and  their  testimony  must  be  disregarded.  To 
disregard  it,  cannot  injure  the  defendant.  Strike  out  their  testimony 
and  there  is  no  conflict  of  evidence.  Plaintiff's  case  was  completely 
made  out;  and  the  order  granting  a  new  trial  was  a  gross  abuse  of 
discretion. 

Heydenfeldt,  for  Respondent 

If  there  was  no  abuse  of  discretion,  then  the  order  granting  a  new 
trial  must  be  affirmed. 

"iin  testiiM.iii,  of  two  witnesses  establishes  positively  the  fraud  in 
tb»  sale  to  plaintifl 

The  verdict  would  indicate  that  the  jury  discredited  these  two  wit- 
nesses. 

The  grant  of  a  new  trial  indicates  that  the  Court  reached  a  differ- 
ent estimate  of  the  value  of  this  testimony  from  that  attained  by  the 
iur>\  If  so,  then  the  Court  exercised  a  healthful  discretion  in  grant- 
ug  a  new  trial.  ^  , 
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But  it  18  ixuisted  by  appellint  tbat  theie  two  vitneisei  v«re  incom- 
petent from  interest^  and  therefore^  their  testimony  ought  to  be  ditr^ 
garded  by  this  Court 

But  tUa  would  be  oontrary  4o  ereiy  nde  of  pcaetiee.  The  compe- 
tency of  these  witoesses  ifi  tbe  hnr  of  ti^  cmel  The  Dietrkt  Oomt 
haying  decided  &e  witnesses  to  be  oo^peteniy  the  defense  had  a  right 
to  rest  upon  their  testimoDy. 

Had  they  been  ruled  out^  tken  tiie  deSenae  might  have  produced 
other  erideDoe  to  the  same  effect,  «t  their  eompeteney  night  Laye  be^ 
immediately  reetored  by  the  execntioD  4^  a  rdeaaa. 

CoPB^  3.  deKeyered  the  following  opinion: 

This  is  an  appeal  from  aa  ardar  gransUag  a  new  trial;  aoid  it  is 
admitted  that  if  all  the  evidence  in  the  case  was  properly  before  the 
jury,  this  order  cannot  be  disturbed.  We  think  that  no  question  can  be 
raised  upon  this  subject;  and  that  the  Court,  in  passing  upon  the  mo- 
tion for  a  new  trial,  could  not  properly  have  disregarded  any  portion  of 
the  evidence  up<m  whicfa  tke  jury  acted,  in  makbig  up  their  verdict. 
The  jury  were  bound  to  consider  all  the  evidence  before  them;  and  the 
<|iiesti«i  for  the  Cowrt  was,  wfcether,  upon  &18  cridence,  they  had  ar- 
Tiyed  at  a  correct  conclusion.  In  other  words,  the  Coixrt  was  called 
upon  to  determine  whether  the  jury  had  properly  disehai^ed  their 
duty,  and  it  is  obvious  that,  for  tfce  purpose  of  determining  this  ques- 
tion, ft  was  necessary  that  full  effect  should  be  given  to  the  evidence. 
When  the  competency  of  evidence  has  been  declared  by  the  Court,  the 
jury  are  eompelled  to  receive  it,  and  make  it  the  basis  of  their  verdict, 
and  we  are  unable  to  see  upon  what  principle  any  part  of  it  can  be  dis- 
regarded upon  a  subsequent  inquiry  as  to  the  correctness  of  the  verdict. 
As  a  matter  of  courae,  a  verdict  obtained  upon  ineompetent  evidence 
may  be  set  aside;  but  this  cannot  be  done  where  the  evidence  was  ad- 
mitted without  objection ;  nor  can  it  be  done  even  where  the  evidence 
was  objected  to,  upon  the  ground  that  effect  was  gryen  to  it  by  the  jury. 
That  which  vitiates  the  verdict,  in  such  a  case,  is  the  error  of  the 
Court  admitting  the  evidence ;  and  if  the  party,  seeking  to  set  aside 
the  verdict,  is  not  in  a  position  to  take  advantage  of  this  error,  he  can- 
not be  heard  to  object  that  the  evidence  was  improperly  admitted. 
Where  the  only  objection  is,  that  the  verdict  was  not  authorized  by  the 
evidence,  the  question  of  competency  is  not  a  matter  for  the  considera- 
tion of  the  Court;  and  whatever  was  before  the  jury  must  be  regarded 
as  proper  and  legitimate  evidence. 
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There  ii  no  foundation  for  the  appeal;  and  the  order  is,  therefore, 
afQrmed. 

Field,  C.  J. —  I  concur  in  the  judgment.  If  the  District  Court  had 
held  the  witnesses,  Kelty  and  Reynolds,  incompetent,  by  reason  of 
interest,  the  defendant  might  have  offered  other  evidence  to  the  same 
effect,  or  their  competency  might,  perhaps,  have  been  immediately  re- 
stored by  the  execution  of  proper  releases.  The  rule  for  which  tlie 
appellant  contends,  would  work  great  injustice  in  its  application.  A 
party  failing  to  produce  evidence  in  his  possession,  because  of  the  rul- 
ing of  the  Court  upon  the  admissibility  of  that  already  given,  would 
often  find  that  he  had  lost  the  case  from  a  subsequent  change  of  the 
views  of  the  Court,  without  any  fault  of  his  own. 


COLLINS  t;.  MONTGOMERY  et  ail. 

ThAitfTiww,  January  10th,  1858,  in  a  suit  entitled  "  O.  v.  M,  and  oth9r$,  eom- 
poHng  the  Wisconsin  Quartz  Mining  Oo.,"  a  corporation,  attached  a  quarts  mill 
and  ledge  belonging  to  the  corporation.  June  26th,  1858,  the  complaint  was 
amended,  so  as  to  make  the  corporation,  as  such,  the  party  defendant,  and 
Judgment  was  rendered  against  the  company  August  14th,  1858,  the  property 
sold,  and  plaintiff  the  purchaser.  October,  1857,  W.  received  from  the  cor- 
poration a  chattel  mortgage  on  this  property,  bad  decree  of  foreclosure  August 
9th,  1858,  sale  October  following — W.  the  purchaser.  Defendants  here  are  in 
possession,  under  Sheriff's  sale  on  the  decree.  PlaintUT  claims  title  under  his 
Judgment  and  sale:  Held,  that  he  cannot  recover;  that  he  acquired  no  lien  by 
his  attachment,  because  the  property  attached  belonged  to  the  corporation, 
which  was  not  a  party  to  the  suit  until  after  the  levy  and  return  of  the  writ; 
that  plaintiff's  rights  attach  only  from  the  date  of  his  Judgment  August  14th, 
1858,  and  his  lien  being  subsequent  to  the  lien  of  W.*s  judgment,  August  9th, 
1858,  under  which  defendants  claim,  the  latter  have  the  better  right. 

The  chattel  mortgage  given,  in  this  case,  to  WoodvUla,  gave  no  Uen  upon  the 
property.     See  facts. 

Appeal  from  the  Fourteenth  District. 

The  case  was  tried  by  the  Couri;,  and  the  findings  were  substantially 
as  follows: 

This  is  an  action  of  ejectment,  to  recover  the  Wisconsin  Quartz  Mill 
and  Quartz  Ledge,  situated  in  Orass  Valley  township,  Nevada  county. 
On  the  tenth  of  January,  1858,  plaintiff  brought  suit  against  Z.  Man- 
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sau,  C.  Riley,  and  others,  composing  the  Wisconsin  company,  to  re- 
cover three  hundred  and  sixty  dollars,  balance  due  for  work,  labor,  and 
serviceB  rendered  defendants,  and  on  the  same  day  caused  an  attach- 
ment to  issue  against  the  property  of  defendants,  which  was  levied,  on 
the  same  day,  upon  the  premises  in  controversy. 

June  26th,  1858,  plaintiflE  amended  his  complaint,  so  as  to  make  the 
"Wisconsin  Quartz  Mining  Company/'  a  corporation,  the  party  de- 
fendant. 

The  affidavit  for  attachment  was  entitled  John  Collins  v.  Mansau 
et  aJ.  August  14th,  1858,  plaintiff  had  judgment  against  the  "  Wis- 
consin Quartz  Mining  Company,"  and  on  the  seventeenth  of  the  same 
month,  an  execution  was  issued  thereon,  and  levied  on  the  property 
attaclied,  which  was  sold  by  the  Sheriff  on  the  fifteenth  of  October, 
following,  plaintiff  becoming  the  purchaser,  and  in  due  time  receiving 
the  Sheriff's  deed. 

Defendants'  claim  is  based  on  these  facts:  October  24th,  185T, 
Thomas  Woodville  loaned  said  quartz  company  $2,000,  and  received 
therefor  a  note,  in  the  name  of  the  company,  signed  by  Joseph  Wood- 
\\orth,  president,  and  H.  G.  Merrill,  secretary  of  the  company,  and  to 
secure  its  payment,  a  mortgage  was  executed  to  Woodville,  upon  the 
premises  in  question.  The  mortgage  begins,  "  Know  all  men  by  these 
presents,  that  we,  Joseph  Woodworth,  Zephaniah  Mansan,  Cornelius 
Reilly,  William  Rodham,  Charles  Jones,  and  Patrick  Conaty,  all  of 
Grass  Valley,  in  the  county  of  Nevada,  State  of  California,  miners,  be- 
ing the  owners  of  the  capital  stock  of  the  Wisconsin  Quartz  Mining 
Company,  for  and  in  consideration,"  etc. ;  then  continues  as  an  ordi- 
nary deed  to  Thomas  Woodville,  with  defeasance  —  the  condition  being 
to  pay  the  note.  The  instrument  is  signed,  sealed,  and  acknowledged 
by  the  grantors,  with  an  affidavit  annexed,  as  is  required  in  the  case  of 
ft  chattel  mortgage.  The  body  of  the  affidavit  contains  the  names  of  the 
mortgagors  and  mortgagee,  but  it  is  signed  by  the  former  only.  Duly 
recorded  in  Chattel  Mortgage  Book,  October  29th,  1857. 

June  29th,  1858,  Woodville  brought  suit  to  foreclose  this  mortgage, 
had  decree  the  ninth  of  August,  following,  under  which  the  property 
in  question  was  sold  October  18th,  1858,  and  bought  in  by  Woodville, 
who  subsequently  assigned  the  certificate  of  sale  to  defendants,  and 
they  received  the  Sheriff's  deed. 

The  deeds  of  both  plaintiff  and  defendants  were  recorded,  the 
former,  April  23d,  1859,  the  latter,  April  15th,  1859. 
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April  26th,  18i9,  dftfepriantB  «aed  fi»r  poBaeasioii  of  jbhe  propertj, 
and  OIL  the  iourteeotb  of  June,  foUWiog,  obtained  judgmoBd;,  aiid 
were  put  in  posaeesian  by  Uie  Sheriff.  FlMiiixff  lm»  vw  ttit  purtgr  to 
that  suit,  though  in  poeeeesion  previova  to  the  tine  tiie  fiheriil  pot 
defendants  in  possession.  Defendaota  w«»  dia^  aenned  with  auBmoiia 
in  all  the  auita  before  named. 

Upon  the  ior^going  facts,  lihe  CkNart  bdow  touid  ifaat  plainiiff  ooidd 
not  recoTer,  on  the  grounds,  among  others  —  1st,  that  plaintiff's  writ 
of  attachntent  ma  only  against  the  property  of  the  defeodbai  in  that 
suit,  and  that  the  Wisconsin  compafty,  as  a  oorporatLon,  was  not  a 
party  defendant  until  after  the  oompkixit  wias  aoDAend^  which  was 
long  after  the  writ  waa  executed,  and  that,  heoM^  plaiaatiff  aoqniied  no 
lien  by  his  attachxaent;  2d,  that  plaintadl^s  lien  dated  from  the  nndir 
tion  of  his  judgment,  which^  b^og  &9e  days  litor  than  the  jvdgBfint 
of  defendants  against  the  corporation,  which  was  equaliy  a  Hen  on  Urn 
prqxerty,  gires  dtefeAdanto  the  bettor  right,  e^ea  admittiqc  the  imgar 
larity  of  the  W«odville  mortgage. 

Judgment  for  defendania.    PlainiiS  appeak^ 

A.  C.  Monson,  for  Appellant 

The  WoodTille  mortgage  ne?er  waa  a  lien  «r  inevmbraiioe  upon  ihe 
property;  as  a  mortgage  of  real  estate,  it  was  nefer  recorded  —  it  was 
only  recorded  in  Book  of  Chattel  Mortgages.  Ae  a  chattel  mortgage, 
it  had  no  validity,  except  between  the  parties  to  it,  because  the  mort- 
gckgee,  Woodrille,  did  not  make  the  affidant  required  by  stotnte.  The 
failure  on  the  part  of  WoodviUe  to  make  tiiis  affidayit  rendered  the 
mortgage  void,  as  to  plaintiff,  who  was  a  subsequent  attaching  and 
judgment  creditor,  in  good  faith.  If  the  Woodville  mortgage  was  yoid, 
as  to  plaintiff,  then  he  acquired  the  prior  lien  by  his  attachment,  and 
the  judgment  of  the  Court  below  should  have  been  in  his  favor.  The 
counsel,  in  the  Court  below,  urged  the  following  objections  to  the 
Woodville  mortgage : 

1.  That  the  place  of  payment  was  not  mentioned,  as  required  by  the 
statute;  that  tiie  words  used  are,  ^Payable  at  the  office  of  Geo.  A. 
MontgomCTy  &  Co.,  Mill  street,  Grass  Valley/*  without  nwationing  the 
county  or  State. 

2.  That  it  was  not  executed  by  those  who,  by  law,  are  authorisBed  to 
execute  sealed  instruments  for  a  corporation;  that  the  law  vests  the 
corporate  power  in  a  board  of  trustees,  who  alone  are  authoriaed  to  act 
in  that  behalf  for  a  corporation.    (Wood's  Dig.  sec.  484.) 
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3.  It  was  not  executed  under  the  corporate  seal,  nor  does  it  purport 
to  be,  but  the  seal,  respectively,  of  each  of  the  persons  signing  it 

4.  That  the  mortgage  was  not  properly  acknowledged, 

McConnell  &  Oarber  and  A.  B.  Dibhle,  for  Respondents. 

I-  The  mortgage  was,  from  the  date  of  its  execution,  a  valid  and 
subsisting  lien  on  the  property  in  dispute,  as  against  the  corporation 
and  the  plaintiff.  This,  if  true,  disposes  of  the  case,  for  defendants' 
title  would  relate  back  to  the  date  of  the  mortgage. 

There  were  two  objections  urged  on  the  trial — first,  that  the  mort- 
gage was  not  executed  in  conformity  with  the  provisions  of  the  act  in 
relation  to  chattel  mortgages. 

To  this  objection  we  reply — Ist,  that  it  was  so  executed,  in  every 
particular ;  and  2d,  that  if  not,  it  was  good  as  a  common  law  mortgage 
of  the  realty.  We  deny  both  the  premises  and  the  conclusion — the 
fact  and  the  inference  of  law.  {Haffley  v.  Maer,  13  Cal.  13 ;  House- 
man V.  Chase,  12  Id.  290.) 

The  remaining  objection  is,  that  the  mortgage  is  the  act  and  deed  of 
the  individual  stockholders,  and  not  that  of  the  corporation. 

We  concede  that  there  is  no  interest  in  the  corporation,  or  its  prop- 
erty, inhering  in  any  individual  stockholder,  which  will  pass  by  his 
deed  or  mortgage ;  but  the  point  here  is,  whether  this  is  not,  as  it  was 
clearly  intended  to  be,  the  mortgage  of  the  corporation,  executed  by  all 
the  members,  as  its  duly  authorized  agents.  There  can  be  no  doubt 
that  the  whole  body  of  the  stockholders  had  the  power  to  execute  this 
instrument  in  the  name  of  the  corporation,  and  had  they  so  executed 
it,  and  signed  to  it  the  corporate  name,  with  the  addition  of  their  indi- 
vidual signatures,  *'as  agents,*^  or  as  ''owners  of  all  the  stock,'*  it 
would  be  the  mortgage  of  the  corporation. 

The  old  rule,  that  a  corporation  can  only  convey  or  contract  under 
its  corporate  seal,  is  exploded.  The  acts  of  a  majority  of  its  members, 
no  matter  how  evidenced,  are  binding  on  the  corporation.  It  can  con- 
tract or  convey,  in  any  manner  it  sees  fit,  by  an  agent,  duly  appointed ; 
the  unanimous  action  of  the  members  would  certainly  constitute  such 
appointment,  and  whatever  they  could  authorize  another  to  do,  they 
•  could  do  themselves.  (2  Kenf  s  Com.  288,  et  eeq.  296 ;  Rowe  v.  Table 
Mountain  Co.  10  Cal.  441.) 

This  mortgage  may  be  regarded  as  executed  by  persons  duly  empow- 
ered to  bind  the  corporation ;  the  intent  to  bind  it  is  plainly  mani- 
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fested  the  name  of  the  principal  appears  in  the  instrument^  and  the 
parties  executing  describe  themselves  as  agents — ^the  words  "  owners, 
etc.,"  ex  vi  termini,  importing  an  agency,  and  this  is  suflScient  to 
render  this  mortgage  valid,  as  against  the  corporation,  and  if  so, 
equally  valid  as  against  the  plaintiff. 

The  following  authorities  establish  the  proposition,  that  Courts  will 
always  effectuate  the  intent  of  the  parties  as  gathered  from  the  whole 
writing,  except  when  prevented  by  some  rigid  rule  of  technical  law; 
that  the  rule  above  cited  from  Story  applies  only  to  instruments  to 
which  a  seal  is  not  only  affixed,  but  essential ;  that  all  others  stand  on 
the  same  footing,  whether  affecting  real  estate  or  not.  {New  England 
M.  J.  Co.  V.  De  Wolf,  8  Pick.  56 ;  Magill  v.  Hinsdale,  6  Conn.  465 ; 
Deming  v.  Bullitt,  1  Blackf.  41 ;  Hunter's  Adm'rs.  v.  Miller's  Ex'rs,  6 
Ben.  Mon.  612 ;  Johnson  v.  Smith,  21  Conn.  632 ;  Oeddens  v.  Byers, 
12  Texas,  75 ;  Evans  v.  Wells,  22  Wend.  340-1 ;  Story  on  Agency,  sec. 
160,  (a)  sec.  154;  Hale  v.  Woods,  10  N".  H.  470;  McDonald  y,  Benr 
River  Co,  13  Cal.  220;  1  Am.  Leading  Cases,  587-589,  and  cases 
cited;  1  Parsons  on  Cont.  48,  and  cases;  Ord  v.  McKee,  5  Cal.  515; 
Phelan  v.  Olney,  6  Id.  478;  McMillan  v.  Richards,  9  Id.  365;  Clarh 
V.  Bovreau,  14  Id.;  Fla^g  v.  Mann,  2  Sumner.) 

II.  The  attachment  was  a  nullity,  and  constituted  no  lien  on  the 
property  in  dispute.  "When  the  action  was  commenced,  and  the  attach- 
ment issued,  it  was  entitled  Collins  v.  Mansau  et  al.,  composing  the 
Wisconsin  Company — ^not  making  the  corporation  a  party.  The  affida- 
vit was  entitled  ''  John  Collins  v.  Mansau  et  al,,**  and  stated  that  the 
*  defendant  '^  was  indebted,  etc.,  without  more.  Some  time  afterwards, 
an  amendment  was  made,  substituting  the  corporation  for  the  former 
defendants.  This  was,  substantially,  a  new  action.  Such  a  change  is 
not  an  amendment.  Had  a  default  been  suffered,  a  judgment  against 
the  corporation  would  have  been  a  nullity,  as  rendered  by  a  Court* 
without  having  acquired  jurisdiction.  The  amendment,  in  any  event, 
rendered  the  attachment  void.     (Denny  v.  Ward,  3  Pick.  199.) 

III.  If  plaintiff  acquired  no  lien  by  the  attachment,  his  claim  by 
judgment  lien  and  purchase  is  inferior  to  defendants^  under  the  decree 
of  foreclosure  rendered  prior  to  the  judgment. 

Cope,  J.  delivered  the  opinion  of  the  Court —  Field,  0.  J.  concur- 
ring. 

AVe  are  of  opinion  that  no  lien  was  acquired  upon  the  property  in 
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controversy,  either  by  the  mortgage  to  Woodville,  or  under  the  attach- 
ment sued  out  by  the  plaintiff.  In  the  view  we  take  of  the  case,  how- 
ever, the  objections  to  the  mortgage  are  immateriaL  With  reference 
to  the  attachment,  it  is  sufficient  to  say  that  the  property  belonged  to  a 
corporation,  and  that  the  attachment  was  issued  in  a  suit  to  which  the 
corporation  was  not  a  party.  It  is  true,  the  complaint  was  af  terwarda 
amended,  and  the  corporation  brought  in,  but  the  attachment  had  been 
executed  and  returned,  and  no  additional  steps  were  taken  to  perfect 
the  lien.  It  is  clear,  therefore,  that  no  lien  was  acquired  under  the 
attachment,  and  that  the  rights  of  plaintiff  only  date  from  the  ren- 
dition of  his  judgment  on  the  fourteenth  of  August,  1858.  The  defend- 
ants claim  under  a  judgment  rendered  five  days  before,  and  the  Court 
finds  that  this  judgment  became  a  lien  upon  the  property  anterior  to 
that  of  the  plaintiff.  This  disposes  of  the  case  in  favor  of  defendants^ 
and  the  judgment  is  therefore  affirmed 


CHAPIN  ft  MASTICK  v.  BRODER  ei  aU. 

UmnB  the  Practice  Act,  as  It  stood  In  1854,  a  party  who  faUed  to  file  with  th« 
Clerk  a  memorandum  of  costs  within  the  time  limited,  waived  his  right  to 
costs,  whether  they  were  Cleric's  and  Sheriff's  fees  or  other  costs;  and  in  the 
absence  of  such  memorandum,  the  Clerk  had  no  power  to  include  costs  in  the 
judgment. 

If  the  Clerk's  and  Sheriff's  fees  were  inserted  in  the  judgment,  when  not  so 
claimed,  the  judgment  is  so  far  a  nullity,  and  may  be  attacked  collaterally. 

The  New  York  cases  do  not  apply,  because  there,  costs  are  taxed  by  the  Clerk, 
on  notice  to  the  adverse  party;  but  no  time  is  fixed  within  which  the  notice 
must  be  given,  and  the  costs  are  not  waived  by  failure  to  give  it. 

After  a  judgment  Is  entered,  and  the  record  completed,  the  Clerk  has  no  power 
to  fill  up  the  blank  left  for  costs.  His  authority  terminates  with  the  entry  of 
the  judgment,  and  the  Court  alone,  on  motion  to  amend,  is  competent  to  relieve 
where  costs  are  omitted. 

¥niere  costs,  on  appeal  to  the  Supreme  Court,  are  not  entered  on  the  judgment 
docket  in  the  Court  below,  they  do  not  become  a  lien  on  property  until  the 
levy  of  an  execution. 

Xf  an  undertaking  on  appeal  to  the  Supreme  Court  be  insufficient  in  amount  to 
stay  proceedings,  the  lien  of  the  judgment  is  not  extended  by  the  appeal 
beyond  two  years  from  the  time  of  its  docketing;  and  this,  where  the  under- 
taking was  excepted  to,  there  being  no  effort  to  enforce  the  judgment  pending 
Che  appeal. 
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Bore  y.  Covey,   (18  Cal.  502)   and  Dewey  ▼.  LatBon,   (6  Id.  180)   commented  on 

Where,  In  a  foreclosure  suit,  the  Judgment  is  in  the  usual  form  —  ascertaining  tlic 
amount  due,  directing  a  sale  of  the  mortgaged  premises,  application  of  tht 
proceeds  to  the  payment  of  the  debt,  providing  for  the  recovery  of  any  defi- 
ciency, and  authorising  execution  for  the  same  —  such  judgment  does  no( 
become  a   lien   on   the   real   estate  of   the  debtor   from   time   It  Is   docketed. 

Section  two  hundred  and  forty-six  of  the  Practice  Act  authorizes,  in  foreclosure 
suits,  a  personal  judt^r..  :t  against  the  mortgagor.  In  addition  to  the  reliei 
usually  granted;  and  such  personal  judgment,  when  docketed,  becomes  a  lien. 
Bnt  the  mere  contingent  provision,  for  execution,  in  case  of  deficiency,  etc., 
does  not  amount  to  a  personal  judgment,  and  to  such  provision  no  effect  can 
be  given  as  a  judgment  Hen,  until  the  amount  of  the  deficiency  to  be  recovered 
has  been  ascertained  and  fixed. 

In  this  latter  case,  the  limitation  upon  the  lien  does  not  commence  to  ma  until  tfa« 
deficiency  be  ascertained,  and  an  execution  can  be  issued  therefor. 

Appeal  from  the  Third  Districi 

Suit  against  several  parties,  among  whom  were  Broder,  Sheriff, 
Freaner  and  Hibberd,  to  quiet  title  to  a  tract  of  land  in  Alameda 
county,  containing  about  four  hundred  and  forty-six  acres,  originally 
owned  by  W.  W.  Chipman  and  Gideon  Aughenbaugh,  and  to  restrain 
these  defendants  from  obtaining  a  deed  from  Broder  on  sales  made  by 
him  as  Sheriff.  The  question  involved  is  one  of  priority  between  pur- 
chasers at  Sheriff^?  «uiles. 

The  case  was  referred  to  John  Currey,  who  reported  a  decree  in 
favor  of  Mastick  for  two  hundred  aiid  twenty-three  acres,  through  the 
Drexel,  Sather  &  Church  judgment,  and  rn  favor  of  Hibberd  for  the 
two  one  hundred  and  eleven  acre  tracts,  through  his  own  judgment. 
The  report  was  confirmed  by  the  Court.  Chapin  appeals  from  this 
decision  as  against  Hibberd ;  Freaner  appeals  from  it  as  against  Mas- 
tick  ;  and  Hibberd  appeals  from  it  also,  as  against  Mastick,  claiming 
the  whole. 

The  facts,  as  found  by  the  Referee,  are  as  follows: 

HiBBERD^s  Claim. 

On  the  first  of  March,  1855,  Hibberd  recovered  a  judgment  in  the 
District  Court  of  Alameda,  against  Chipman  and  Aughenbaugh,  for 
$8,600,  and  five  hundred  and  thirty-six  dollars  and  fifty-five  cents 
costs.  This  judgment  was  property  docketed  on  the  same  day.  Before 
the  judgment  was  in  fact  rendered, the  defendants,  Chipman  and  Augh- 
enbau.irh,  filed  a  notice  of  api^eal  to  the  Supreme  Court    On  the  entry 
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of  judgment,  the  Court  made  an  order  staying  proceedings  for  ten 
days.  On  the  sixth  of  March,  1856,  Chipman  and  Aughenbaugh  filed 
an  undertaking  for  three  hundred  dollars  costs,  in  due  form,  and  a 
further  undertaking  in  the  sum  of  $17,200,  to  stay  execution.  On 
the  tenth  of  March,  1855,  Hibberd  excepted  to  the  sufficiency  of  the 
sureties;  and  five  days  afterward,  by  stipulation,  he  gave  Chipman 
and  Aughenbaugh  ^ve  days*  further  time  to  procure  an  additional 
surety.  On  the  uirenty-fourth  of  March,  1855,  Chipman  and  Aughen- 
baugh filed  a  new  undertaking  with  other  sureties^  in  the  sum  of 
$8,600,  to  stay  execution. 

These  undertakings  were  all  in  due  form,  and  not  liable  to  any  ob- 
jection, except  in  respect  to  the  amounts.  No  execution  was  issued 
pending  the  appeal,  nor  was  any  objection  made  to  the  undertakings 
by  Hibberd,  further  than  his  notice  of  acceptance  to  the  sufficiency 
of  the  sureties  on  the  first  undertaking,  which  notice  does  not  appear 
to  have  been  served  on  the  defendants,  nor  does  it  appear  that  the 
exception  was  insisted  upon. 

On  the  twelfth  of  May,  1856,  the  Supreme  Court  affirmed  the  judg- 
ment, and  on  the  twenty-seventh  of  the  same  month,  the  remittitur 
was  filed  in  the  Court  below. 

On  the  twenty-second  of  October,  1856,  execution  was  issued  on  the 
judgment,  and  on  the  seventeenth  of  November,  1856,  the  Sheriff  sold 
to  Hibberd,  under  this  execution,  two  tracts  of  land,  described  by 
metes  and  bounds,  containing  each  about  one  hundred  and  eleven 
acres,  and  being  the  one-half  of  the  whole  tract. 

The  sale  purports  to  have  been  of  all  the  right,  title,  and  interest 
which  Chipman  and  Aughenbaugh  had  in  the  land  sold,  on  the  first 
of  March,  1855,  the  day  of  the  docketing  of  the  judgment. 

On  the  seventh  of  July,  1858,  the  Sheriff  executed  to"^  Hibberd  the 
proper  deed  of  conveyance  of  these  two  parcels  of  land,  in  pursuance 
of  his  sale. 

On  the  fifth  of  April,  1858,  an  alias  execution  was  issued  on  the 
judgment,  and  under  it,  on  the  thirtieth  day  of  April,  1858,  the 
Sheriff  sold  to  Hibbard  the  right,  title  and  interest  which  Chipman 
end  Aughenbaugh  had,  on  the  first  of  March,  1855,  in  the  whole  tract 
^f  four  hundred  and  forty-six  acres ;  and  on  the  day  of  sale  the  Sheriff 
executed  to  Hibberd  a  certificate  of  sale.  This  last  sale  included  the 
land  previously  sold  to  Hibberd,  on  the  seventeenth  of  November, 
1856,  as  well  as  the  balance  of  the  four  hundred  and  forty-six  acT:« 
not  before  sold. 
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Chapin  &  Mastick's  Claim. 

On  the  twenty-third  of  August,  1854,  in  the  District  Court  of  Ala- 
meda county,  a  judgment  was  rendered  in  an  action  of  Chipman  and 
Aughenbaugh  against  Briggs  and  McGrdwan. 

The  judgment,  ss  entered  in  the  judgment  book,  after  reciting  that 
the  cause  was  tried  by  the  Court,  and  that  the  Court  had  filed  its  find- 
ings in  favor  of  defendants,  runs  thus:  ^^It  is,  therefore,  ordered, 
adjudged,  and  determined,  that  said  defendants  do  have  and  recover 
of  and  from  said  plaintiffs  their  costs  and  charges  in  and  about  this 
miitj  paid,  laid  out  and  expended,  taxed  at  one  hundred  and  twenty- 
Beven  dollars  and  fifty  cents.  No  bill  of  costs  filed  by  defendants 
within  the  time  specified  by  law. 

This  judgment,  as  it  appears  in  the  judgment  roll,  is  the  same,  ex- 
cepting that  the  figures,  "  one  hundred  and  twenty-seven  dollars  and 
fifty  cents  '^  are  omitted  —  a  blank  being  left. 

In  the  minutes  of  the  Court,  there  is  a  blank  for  the  amount  of 
costs.  The  following  is  a  copy  of  the  judgment  docket  in  this  case, 
and  in  the  case  of  Hibberd : 


OUpmaii  ft  AnglienlMragli. 

Judgment       i 
Debtors. 

Chipman  it  Anghenbansfa. 

Judgment 
Debtors. 

Brtgss  it  MoOowan* 

JudKment 
Creditors. 

James  F.  Hibberd. 

SSSiSSS! 

Ctopk-*  *  SherJlTs  few.  im JO. 

Jadirment. 

S.^a'SSeS: 

Judgment. 

Angaita3.1854. 

Time  of  Rntry. 

March  1.  1855. 

Time  of  Entry. 

-A,"  Page 56. 

Where  entered 

in  Judgment 

Hook. 

••A,"Pag«t»-70. 

Where  entered 
In  Judgment 
Book. 

8ei*.4.i»4. 

Appeals,  when 
taken. 

May  17. 18U. 

^•^SSS.T'- 

Afflnned,  with  costs. 

Judgment  of 

Judgment  affirmed. 

Court. 

SatiHfactioQ  of 

Judgment, 
when  entered. 

SatlsfaotionoC 

Judgment, 
when  entered^ 

On  the  fonrth  of  September,  1854,  the  plaintiffs  appealed  to  the 
Supreme  Court.  The  judgment  was  aflfirmed,  February  6th,  1855, 
with  costs,  amounting  to  ninety-eight  dollars  and  fifty  cents. 

The  remittitur  was  issued  from  the  Supreme  Court  on  tho  nine- 
teenth of  February,  1855,  and  filed  in  the  Court  below  on  the  sixth  of 
March,  1855,  and  a  minute  of  the  judgment  of  affirmance  entered  on 
the  docket  of  the  judgment. 

On  the  twenty-eighth  of  August,  1855,  an  execution  was  issued  from 
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the  District  Court  of  Alameda  county,  in  favor  of  Briggs  and  Mc- 
Gowan,  and  against  Chipman  and  Aughenbaugh,  in  which  it  was 
recited  that  there  was  a  judgment  of  said  Court,  of  August  22d,  1854, 
for  one  hundred  and  twenty-seven  dollars  and  fifty  cents,  and  that 
this  judgment  had  been  affinned  by  the  Supreme  Court,  with  ninety- 
eight  dollars  and  fifty  cents  costs,  and  the  Sheriff  was  directed  to 
make  the  amount  of  these  costs.  TJnder  this  execution,  the  Sheriff 
sold  the  whole  tract,  of  four  hundred  and  forty-six  acres,  to  one  E.  S. 
Chipman,  on  the  twenty-second  of  October,  1855,  and  executed  a  deed 
to  him  on  the  twenty-third  of  April,  1856. 

On  the  ninth  of  September,  1856,  E.  S.  Chipman  conveyed  to  the 
plaintiff,  Mastick,  the  one-half  of  the  land,  two  hundred  and  twenty- 
three  acres,  by  metes  and  bounds,  being  the  same  half  which  Hibberd 
claims  to  have  last  purchased,  under  his  aJias  execution ;  and  on  the 
twenty-second  of  October,  1856,  E.  S.  Chipman  conveyed  to  the  plain- 
tiff, Chapin,  the  residue  of  the  land,  being  the  same  two  tracts,  of  one 
hundred  and  eleven  acres  each,  which  Hibberd  purchased  under  his 
first  execution* 

Mastick^s  Claim. 

On  the  twenty-second  of  May,  1855,  in  the  same  District  Court, 
Drexd,  Sather  &  Church  obtained  against  Aughenbaugh  and  wife  a 
decree  of  foreclosure  of  a  mortgage  of  other  lands.  The  judgment  roll 
was  filed,  and  the  decree  docketed  on  the  same  day.  The  mortgaged 
land  was  sold,  and  the  deficiency  reported,  on  the  twenty-fourth  of 
July,  1855.  On  the  twelfth  of  May,  1857,  execution  was  issued  for 
the  deficiency,  and  under  this  execution  the  Sheriff,  on  the  tenth  of 
June,  1857,  sold  to  Drexel,  Sather  &  Church  all  the  interest  which 
Aughenbaugh  had  in  the  whole  tract  of  four  hundred  and  forty-six 
acres  on  the  twenty-second  of  May,  1855,  and  in  December,  1857, 
executed  a  deed  to  the  purchasers,  who  afterwards  conveyed  to  Mas- 
tick.  1  ;  . 
Preankb^s  Claim. 

On  the  twenty-second  of  November,  1854,  in  an  action  against 
Aughenbaugh  and  Flint,  in  the  same  District  Court,  Samuel  Moss 
obtained  a  decree  of  foreclosure  of  a  mortgage  of  other  lands.  A  sale 
of  the  mortgaged  property  was  made,  and  the  deficiency  reported,  on 
the  thirty-first  of  July,  1855.  An  execution  for  the  deficiency  was 
issued,  on  the  twenty-ninth  of  November,  1855,  and  under  thin  execu- 
tion the  Sheriff,  on  the  seventh  of  January,  1856,  sold  the  inter^^st  of 
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Aughenbaugh  and  Flint  in  the  tract  of  two  hundred  and  twenty-three 
acres,  (the  one  purchased  by  Hibberd  under  his  last  execution)  to  J. 
M.  Moss,  and  on  the  seventeenth  of  September,  1857,  executed  a  deed 
to  the  purchaser.  On  the  twenty-eighth  of  December,  1857,  Moss 
conveyed  to  Freaner,  one  of  the  defendants. 

A.  P.  Crittenden,  for  Appellant  Hibberd. 

1.  The  entry  of  judgment  in  favor  of  Briggs  &  McGowan  for  one 
hundred  and  twenty-seven  dollars  and  fifty  cents,  was  unauthorized 
and  void.     (Pr.  Act,  sees.  510,  201-206.) 

A  judgment  of  the  Supreme  Court,  whether  for  debt  or  costs,  does 
not  relate  back  so  as  to  create  a  lien  from  the  time  of  the  entry  of 
judgment  in  the  Court  below;  and  especially  it  cannot  do  so  to  the 
prejudice  of  third  persons,  who,  in  the  intermediate  time,  may  have 
acquired  liens.     (Jackson  v.  Bard,  4  Johns.  204.) 

At  the  time  of  the  origin  of  the  lien  of  Hibberd,  there  was  no  judg- 
ment in  the  case  of  Chipman  &  Aughenbaugh  v.  Briggs  &  McQowan, 
which  could  create  any  lien  on  the  lands  of  Chipman  &  Aughenbaugh, 
nor  authorize  the  issuing  of  an  execution. 

The  lien  of  a  judgment  arises  only  upon  its  being  docketed.  (Pr. 
Act,  sees.  197-208;  Buchan  v.  Sumner,  2  Barb.  Ch.  194;  Blydenburg 
V.  Northup,  13  How.  Pr.  290.) 

And  where  there  are  several  judgments,  the  one  first  docketed  ha-> 
the  prior  lien,  though  rendered  subsequently  to  the  others.  (2  Blackf- 
208;  8  Wend.  681;  16  Id.  514.) 

The  judgment  of  Briggs  &  McGowan  was  never  docketed  and  was 
never  a  lien,  even  if  it  were  a  valid  judgment  for  costs  as  entered  in 
the  District  Court 

And  the  judgment  in  that  case  in  the  Supreme  Court  was  never 
docketed;  and  the  execution  in  that  case,  even  if  valid,  was  levied 
after  the  lien  of  Hibberd  attached,  and  while  it  was  in  full  force. 

2.  The  decree  in  favor  of  Moss  was  a  lien  only  from  the  time  of  th<» 
SherifFs  return,  and  the  filing  of  his  report  of  sale  showing  that  there 
was  a  deficiency.  Till  then  the  judgment  was  contingent,  and  no  ex- 
ecution could  issue.  (Bank  of  Bochester  v.  Emerson,  10  Paige,  115; 
Cohh  V.  Thornton,  8  How.  Pr.  66;  McCarthy  v.  Oraham,  8  Paige, 
480;  Pr.  Act,  246;  Rollins  v.  Forbes,  10  Cal.  300;  Dewey  r.  Latson, 
C  Id.  loO;  13  Johns.  534.) 

Upon  its  face,  tliis  decree  is  not  a  judgment  for  the  amount  due  to  be 
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satisfied  out  of  the  mortgage  property,  but  a  mere  direction  to  sell  the 
property  and  apply  the  proceeds,  with  leave  to  take  out  execution  if  the 
proceeds  prove  insufficient. 

3.  The  time  during  which  proceedings  are  stayed,  whether  by  order 
of  the  Court  or  by  appeal,  is  not  to  be  included  within  the  two  years 
allowed  by  the  statute  for  the  existence  of  a  judgment  lien.  {Dewey 
V.  Laison,  6  Cal.  130.) 

And  when  an  appeal  is  taken  upon  the  rendition  of  judgment,  the 
time  begins  to  run  only  from  the  time  the  Supreme  Court  loses  juris- 
diction of  the  case,  that  is,  from  the  time  of  the  filing  of  the  remitti- 
tur in  the  Court  below.     (Id.) 

The  objection  that  the  undertaking  given  by  the  defendant  to  stay 
execution  is  not  in  due  form,  has  no  weight.  If  the  plaintiff  is  content 
to  waive  any  objection  as  to  amount  or  form,  or  submit  to  any  defect, 
he  cannot  be  thereby  placed  in  a  w^orse  position  in  respect  to  the  dura- 
tion of  his  lien.  The  running  of  the  time  of  its  existence  would  be 
suspended,  even  if  he  were  to  waive  any  undertaking  on  the  part  of 
the  defendant.  If  the  undertaking  be  defective,  a  new  one  may  be  filed. 

Notwithstanding  the  defects  in  the  undertakings  given  by  Chipmau 
&  Aughenbaugh,  on  their  appeal  from  the  judgment  in  favor  of  Hib- 
berd,  no  objection  on  account  thereof  having  been  made  by  Hibberd, 
the  two  years  only  commenced  to  run  from  the  filing  of  the  remittitur. 

Reynolds  £  Gray,  for  Appellant  Chapin  and  for  Mastick. 

A.  Campbell,  of  Counsel, 

I.  The  judgment  in  favor  of  Briggs  &  McGowan  is  neither  irregu- 
lar nor  void.  The  Court  is  of  general  jurisdiction,  and  all  intendments 
are  in  favor  of  sustaining  its  action.  {Johnson  v.  Sepulbeda,  5  Cal. 
149 ;  Crane  v.  Brannan,  3  Id.  495 ;  Alderson  v.  Bell,  April  term,  1858 ; 
Foote  V.  Stephens,  17  Wend.  485.) 

Section  five  hundred  and  ten  of  the  Practice  ^ct,  requiring  a  memo- 
randum of  costs  to  be  filed,  has  no  application.  There  was  no  "  ver- 
dict,^' and  the  twenty-four  hours  never  commenced  to  run.  The  sec- 
tion did  not  apply  to  the  "  decision  of  the  Court/'  Besides,  tl'e  sec- 
tion, if  applicable,  is  directory. 

We  are  innocent  purchasers  at  Sheriff's  sale,  and  unless  the  judg- 
ment is  absolutely  void  on  its  face,  it  is  sufficient.  We  cannot  be 
affected  by  the  mere  irregularity,  or  omissions,  or  errors  of  the  Court 
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below.  {Orignon  v.  Astor,  2  How.  U.  S.  341;  Reardon  v.  Laci/s 
heirs,  2  Bibb,  202;  Woodcock  v.  Bennett,  1  Cow.  734;  2  Bibb,  518; 
Woodcoch  V.  Natches,  S.  &  M.  197 ;  Wood  v.  Jackson,  8  Wend.  3G ;  6 
Pet.  727;  10  Id.  971.) 

Again :  it  is  attempted  to  attack  this  judgment,  not  void  on  its  face, 
in  a  collateral  proceeding  between  other  parties;  this  is  never  allowed ; 
even  Chipman  and  Aughenbaugh  could  not  have  done  this  in  an  eject- 
ment brought  by  the  purchaser  directly  against  them.  (9  Cal.  429 ; 
8  Johns.  361;  26  Id.  574.) 

Again :  the  Supreme  Court  costs  are  admitted  to  be  correct,  to  the 
amount  of  ninety-eight  dollars  and  fifty  cents.  They  relate  back  to 
the  date  of  the  original  judgment,  which  ^' opens  to  receive  them," 
nunc  pro  tunc;  they  are  like  interest,  Sheriff^s  fees,  etc.,  all  grafts  on 
the  original  stock,  and  each  of  them  operates,  not  from  its  own  date, 
but  from  that  of  the  judgment     (3  Cranch,  92;  3  Johns.  540.) 

The  whole  objections  and  efforts  of  defendants  as  to  this  judgment, 
resolve  themselves  into  an  attempt  to  retax  these  costs,  at  this  late 
day,  in  a  suit  between  other  parties. 

It  is  contended  by  the  defendants,  that  this  insertion  of  costs  is  the 
act  of  the  Clerk,  not  of  the  Court.  It  is  proved  to  have  been  inserted 
by  the  Clerk  himself,  the  oflBcer  and  hand  of  the  Court,  in  strict  ac- 
cordance with  the  custom  of  that  Clerk's  office,  and  with  said  section 
five  hundred  and  eleven  of  Practice  Act.  These  objections,  if  good  here, 
would  hold  good  against  any  judgment  for  any  amount,  signed  in  tbat 
Court  For  this  was  their  custom  and  the  law.  The  Court  gives 
judgment  for  costs,  the  amount  to  be  inserted  never  goes,  in  fact,  be- 
fore the  Court,  unless  on  a  motion  for  the  retaxation  or  costs.  The 
amount  is  never  ascertained  at  the  time  of  the  judgment  by  the  Court. 
The  Clerk  is  to  insert  them. 

XI.  Mastick  claims  also  under  the  judgment  in  favor  of  Drexel, 
Sather  &  Church,  and  we  contend  that  his  lien  on  the  property  in  ques- 
tion began  from  the  report  of  the  deficiency  after  the  sale  of  the  mort- 
gaged premises  under  ftat  judgment,  to  wit :  from  the  twenty-fourth  of 
July,  1855.  (Dewey  v.  Latson,  6  Cal.  130.)  N'o  execution  could  be 
taken  out  until  the  mortgaged  lands  were  sold  and  the  deficiency  ascer- 
tained. The  lien,  therefore,  under  this  judgment,  precedes  the  levy  in 
Hibberd's  case,  fifth  of  April,  18o8,  and  also  procodos  the  lion  by  virtue 
of  the  Moss  judfi:ment,  under  which  defendant  Frcaner  claims,  as  in 
his  case  the  report  of  deficiency  was  not  filed  until  August  2ith,  1865. 
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n.  p.  Irving,  for  Appellant  Freaner. 

I.  No  title  was  acquired  to  the  tract  of  land  claimed  by  Mastick, 
to  wit:  the  tract  of  two  hundred  and  twenty-three  acres,  under  the 

.  liriggs  and  McGowan  judgment.  1st.  Because  the  execution  for  costs 
of  one  hundred  and  twenty-seven  dollars  was  issued,  not  only  without 
authority,  but  against  the  very  terms  of  the  judgment  as  entered.  2d. 
Because  neither  the  costs  of  the  Supreme  Court  of  ninety-eight  dol- 
lars, nor  the  sum  of  one  hundred  and  twenty-seven  dollars,  the  pre- 
londed  costs  in  the  District  Court,  were  docketed  so  as  to  create  a  lien 
on  the  real  property  sold  under  the  execution.  (See  2  Blackf.  208;  8 
Wend.  681;  16  Id.  514;  Buchan  v.  Sumner,  2  Barb.  Ch.  194;  Blyden- 
lurg  V.  Northop,  13  How.  Pr.  290;  Pr.  Act,  204-5.)  The  law  re- 
quires that  in  docketing  the  judgment,  the  amount  should  be  stated 
It  is  not  pretended  that  this  was  done.  3.  Because  the  sale  took  place 
on  the  twenty-second  of  October,  1855,  and  even  if  the  execution  had 
been  properly  issued,  it  would  only  have  been  a  lien  from  the  twenty- 
eighth  of  August,  1855,  some  ten  months  after  the  recovery  of  the 
Moss  decree,  and  four  days  after  the  ascertainment  of  the  deficiency 
under  the  Moss  decree;  because,  not  being  docketed,  the  lien  could 
only  date  from  the  levy  under  the  execution. 

II.  Mastick's  claim,  under  the  Drexel,  Sather  &  Church  decree, 
cannot  be  sustained.  Ist.  Because  the  Moss  decree,  under  which 
]<'reaner  claims,  was  rendered  on  the  twenty-fourth  of  !N'ovember, 
1854,  whilst  the  Drexel,  Sather  &  Church  decree  was  rendered  on  the 
twenty-second  of  May,  1855,  more  than  six  months  after  the  Moss 
decree.  2d.  Because  the  sale  took  place  more  than  two  years  from  the 
time  of  the  rendition  of  the  decree,  and  the  docketing  thereaf . 

The  Moss  decree  was  first  rendered,  and  the  question  is  whether  it 
created  a  lein,  from  the  day  of  its  docketing,  on  the  real  estate  of  th« 
judgment  debtor,  other  than  the  mortgaged  premises.  The  statute  is 
dear.  It  defines  a  judgment  to  be  a  final  determination  of  the  rights 
of  the  parties  in  the  action  or  proceeding,  (Pr.  Act,  sec.  144)  and 
section  two  hundred  and  four  makes  the  judgment  a  lien  from  the 
time  it  is  docketed. 

But  it  is  contended  that  the  decree  in  favor  of  Moss,  created  no  gen- 
oral  lien  until  the  ascertainment  of  t**o  deficiency.  We  invite  the 
strictest  scrutiny  to  the  language  of  the  decree  of  ^loss  against  Flint 
and  Aughenbaugh.  It  is  in  precise  conformity  to  section  two  hundred 
and  forty-six  of  the  Practice  Act.    It  adjudges,  orders  and  decrees. 


Digitized  by 


Google 


>13         SUPEEME  COUBT  — OCTOBER  TEEM,  1860. 

Chapln  V,  Broder. 

that  the  defendant  pay  to  the  plaintiff  the  amount  due  on  the  mort- 
gage^ and  directs  an  execution  for  the  amount  of  the  deficiency,  after 
the  application  of  the  proceeds  of  the  mortgaged  property  ty  the  debt ; 
it  adjud'cates  and  determines  all  the  matters  in  controversy  between 
the  parties;  it  settles  everything;  it  leaves  nothing  further  to  be  done 
by  the  Court  We  admit  that,  but  for  this  statute,  it  would  have  been 
necessary  for  the  mortgagee  to  obtain  first  a  decree  for  the  sale  of  the 
mortgaged  premises,  and  then  to  have  had  a  report  of  the  amount  due 
upon  the  debt  after  the  application  of  the  proceeds,  and  upon  that 
report  to  have  obtained  another  decree  for  the  deficiency.  But  the 
statute,  above  quoted,  has  dispensed  with  this  second  judgment. 

The  argument  on  the  other  side  ignores  this  statute,  as  well  as  other 
sections  ot  the  law  in  direct  conformity  therewith.  The  Xew  York 
statute  is  different,  and  the  authorities  cited  from  that  State  do  not 
apply.  The  statute  of  New  York  authori^zes  a  decree  for  the  sale  of 
the  mortgaged  premises,  and  then  expressly  authorizes  a  second  decree 
for  tlie  deficiency  on  the  coming  in  of  the  report  of  sale.  In  other 
Morns.  the  statute  of  California  authorizes  that  to  be  done  by  one  de- 
cree Which  the  statute  of  New  York  requires  two  to  effect  (See  Row- 
land V.  Leiby,  14  Cal.  X56;  Rollins  v.  Forbes,  10  Id.  299.) 

The  lien  does  not  depend,  as  is  contended,  upon  the  capacity  to  sue 
out  execution,  and  heiice  it  existed  before  the  report  of  sale  on  the 
decree  in  Moss  v.  Flint  and  Aughenbaugh,  Our  statute  gives  the  lien 
from  the  time  the  decree  is  docketed ;  and  the  object  of  docketing  is  to 
notify  the  creditors  and  purchasers.  But  according  to  the  argument 
t>n  the  other  side,  a  party  must  look  to  the  return  of  the  Sheriff  and 
the  report  of  sale,  rather  than  to  the  docket  of  the  judgment.  Be 
sides,  if  this  be  the  intention  of  the  statute,  it  would  have  required 
the  Clerk  to  docket  the  deficiency,  instead  of  the  decree. 

As  to  Dewey  v,  Latson,  (6  Cal.  130)  it  only  means  that  until  the 
remittitur  is  filed,  the  force  of  the  judgment  is  suspended,  not  that  the 
lien  is  lost.  The  lien  exists  pending  the  appeal,  although  execution 
cannot  be  issued.  So  here  the  right  to  issue  execution  for  the  defi- 
ciency, after  sale  under  the  Moss  decree,  was  suspended  until  the 
ascertainment  of  the  deficiency,  which  ascertainment  relates  back  to 
the  docketing  of  the  decree. 

As  to  Ilibbord's  claim,  it  is  immaterial  whether  the  undertaking  on 
appeal  in  Hibberd  v.  Chipman  and  Aughenbaugh  was  sufficient  to  pro- 
vent  issuing  execution  or  not.    If  the  undertaking  on  appeal  did  not 
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prevent  the  issuing  of  an  execution  by  Hibbcrd ;  if  his  lien  conmienced 
running  from  the  docketing  of  his  judgment,  March,  1855,  then  it 
expired  on  the  jfirst  of  March,  1857.  His  sale  of  the  tract  took  place 
on  the  thirtieth  of  April,  1858,  some  fourteen  months  after  the  lien 
had  expired.  If,  on  the  contrary,  the  undertaking  on  appeal  did 
prevent  the  issuing  of  an  execution  until  the  filing  of  the  remittitur, 
then  Hibberd^B  judgment  stood  in  the  same  position  as  the  Moss  de- 
cree, before  the  ascertainment  of  the  deficiency  on  the  Moss  decree. 
In  other  wordB,no  execution  could  be  issued  upon  the  Moss  decree  until 
the  ascertainment  of  the  deficiency;  so  no  execution  could  be  issued  on 
the  Hibberd  judgment  until  the  filing  of  the  remittitur  from  the  Su- 
preme Court.  If  the  undertaking  on  appeal  stayed  the  issuing  of  an 
execution,  then  Hibberd's  lien  commenced  on  tlie  twenty-seventh  of 
May,  1857,  the  date  of  the  filing  of  the  remittitur,  whilst  Freaner's 
lien  commenced  upon  the  twenty-fourth  of  August,  1855,  the  date  of 
the  report  of  deficiency.  If  his  right  to  issue  execution  was  stayed, 
then  the  sale  was  made  after  his  lien  expired.  Hence,  Hibberd  has 
no  claim  to  the  two  hundred  and  twenty-three  acre  tract.  . 

As  to  Mastick's  claim  to  this  tract  under  the  decree  of  Drexel,  Sa- 
ther  &  Church,  it  is  inferior  to  the  claim  of  Freaner,  because  that  de- 
cree was  docketed  May  22d,  1855,  while  the  Moss  decree,  under  which 
Freaner  claims,  was  docketed  Nov.  24th,  1854,  and  according  to  the 
points  made  above,  became  a  prior  lien.  Besides,  the  lien  under  the 
Drexel  decree  had  expired  —  the  decree  being  docketed  May  22d,  1855, 
and  the  sale  taking  place  June  10th,  1857,  more  than  two  years  after- 
wards. The  statute  runs  from  the  docketing  of  the  decree  and  not 
from  the  ascertainment  of  the  deficiency. 

E.  W.  F.  Shan,  for  Hibberd  in  repl> 

I,  There  is  no  error  in  the  decision  of  the  Coar^  below  touching 
the  alleged  judgment  in  favor  of  Briggs  and  McQowan. 

No  final  judgment  was  entered  up  in  the  District  Court;  and  if  the 
attention  of  the  Supreme  Court  had  been  directed  to  the  point,  the 
appeal  taken  by  Chipman  and  Aughenbaugh  must  have  been  dis- 
missed. There  was  a  finding  for  the  defendants,  but  no  judgment  or 
decree  upon  the  subject  matter  of  the  suit  {Lisle  v.  Khea,  9  Mi?5, 
172.) 

1.  The  alleged  judgment  in  the  judgment  book  is  void  on  it?  face, 
and  would  be  rejected  on  inspection.  It  was  a  rule  of  the  common 
law,  that  an  entry  in  Arabic  figures  could  not  be  received  as  a  record, 

Digitized  by  VjOOQ IC         ^ 


*14  SUPREME  COUET  —  OCTOBEB  TERM,  1860. 

Chapln  V,  Broder. 

even  when  they  appeared  within  the  body  of  the  writing,  and  were  con- 
sistent with  it  Here,  however,  there  was  a  manifest  alteration  at  some 
period  subsequent  to  the  date  of  the  writing  in  the  book.  The  place 
where  the  sum  would  naturally  be  entered  in  words,  is  filled  by  the 
statement  of  a  fact,  which  in  legal  effect,  was  a  waiver  of  costs.  (Pr. 
Act,  sec.  510.)  "  No  bill  of  costs  filed  within  the  time  specified  by  law/* 

2.  In  order  to  charge  the  defendant  in  execution,  or  bind  his  hands^ 
or  to  proceed  against  him  by  action  of  debt  or  scire  facias,  on  the  judg- 
ment, "  &c."  it  is  necessary  that  the  judgment  should  be  entered  of 
record  and  docketed,  and  the  judgment  roll  carried  to  and  filed  in  the 
treasury  of  the  Court.  (Tidd  Prac.  S43.)  The  record  of  nisi  prius 
ought  to  be  warranted  by  the  roll,  and  if  it  vary  from  it,  it  is  void* 
(Young  v.  Englefield,  Cro.  Jac.  670.)  It  is  the  judgment  roll  which 
constitutes  the  record  and  imports  verity.  Our  statute  has  not  altered 
the  English  rule.     (Pr.  Act,  sees.  203,  204.) 

Upon  consulting  the  roll,  we  find  that  the  judgment,  so  called,  aa 
entered  in  the  book,  is  literally  copied  into  it.  No  sum  is  expressed^ 
either  in  words  or  figures^  but  the  same  statement  appears  therein  — 
"  No  bill  of  costs  filed  within  the  time  specified  by  law/' 

The  failure  to  enter  up  judgment  for  costs  was  not  caused  by  mis- 
prision of  the  Clerk.  He  had  no  power  to  enter  up  such  judgment, 
unless  a  bill  of  casts,  duly  verified,  had  been  filed.  The  interpolation 
of  one  hundred  and  twenty-seven  dollars  and  fifty  cents  on  the  margin 
of  the  judg'  int  book,  was  not  an  amendment  of  the  judgment;  for 
theie  was  Jioiliijig  to  amend  by,  and  no  order  appears  to  have  been  at 
any  time  in;ide,  authorizing  an  amendment 

3.  There  Wiis  uo  judgment  docketed,  without  which  there  could  be 
no  lien. 

In  the  column  under  the  caption  of  "Judgment,"  and  in  the  same 
continuous  line  with  the  names  of  the  parties,  plaintiff  and  defendant, 
dates,  &c.,  this  entry  was  made :  "  No  bill  of  costs  filed." 

■D,,^.  ;+  ia  a^iA  +v,o+  +u^^«  ic  «T|other  entry  inserted  in  the  docket,  over 

/s  and  Sheriff's  fees,  one  hundred  and 
cents/' 

that  entry,  either  in  the  judgment  roll 
ry  itself  purport  to  be  the  amount  of  a 

ire  allowed  by  statute  to  be  taxed  up  by 
;he  execution,  after  judgment,  and  may 
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be  retaxed  at  any  time,  even  after  the  Sheriff  has  levied  the  money. 
But  that  is  not  permitted  under  our  statute.  Here,  execution  io» 
costs  cannot  issue,  except  on  a  judgment  for  costs  duly  rendered  and 
entered  up  for  a  specific  sum.  (Pr.  Act,  sec.  610.)  At  common  law, 
neither  party  recovered  costs'  of  the  other.  (4  Wash.  C.  C.  107.) 
It  is  not  in  the  power  of  the  Court  to  give  costs,  where  the  statute 
declares  that  costs  shall  not  be  recovered.  {Jvion  v.  Macf adder,  1 
Ashmead,  1;  Bills  v.  Harris,  2  Vir.  Cas.  26.) 

4.  It  is  said  that  the  plaintiffs  in  this  case  are  hofia  fide  purchasers, 
without  notice. 

They  are  1^  assailants,  in  equity,  and  cannot  rest  their  case  on 
that  position.  The  question  is,  have  they  shown  a  perfectly  good 
title,  as  against  the  defendants,  Hibberd  and  Freaner,  under  the  sale 
on  execution  in  favor  of  Briggs  and  McGowan  ?  In  order  to  do  so,  it 
is  necessary  that  they  should  have  proved,  not  only  the  existence  of  a 
valid  judgment  against  Chipman  and  Aughenbaugh,  but,  also,  a 
judgment  lien  prior  in  date  to  the  first  of  March,  1855. 

II.  On  the  first  of  March,  1855,  Hibbard  recovered  a  judgment 
against  Chipman  and  Aughenbaugh,  which  was  regularly  docketed  on 
the  same  day.  An  appeal  was  perfected  on  the  third  of  March,  (the 
same  month)  by  filing  an  undertaking  in  the  sum  of  thi'ee  himdred 
dollars;  and,  for  the  purpose  of  staying  execution,  in  the  further 
snni  of  $17,200,  being  double  the  amount  of  the  plaintiffs'  pecuniary 
judgment,  exclusive  of  costs.  On  the  twenty-third  of  the  same  month, 
an  additional  undertaking  was  filed  in  the  sum  of  $8,600,  being  the 
exact  amount  of  the  damages  recovered. 

One-half  of  the  premises  in  question  was  sold  under,  execution,  be* 
fore  the  lapse  of  two  years  from  the  date  of  the  judgment  The  other 
half  was  sold  under  an  alias  execution  within  two  years  from  the 
date  of  filing  the  remittitur  from  the  Supreme  Court  The  remit- 
titur was  filed  twenty-seventh  May,  1856,  and  the  sale  was  made 
thirtieth  April,  1858.  If  there  was  a  stay  of  execution,  pending  the 
appeal,  then  the  judgment  lien  had  not  expired  at  the  time  of  the 
second  sale.    {Dewey  v.  Latson,  6  Cal.  130.) 

By  the  common  law,  a  writ  of  error  operated  as  a  supersedeas  to 
the  execution  without  bail.  (Tidd  Prac.  1074, 1075.)  The  stay  of  exe- 
cution is  not,  therefore,  a  privilege  conferred  by  statute.  The  statute 
simply  requires  security  to  be  given,  for  the  purpose  of  indemnifying 
the  appellee  or  defendant  in  error  from  loss  by  Hie  delay.    If  the  bftiT 
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or  undertaking  is  suflBcient  for  that  pnrpofle,  it  would  seem  to  answer 
the  intent  of  the  statute. 

But  if  technical  exactness  is  imperativdy  demanded  by  the  statute, 
it  would  necessarily  follow  that  if  the  undertaking  should  be  for  one 
dollar,  or  even  one  cent  more  than  double  the  amount  of  the  judg- 
ment, it  would  be  inoperative  to  stay  execution.  But  the  law  has 
been  held  to  be  otherwise.    (11  HI.  419.) 

The  question  is  not  whether  Hibbard  could  have  applied  for  and 
obtained  a  rule  upon  the  appellants,  Chipman  and  Aughenbaugh,  to 
give  an  undertaking  in  a  larger  sum,  on  pain  of  allowing  execution  to 
issue,  but  whether  he  was  at  liberty  to  treat  it  as  a  nullity,  and  sue  out 
execution  without  the  action  of  the  Court.  If  he  refrained  from  issu- 
ing execution,  it  is  not  doubted  that  the  sureties  in  the  undertaking 
would  be  bound,  notwithstanding  the  instrument  did  not  literally  con- 
form to  the  directions  of  the  statute.  Certainly,  so  soon  as  their  ob- 
ligation became  fixed  as  sureties  in  the  undertaking,  to  wit:  at  the 
'  time  of  filing  it,  the  appellee  became  reciprocally  bound  to  submit  to 
the  stay ;  for  so  long  as  he  could  treat  it  as  a  nullity,  so  could  they. 

An  injunction  suspends,  but  does  not  defeat  a  judgment  lien. 
(Overton  v.  Perkins,  Mart.  &  Yerg.  367.)  A  special  injunction  takes 
effect  only  after  a  bond  has  been  given.  But  no  one  can  disregard 
the  injunction  because  the  bond  is  insuflBcient,  either  in  amount  or 
otherwise.  He  must  take  his  rule,  that  unless  a  good  bond  be  given 
by  a  given  day  the  injunction  shall  be  dissolved. 

The  undertaking  in  question  was  just  twice  the  sum  recovered  by 
the  plaintiff,  without  costs,  and  was  evidently  intended  to  conform 
to  the  statute. 

Hibberd  could  not  have  complained  that  the  undertaking  was  not 
suflBciently  large  to  afford  ample  indemnity.  The  only  objection  he 
could  have  urged  would  have  been,  that  it  was  not  precisely  in  double 
the  amount  of  judgment,  including  damages  and  costs. 

ni.  On  the  twenty-second  of  November,  1854,  Moss  obtained  a 
decree  of  foreclosure  and  sale  of  certain  mortgaged  premises,  against 
Aughenbaugh.  There  was  a  sale  under  the  decree  July  25th,  1855, 
and  report  of  sale  filed  on  the  thirty-first  of  the  same  month. 

Drexel,  Sather  and  Church  had  obtained  a  similar  decree  against 
Aughenbaugh,  under  which  a  sale  was  made  July  24th,  1855,  and 
report  thereof  returned  and  filed  the  same  day. 

The  decree  of  foreclosure,  under  the  old  chancery  practice,  eithei 


Digitized  by 


Google 


STJPREME  COURT  —  OCTOBER  TERM,  1860.  417 


Chapln  V.  Broder. 


operated  in  personam,  by  foreclosing  the  mortgagor  of  his  right  to 
redeem,  or  in  rem,  by  directing  a  sale  of  the  mortgaged  land.  It  did 
not  possess  the  character  or  form  of  judgment  at  law,  on  which  exe- 
cution could  at  once  issue,  to  be  levied  of  goods  and  chattels,  landa 
or  tenements  of  the  debtor. 

To  obviate  the  necessity  of  suing  at  law  upon  the  personal  obligation 
for  any  deficiency  which  might  exist,  after  exhausting  the  mortgage 
securit}',  the  revised  code  of  N'ew  York  provided  that  the  Court  should 
have  power  to  decree  payment  of  the  balance  of  the  mortgage  debt 
that  may  remain  after  sale  of  the  premises,  and  to  issue  the  necessary 
executions  therefor  against  other  property  of  the  debtor.  (2  Rev. 
Code,  191,  sec.  158.) 

It  was  well  settled  in  New  York,  that  a  decree  of  that  character 
creates  no  lien ;  that  no  lien  could  exist  until  the  complainant  was  in  a 
condition  to  sue  out  execution,  which  was  after  the  master's  report  of 
sale  had  been  confirmed. 

If  the  Sheriff's  repori;  of  sale,  under  the  decree,  is  not  required  in 
practice  here,  to  be  confirmed  or  passed  upon  by  tlie  Court,  the  neces- 
sity of  filing  the  report  still  exists ;  for  until  then,  the  balance  unsatis- 
fied, if  any,  cannot  be  known,  and  no  execution  can  issue  for  such 
balance.  Until  that  has  been  done,  the  decree  does  not  assume  the 
character  of  a  pecuniary  judgment  at  law,  and  cannot  be  held  to  be  a 
lien,  either  upon  principle  or  authority. 

The  case  was  argued  and  submitted  at  the  January  term,  1860.  At 
the  July  term,  in  accordance  with  an  order  of  the  Court,  it  was  again 
argued  and  submitted. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  con- 
curring. 

This  is  an  action  to  quiet  the  title  to  certain  land  in  the  county  of 
Alameda.  The  land  is  divided  into  three  tracts,  one  of  which  con- 
tains two  hundred  and  twenty-three  acres,  and  the  other  two,  one  hun- 
dred and  eleven  acres  each.  Chapin  and  Mastick,  the  plaintiffs,  and 
Hibberd  and  Freaner,  defendants,  are  the  only  parties  interested  in 
the  controversy.  Chapin  claims  to  be  the  owner  of  the  two  tracts  of 
one  hundred  and  eleven  acres,  and  Mastick  claims  the  tract  of  two 
hundred  and  tweaty-three  acres.  Hibberd  claims  all  three  of  the 
tracts,  and  the  tract  of  two  hundred  and  twenty-three  acres  is  also 
claimed  by  Freaner.  The  land  Ixjlonged  originally  to  William  W. 
Vol.  XVI.—  27 
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Chipman  and  Gideon  Anghenbangh,  and  sold,  as  their  property,  under 
certain  judgments  recovered  against  them  in  the  District  Court  for 
Alameda  county.  Under  these  judgments  the  present  claimants  ac- 
quired whatever  rights  they  possess,  and  the  questions  in  the  case  turn 
upon  their  validity  and  effect. 

First  in  order,  is  a  judgment  in  favor  of  Martin  C.  Briggs  and  James 
McQowan,  rendered  on  the  twenty-second  of  August,  1854.  This  is 
a  judgment  for  costs,  and  it  is  admitted  that  no  memorandum  of  the 
costs  was  delivered  within  the  time  limited  by  the  statute.  The  judg- 
ment, as  entered  in  the  judgment  book,  recites  this  fact,  but  includes 
certain  fees  which  had  been  paid  to  the  ofl5cers  of  the  Court ;  and  it  is 
contended  that  these  fees  were  properly  inserted  in  the  judgment. 
Their  insertion  was  a  mere  ministerial  act  of  the  Clerk,  and  the  valid- 
ity of  this  act  depends  entirely  upon  the  authority  for  its  performance. 
The  recovery  of  costs  is  a  matter  regulated  exclusively  by  statute,  and 
the  mode  pointed  out  for  that  purpose  must  be  strictly  pursued.  If  the 
provisions  upon  the  subject  in  force  at  the  time  of  the  rendition  of  this 
judgment,  were  not  complied  with,  the  fees  were  improperly  inserted, 
and  to  that  extent  the  judgment  cannot  be  maintained.  The  Practice 
Act,  as  it  then  stood,  provided  that  the  prevailing  party  should  be 
allowed  certain  sums,  by  way  of  indemnity  for  his  expenses  in  the 
action,  and  that  the  sums  so  allowed  should  be  termed  costs.  (Com. 
Laws,  sec.  494.)  For  the  purpose  of  recovering  the  costs,  the  party 
was  required  to  deliver  to  the  Clerk  of  the  Court  a  memorandum  of 
ihe  items;  and  it  was  provided  tliat  he  might  include  in  the  costs  all 
necessary  disbursements,  including  the  fees  of  officers  allowed  by  law, 
the  fees  of  witnesses,  expenses  in  taking  depositions  by  commission  or 
otherwise,  the  compensation  of  Referees,  and  the  fees  paid  on  the  com- 
mencement of  the  action,  or  on  filing  a  notice  of  appeal.  The  mem- 
orandum, accompanied  by  an  affidavit  of  its  correctness,  was  required 
to  be  delivered  within  twenty-four  hours  after  the  rendition  of  the  ver- 
dict, and  if  not  so  delivered,  it  was  declared  that  the  costs  should  be 
deemed  waived.  (Id.  610,  sec.  510.)  It  was  provided  that  the  Clerk 
should  include  in  the  judgment  entered  up  by  him,  the  costs,  etc.  We 
do  not  see  how  there  can  be  any  difference  of  opinion  as  to  the  con- 
struction of  these  provisions.  The  successful  party  was  allowed  certain 
sums,  by  way  of  indenmity  for  his  expenses,  and  these  allowances  were 
denominated  costs.  Xo  distinction  was  made  between  the  fees  of  officers 
and  other  expenses,  and  disbursements  of  ever}'  character  were  placed 
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upon  the  same  footing.  The  party  entitled  to  costs  was  required  to 
claim  them  in  a  particular  manner,  and  the  consequence  attached  to 
failure  was,  that  they  should  be  considered  waived..  When  properly 
claimed,  it  was  the  duty  of  the  Clerk  to  include  them  in  the  judg- 
ment; but  until  they  were  claimed,  he  was  vested  with  no  authorily  for 
that  purpose.  There  was  no  general  right  of  recovery,  and  the  pro- 
visions in  relation  to  the  delivery  of  a  memorandum  were  not  intended 
to  be  directory.  No  right  was  created,  apart  from  the  remedy  pro- 
vided for  its  enforcement,  and  in  respect  to  this  remedy  there  is  no 
room  for  construction.  It  was  expressly  declared,  that  a  failure  to 
deliver  the  memorandum  within  the  time  specified,  should  operate  as 
a  waiver  of  the  costs.  Such  a  failure  not  only  extinguished  the  rem- 
edy, but  forfeited  the  right  itself.  It  is  contended  that  an  objection  of 
this  nature  is  not  available  in  a  collateral  proceeding;  but  this  view, 
we  think,  is  incorrect.  The  objection  goes  to  the  legality  of  the  judg- 
ment, and  the  ground,  upon  which  it  proceeds  is,  that  the  judgment 
pro  tanto  is  a  nullity.  If  costs  are  legally  inserted,  the  act  of  insert- 
ing them  is  simply  void,  and  there  is  no  reason  why  this  illegality 
may  not  be  inquired  into  collaterally.  Under  the  code .  of  New 
York,  costs  are  taxed  by  the  Clerk,  upon  notice  to  the  adverse 
party,  but  no  time  is  fixed  within  which  the  notice  is  to  be  given,  and 
the  costs  are  not  waived  by  a  failure  to  give  it.  The  Courts  hold  that 
the  provisions  in  regard  to  notice  are  directory,  merely,  and  that  the 
remedy,  when  the  notice  has  not  been  given,  is  by  a  motion  to  retax. 
The  cases  show,  however,  that  the  rule  would  be  different  if  the  right 
to  recover  depended  upon  the  giving  of  the  notice,  and  a  time  were 
fixed  within  which  the  notice  must  be  given.  It  has  been  uniformly 
held  that  the  insertion  of  the  costs  in  the  judgment  did  not  take 
away  the  right  to  retax,  upon  motion. 

There  is  another  view  of  this  judgment  which  is  equally  fatal.  The 
Clerk  had  no  right  to  insert  the  costs  after  the  ju(l<2^ncnt  was  entered 
up  and  the  record  completed.  The  language  of  the  statute  was,  that 
he  should  include  the  costs  in  the  judgment,  and  not  that  he  should 
enter  the  judgment  and  at  some  subsequent  period  insert  the  costs. 
His  authority  terminated  with  the  entry  of  tlio  judgment,  and  if  by 
mistake,  or  otherwise,  the  costs  were  omitted,  the  remedy  was  by  a 
motion  to  amend.  The  Court  alone  was  rom])otent  to  grant  the  relief, 
and  the  act  of  the  Clerk  was  illegal  and  void. 

The  title  of  Chapin  rests  entirely  upon  this  judpnent,  and  the  view 
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we  have  taken  disposes  of  the  controversy  as  to  him.  The  costs  on 
appeal  were  never  entered  upon  the  judgment  docket,  and  conse- 
quently did  not  become  a  lien  upon  the  property  until  the  levy  of  the 
execution.  The  rights  of  Hibberd  had  then  attached,  and  his  title  to 
the  two  tracts  of  one  hundred  and  eleven  acres  is  perfect  and  complete. 
Mastick  claims  under  this  judgment,  and  also  under  a  judgment  in 
favor  of  Drexel,  Sather  &  Church,  rendered  on  the  twenty-second  of 
May,  1855.  It  is  proper,  before  considering  the  question  in  relation 
to  this  judgment,  to  refer  to  the  judgment  relied  upon  by  Hibberd. 
This  judgment  was  rendered  on  the  first  of  March,  1855,  and  duly 
entered  upon  the  judgment  docket  An  appeal  was  taken  to  this  Court, 
but  the  undertaking  filed  was  in  a  less  sum  than  tliat  required  by  the 
statute  to  stay  proceedings  in  the  Court  below.  The  undertaking  was 
excepted  to,  but  no  effort  was  made  to  enforce  the  judgment  during 
the  pendency  of  the  appeal.  The  question  is,  whether  the  appeal  op- 
erated to  extend  the  lien  beyond  the  period  of  two  years  from  the 
docketing  of  the  judgment.  The  Court  below  held  that  it  did  not, 
and  we  are  of  the  same  opinion.  The  case  of  Dore  v.  Covey  (13  Cal. 
502)  is  not  in  point.  The  question  there  was,  whether  the  insufficiency 
of  the  undertaking  to  stay  proceedings  was  available  to  the  sureties  as 
a  ground  of  defense,  and  no  opinion  whatever  was  expressed  upon  the 
question  now  before  the  Court.  The  two  questions  are  entirely  differ- 
ent, and  we  are  unable  to  sec  in  what  respect  their  determination  de- 
pends upon  the  same,  or  even  analogous  principles.  The  whole  inquiry 
here  would  seem  to  be,  whether  the  party  was  in  a  situation  to  prose- 
cute his  judgment  to  satisfaction,  and  upon  this  subject  there  can  be 
no  difference  of  opinion.  He  was  under  no  legal  disability,  and  the 
course  which  he  pursued  was  a  matter  of  choice,  and  not  of  necessity. 
He  might  have  sued  out  an  execution  at  any  moment,  and  his  mere 
omission  to  do  so  was  not  sufficient  to  preserve  the  lien.  In  Dewey  v. 
Latson,  (6  Cal.  130)  the  decision  proceeded  entirely  upon  the  ground 
that  the  filing  of  a  proper  undertaking  operated  as  a  suspension  of 
the  right  to  enforce  the  judorment.  An  undertaking  insufficient  in 
amount  has  no  such  effect,  and  if  this  had  been  the  character  of  the 
undertaking  in  that  ease,  there  is  no  doubt  that  the  decision  would 
have  been  different.  "  The  obvious  intention,'^  said  the  Court,  "  was 
to  charge  the  estate  of  the  judgment  debtor,  and  give  fhe  creditor  two 
years  to  make  his  money.  The  statute  intended  that  the  time  should 
run  from  the  docketing  of  the  judgment,  or  the  period  at  which 
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the  plaintiff  was  in  a  situation  to  take  out  execution,  and  pursue  his 
remedy  to  final  satisfaction.  By  the  defendant's  own  act,  the  force  of 
that  judgment  has  been  suspended,  and  the  lien,  which  is  merely  an 
incident,  must  share  a  like  fate.  It  would  be  absurd  to  say  that  a  lien 
attached  upon  a  judgment,  and  expired  by  its  own  limitation,  while 
the  judgment  was  still  in  fierij  and  could  not  be  prosecuted  to  full 
fruition.^'  No  objection  was  made  to  the  sufBciency  of  the  under- 
taking, and  the  case  turned  wholly  upon  the  legal  impediment  in  the 
way  of  the  plaintiff.  The  defendant,  by  complying  with  the  statute, 
had  obtained  a  stay  of  proceedings,  and  the  plaintiff  was  cut  off  from 
the  privilege  of  pursuing  his  remedy  p**nding  the  appeal.  These  were 
the  reasons  given  for  the  decision,  and,  in  our  opinion,  they  are  the 
only  reasons  upon  which  it  can  be  maintained.  To  apply  the  same 
rule  in  all  cases,  without  reference  to  the  sufficiency  of  the  under- 
taking, woxdd  be  to  ignore  the  provisions  of  the  statute. 

The  resxdt  of  our  conclusion  upon  this  point  is,  that  the  claim  of 
Hibberd  to  the  tract  of  two  hundred  and  twenty-three  acres  is  not 
maintainable.  His  rights  were  acquired  subsequently  to  those  of  Mas- 
tick  and  Freaner,  and  the  controversy  as  between  them  is  the  only 
remaining  subject  of  consideration. 

The  judgment  of  Drexel,  Sather  &  Church,  under  which  Mastick 
claims,  was  for  the  foreclosure  of  a  mortgage  upon  otlier  property,  sit- 
uated in  the  same  county.  This  judgment  was  in  the  form  usually 
adopted  in  such  cases.  It  ascertained  the  amount  due,  and  directed  a 
sale  of  the  mortgaged  premises,  and  the  application  of  the  proceeds  to 
the  payment  of  the  debt.  It  provided  for  the  recovery  of  any  defi- 
ciency which  might  exist,  and  authorized  the  issuance  of  an  execution 
for  that  purpose.  It  was  docketed  on  the  twenty-second  of  May,  1855. 
Freaner  claims  under  a  judgment  of  the  same  character,  rendeied  on 
the  twenty-fourth  of  N'ovember,  1854,  and  docketed  on  the  same  day. 
Neither  of  these  judgments  was  satisfied  by  a  sale  of  the  mortgaged 
property.  Under  the  former,  the  sale  was  made,  and  a  report  of  the 
deficiency  filed,  on  the  twenty-fourth  of  July,  1855.  Under  the  latter, 
the  sale  was  made  on  the  twenty-first  of  July,  1855,  and  a  report  of  the 
deficiency  filed  on  the  twenty-fourth  of  August,  1855.  The  question 
is,  at  what  time  did  the  lien  of  these  judgments  attach  upon  the  land 
in  controversy.  On  behalf  of  Freaner,  it  is  contended  that  the  lien 
attached  at  the  time  of  docketing;  but  it  is  urged  in  favor  of  Mastiok, 
that  no  lien  was  acquired  until  a  sale  was  made,  and  the  deficiency 
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ascertained.  Section  two  hundred  and  forty-six  of  the  Practice  Act 
provides  that,  "in  an  action  for  the  foreclosure  or  satisfaction  of  a 
mortgage  of  real  property,  or  the  satisfaction  of  a  lien  or  incumbrance 
upon  property,  real  or  personal,  the  Court  shall  have  power,  by  its 
judgment,  to  direct  a  sale  of  the  property,  or  any  part  of  it,  the  appli- 
cation of  the  proceeds  to  the  payment  of  the  amount  due  on  the  mort- 
gage, lien,  or  incumbrance,  with  costs,  and  execution  for  the  balance/' 
We  have  held,  in  reference  to  this  section,  that  in  actions  of  foreclosure 
its  effect  was  to  authorize  a  personal  judgment  against  the  mortgagor, 
in  addition  to  tlie  relief  usually  granted  in  such  cases.  {RoUitm  v. 
Forbes,  10  Cal.  299;  Boidand  v.  Leihy,  14  Id.  156.)  Where  siicli  a 
judgment  is  rendered,  there  is  no  doubt  that,  when  docketed,  it  be- 
comes a  lien  in  accordance  with  the  statute.  It  is  obvious,  however, 
that  nothing  but  a  judgment  establishing  a  definite  personal  liability 
can  have  this  efTeci.  A  mere  contingent  provision,  referring  to  no 
particular  amount,  and  in  abeyance  until  the  contingency  is  deter- 
mined, is  not  within  the  meaning  of  the  statute.  It  may  become  a 
valid  and  perfect  judgment;  but  until  the  amount  to  be  recovered  is 
ascertained  and  iSxed,  no  effect  can  be  given  to  it  a«  a  lien.  In  the 
present  case,  the  provisions  in  question  were  of  this  character,  and  no 
general  lien  was  acquired  by  the  docketing  of  the  judgment  It  is  no 
answer  to  say  that  the  judgments  contained  a  statement  of  the  amount 
due.  There  was  no  personal  judgment  for  this  amount,  nor  was  there 
anything  in  the  nature  of  a  personal  judgment,  beyond  the  mere  di- 
rection for  the  issuance  of  an  execution,  in  the  event  of  the  insuffi- 
ciency of  the  mortgaged  property  to  pay  the  debt.  The  whole  matter 
was  contingent,  indefinite  and  uncertain,  and  so  long  aa  this  contin- 
ued to  be  the  case,  no  effect  whatever  could  be  given  to  it. 

There  are  several  other  questions  alluded  to  in  the  briefs  of  counsel, 
but  they  are  not  of  sufficient  importance  to  demand  special  attention. 

We  think  the  conclusion  of  the  Court  below  was  correct,  and  the 
judgment  is  therefore  affirmed. 

On  petition  for  rehearing.  Cope,  J.  delivered  the  opinion  of  the 
Court  —  Baldwin,  J.  concurring. 

The  petition  for  a  rehearing  in  this  case  must  be  denied.  So  far  as 
Chapin  is  concerned,  it  is  unnecessary  to  add  anything  to  what  was 
said  in  our  former  opinion.  On  behalf  of  Ilibberd,  it  is  earnestly  con- 
tended that  the  views  expressed  by  us,  in  relation  to  the  effect  of  the 
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undertaking  to  stay  proceedings,  were  erroneous.  But  we  see  nothing 
in  the  authorities  cited  to  shake  our  confidence  in  these  views,  and  we 
are  satisfied  that  the  conclusion  arrived  at  was  correct.  It  is  evident 
that  the  judgment  might  have  been  enforced,  notwithstanding  the  un- 
dertaking, and  the  ver}^  ground  upon  which  the  Court  proceeded  in 
Dewey  v.  Latson  is,  therefore,  wanting.  Of  course,  the  mere  fact  that 
no  execution  was  issued  pending  the  appeal,  amounts  to  nothing,  and 
as  the  undertaking  was  insufficient  to  stay  proceedings,  we  do  not  see 
that  there  was  any  legal  necessity  for  the  course  pursued.  The  under- 
taking having  been  excepted  to,  there  is  no  foundation  for  the  argu- 
ment upon  the  ground  of  acquiescence;  nor,  indeed,  could  any  pre- 
sumption of  acquiescence  arise,  for  there  could  be  no  valid  waiver  of 
the  proper  statutory  undertaking,  except  in  writing.  (Pr.  Act,  sec. 
358.)  It  is  of  no  consequence  that  the  undertaking  was  accepted  and 
filed  by  the  Clerk ;  he  had  no  discretion  in  the  matter,  and  could  not 
bind  the  appellee  by  receiving  and  filing  the  undertaking  which  he 
had  no  authority  to  reject.  In  reference  to  the  rights  of  Freaner,  it 
is  only  necessary  to  say,  that  the  errors  of  fact  suggested  by  counsel 
are  immaterial,  and  do  not  affect  the  merits  of  the  controversy.  Our 
impression  as  to  the  character  of  the  judgment  of  Drexel,  Sather  & 
Church,  was  derived  from  the  report  of  the  referee,  and  may  have 
been  erroneous.  But  the  limitation  upon  the  lien  did  not  commence 
to  run  until  the  deficiency  was  ascertained,  and  an  execution  could  be 
issued  for  its  recovery,  and  the  legal  result  is  therefore  the  same.  The 
judgment  of  Freaner  created  no  personal  liability,  except  for  the  pay- 
ment of  the  deficiency. 
Rehearing  denied. 


CORNWALL  V,  CULVER  et  al. 

Thv  grant  from  Alyarado  to  Sntter.  of  June,  1841,  passed  to  Sutter  a  title  to 
the  land  it  embraces,  subject  to  be  defeated  by  the  subsequent  action  of  the 
Supreme  Government  and  Departmental  Assembly,  and  carried  with  it  a  right 
to  the  possession,  use.  and  enjoyment  of  the  land,  which  right  can  be  asserted 
in  our  Courts. 

Buch  grant  passed  a  present  and  immediate  Interest  to  the  grantee  In  the 
quantity  of  land  specifically  designated  —  eleven  leagues  —  to  be  surveyed  and 
laid  off  within  the  exterior  limits  of  the  general  tract  designated  in  the  grant, 
Iqr  the  offlcers  of  the  Government 
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The  land  upon  which  the  city  of  Sacramento   Is  situated,   is  within   the   exterior 

limits  of  the  grant  to  Sutter,  of  June  18th.  1841. 
Morton  v.  Folger,   (15  Cal.  275)    holding  that  the  deposition  of  a  surveyor,   who 

ran  the  boundary  lines  of  a  grant,  taken  in  one  action,  Is  admissible  in  another 

action  between  different  parties,  after  his  death,  as  hearsay  evidence  of  the 

location  of  such  lines,  affirmed. 

Circumstances  under  which  the  deposition  of  Violet,  now  deceased,  as  to  the 
boundary  lines  of  the  Sattor  grant  Is  admissible,  stated. 

Morton  v.  Folger,  (15  Cal.  275)  holding  the  declarations,  on  a  question  of 
boundary,  of  a  deceased  person  who  was  in  a  situation  to  be  acquainted  with  the 
matter,  and  who  was,  at  the  time,  free  from  any  Interest  therein,  to  be  admissi- 
ble, whether  the  boundary  were  one  of  general  or  public  interest,  or  were  one 
between  the  estates  of  private  proprietors,  affirmed.' 

Ferris  v.  Coover,  (10  Cal.  589)  holding  that  the  map  or  plat  referred  to  In  the 
grant  to  Sutter  must  be  regarded,  for  the  purpose  of  identifying  the  land,  as 
part  of  the  grant  itself;  that  the  description  given  in  the  grant  was  to  be 
taken  in  connection  with  the  lines  marked  on  the  map,  and  If  any  portion  was 
to  be  rejected,  reference  would  be  had  to  the  circumstances  under  which  the 
grant  was  made,  and  the  intention  of  the  parties,  and  to  ascertain  these,  parol 
evidence  was  admissible,  and  that  such  portion  would  be  rejected,  and  such 
construction  adopted,  as  would  give  effect  to  that  intention,  affirmed. 

In  ejectment  for  land  In  Sacramento  county,  claimed  under  Sutter's  grant,  the 
grant  by  Mlcheltorena  to  LeldesdorfT,  In  October,  1841,  is  competent  evidence 
to  show  that  the  tract  of  country  now  embraced  by  that  county  Is  included 
within  the  boundaries  of  the  grant  to  Sutter. 

For  land  within  the  boundaries  of  the  general  tract  granted  to  Sutter,  In  the 
county  of  Sacramento,  ejectment  wlli  lie  directly  upon  the  grant,  although  no 
official  survey  and  measurement  has  yet  been  made  by  the  officers  of  Govern- 
ment, and  although  it  may  appear,  when  such  survey  and  measurement  are 
made,  that  there  exists,  within  the  exterior  limits  of  tlie  general  tract,  a 
quantity  exceeding  the  eleven   leagues. 

■  Until  such  official  measurement,  no  Individual  can  complain,  nor  be  permitted  to 
determine,  in  advance,  that  any  particular  locality  will  fail  within  any  surplus 
over  and  above  the  specified  quantity,  .ind  thereby  justify  its  forcible  seizure 
and  detention  by  himself. 

The  evidence  In  this  case,  showing  that  the  land  within  Sacramento  county  was 
in  possession  of  Sutter,  by  permission  of  the  former  Government,  for  years  pre- 
vious to  the  cession  to  the  United  Stales;  llial  it  wa.s  subjected  by  liim  to  such 
USPS  as  he  desired;  that  he  liad  abstiluto  ecntiol  over  it.  without  disturbance 
by  any  one,  exercising  tlie  rle^hts  of  a  proprietor,  to  the  knowledge  of  the  Gov- 
ernment, and  with  its  reeoijnition  of  tlieir  existence;  that  lie  asserted  owner- 
ship of  the  land,  under  the  arrant  from  Alvarado.  and  tliat  for  years  after  the 
conquest  and  treaty,  his  claim  and  pofrsission  were  unquestioned ;  his  title, 
whether  It  be  regarded  as  a  legal  or  equitable  r>ne,  is  sufileient,  under  these  cir- 
cumstances, to  enable  him,  and  those  holding  under  him,  to  recover  or  maintain 
possession.  In  the  Courts  of  the  State,  at  least  until  the  United  States  Intervene, 
and  determine,  through  tlie  appropriate  (1<  p:irthirnts,  that  his  claim,  under  his 
grant,  shall  be  satlsOed  by  land  elsewhere  selected. 
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The  words  in  the  petition  of  Sutter  — "  not  Including,  In  said  eleven  leagues, 
the  land  which  is  periodically  Inundated  with  water  In  winter,"  and  the  words 
in  the  grant,  '*  without  including  the  lands  inundated  by  the  impulse  and 
currents  of  the  risers,"  mean  the  land  which  Is  regularly  Inundated  during 
the  winter,  and  refer  only  to  what  are  known  as  tule  la/nda»  No  other  lands 
will  meet  the  terms  of  the  petition. 

Appeal  from  the  Sixth  District. 

The  particular  facts,  further  than  as  they  appear  in  the  opinion  of 
the  Court,  are  not  necessary  to  be  stated.  They  were,  substantially, 
the  same  as  presented  in  the  case  of  Ferris  v.  Coover  (10  Cal.  589). 
The  Court  below  seemed  to  think  that  case  did  not  cover  this  in  all 
respects,  and  accordingly  instructed  the  jury,  in  substance,  among  other 
things,  that  if  the  boundaries  of  the  grant,  as  explained  by  the  map, 
contained  more  than  eleven  leagues  of  land,  the  grant  was  a  floating 
grant,  or  one  of  a  non-located  character,  and  if  the  eleven  leagues  had 
not  been  surveyed  and  located  by  the  proper  oflBcers  of  Government, 
ejectment  could  not  be  maintained  for  any  portion  of  the  land  granted. 

The  land  in  controversy  was  about  a  half  mile  south  of  Sutter^s  fort, 
in  Sacramento  county. 

Verdict  for  defendants;  judgment  accordingly;  plaintiff  appeals. 

Clark  &  Oass,  for  Appellant,  cited  Ferris  v.  Coover,  10  Cal.  589 ; 
Morton  v.  Folger,  15  Id.  275;  Seaward  v.  Malotte,  Id.  304;  Sutter  v. 
United  States,  21  How.  170,  as  conclusive  upon  all  the  material  ques- 
tions in  the  case. 

Bowie  &  Griffith,  for  Eespondents. 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  concur- 
ring. 

This  is  an  action  of  ejectment,  to  recover  the  possession  of  certain 
premises  situated  in  the  county  of  Sacramento.  The  plaintiff  deraigns 
his  title  from  a  grant  of  the  former  Mexican  Governor,  Alvarado,  to 
John  A.  Sutter,  bearing  date  on  the  eighteenth  of  June,  1841.  This 
grant  was  the  subject  of  extended  consideration  by  this  Court,  in  the 
case  of  Ferris  v.  Coover,  decided  at  the  October  term,  1858  (10  Cal. 
614) .  We  there  held  that  it  passed  to  Sutter  a  title  to  the  land  it  em- 
braces, subject  to  be  defeated  by  the  subsequent  action  of  the  Supreme 
Government  and  Departmental  Assembly ;  that  it  carried  with  it  the 
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right  to  the  possession,  use,  and  enjo}Tnent  of  the  land;  that  this  right 
could  have  been  enforced  nnder  the  former  Government,  and  was  pro- 
tected, like  any  other  right  of  property,  by  the  stipulations  of  the 
treaty  of  Guadalnpe  Hidalgo,  and  could  be  successfully  asseriied  in  our 
own  Courts.  Indeed,  it  is  a  matter  of  surprise  that  there  ever  was  any 
s(  rious  question  as  to  the  right  of  Sutter,  or  those  claiming  under  him, 
to  recover  possession  by  virtue  of  the  grant  itself.  The  grant  was  sub- 
jcvt  to  the  conditions  of  cidtivation  and  occupancy,  by  the  Meidcan 
regulations  of  November  2l8t,  1828,  and  a  compliance  with  these  con- 
ditions was  required  to  avoid  a  denouncement  and  a  possible  forfeiture 
of  the  land,  and  it  is  well  known  that  such  compliance  is  considered  as 
a  most  material  circumstance  in  cases  of  this  kind,  by  the  United 
Stat«*s  Courts,  in  determining  the  right  of  Mexican  grantees  to  a  recog- 
nition and  confirmation  of  their  claims. 

Wc  do  not  propose  to  consider  the  several  objections  taken  to  the 
ruling  of  the  District  Court  by  the  appellant.  We  shall  confine  our 
atlention  to  those,  the  determination  of  which  may  serve  as  a  guide  for 
the  disposition  of  the  case  on  another  trial,  and  the  disposition  of 
oilier  cases  of  a  similar  character  in  the  county  of  Sacramento. 

Tlie  validity  of  the  grant  is  not  questioned.  There  is,  indeed,  no 
doubt  of  its  validity.  It  has  been  held  valid  by  the  highest  tribunal 
of  the  United  States,  upon  a  direct  issue  on  that  point.  It  passed  a 
present  and  immediate  interest  to  the  grantee  in  the  quantity  of  land 
specifically  designated  —  eleven  leagues  —  to  be  surveyed  and  laid  off, 
within  the  exterior  limits  of  the  general  tract  designated  in  the  grant, 
by  the  oflBcers  of  the  Government.  Whatever  doubts  may  have  once 
existed  upon  the  question,  whether  the  land  upon  wliich  Sacramento  is 
situated  is  included  within  those  limits,  there  can  be  none  since  the  de- 
cision of  the  Supreme  Court  of  the  United  States  in  tlie  Sutter  case. 
In  Ferris  v.  Coover  we  held  that  the  map  or  plat  referred  to  in  the 
grant  was  to  be  regarded,  for  the  purpose  of  identifying  the  land,  aa 
})art  of  the  grant  itself,  as  much  so  as  if  incorporated  into  it ;  that  the 
description  given  in  the  grant  was  to  be  taken  in  connection  with  the 
lines  marked  on  the  map,  and  if  any  portion  was  to  be  rejected,  refer- 
ence would  be  had  to  the  circumstances  under  which  tlie  grant  was 
made,  and  the  intention  of  the  parties ;  and  to  ascertain  these,  parol 
evidence  was  admissible,  and  that  such  portion  would  be  rejected,  and 
such  construction  adopted,  as  would  give  effect  to  that  intention.  We 
further  held,  that  the  evidence  of  Sutter  and  Vioget,  given  in  that  case, 
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removed  nearly  all  the  difficulties  arising  from  inaccuracy  of  descrip- 
tion; that  it  established,  as  the  southern  line,  the  one  marked  on  the 
map  a  few  miles  south  of  the  American  river,  and  showed  the  caupe  of 
the  erroneous  designation  of  the  latitude,  not  only  of  the  southern, 
but  of  the  northern  line;  the  circumstances  under  which  the  land  was 
petitioned  for,  and  the  grant  made,  and  the  intention  of  the  parties, 
and  fixed  the  identity  of  the  cj^tablishraent  of  Xew  Helvetia,  with  the 
settlement  of  which  Sutter's  ford  was  the  head.  We  have  seen  noth- 
ing 3ince  which  has  created  a  doubt  of  the  correctness  of  the  views 
we  there  expressed,  but,  on  the  contrary,  much  to  streiigtlien  and  con- 
firm them.  In  tl^.e  case  of  The  United  Staies  v.  ^'^utifv,  ('ii  How.  171) 
Mr.  Justice  Campbell,  who  delivered  the  opinion  of  the  Supreme 
Court,  speaks  of  the  settlement  formed  by  Sutter  "near  the  junction 
of  tlie  Sacramento  and  American  rivers,  which  he  designated  New 
Helvetia,"  and  after  referring  to  the  map  which  accompanied  the 
grant,  and  the  traced  copy,  made  by  Vioget,  produced  and  filed  with 
the  petition  of  the  claimant  before  the  Land  Commission  —  the  orig- 
inal having  been  lost — says :  '^ith  this  map,  we  have  no  difficulty  in 
locating  the  grant  so  as  to  include  New  Helvetia.  Without  it,  the 
question  woxdd  be,  whether  the  general  description  of  New  Helvetia 
should  overrule  the  particular  description  by  metes  and  bounds,  con- 
tained in  the  third  condition ;  for  it  is  ascertained  that  the  exact  posi- 
tion of  the  line  of  latitude,  which  determines  the  southern  boundary, 
lies  twenty  miles  north  of  the  principal  establishment.  But  the  map 
shows  that  the  line  of  the  southern  boundary  is  south  of  New  Hel- 
vetia, and  is  so  related  to  natural  objects  represented  on  it,  as  to  be 
easily  determined.  Vioget  accounts  for  the  error  in  the  designation 
of  the  line,  by  the  imperfection  of  the  instruments,  and  proves  that 
a  starting  comer  was  fixed,  and  the  line  traced  on  the  ground. 
This  is  better  evidence  of  the  true  location  of  the  southern  line,  and 
conforms  to  the  probabilities  of  the  case/' 

Since  the  deposition  of  Vioget,  used  in  Ferris  v.  Coover,  was  taken, 
Vioget  has  died,  and,  in  the  present  case,  the  plaintiff  offered  to  read 
his  deposition,  taken  in  1850,  in  a  different  action,  between  different 
parties,  to  establish  the  exterior  lines  of  the  survey;  or,  in  other  words, 
the  position  of  the  southern  and  eastern  lines  of  the  grant  within  Sac- 
ramento county.  The  deposition,  thus  offered,  was  taken  in  an  action 
brought  for  the  possession  of  lands  within  the  city  of  Sacramento, 
in  which  the  plaintiff  deraigned  his  title,  as  in  the  present  case,  from 
the  grant  to  Sutter.     In  it  Vioget  testifies,  among  other  thinp^^^ii^ 
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substance,  that  he  prepared  the  map  annexed  to  the  petition  of  Sutter, 
at  the  latter's  request;  that  he  made  an  actual  survey  of  that  portion 
of  the  tract  which  lies  within  the  present  county  of  Sacramento;  and 
gives  the  lines  which  he  ran  for  the  southern  and  eastern  boundary. 
The  deposition  offered  was  excluded,  and  the  question  is  thus  pre- 
sented, whether  the  deposition  of  a  surveyor,  who  ran  the  boundary 
lines  of  a  grant,  taken  in  one  action,  is  admissible  in  another  action, 
between  different  parties,  after  his  death,  as  hearsay  evidence  of  the 
location  of  such  lines.  This  is  the  precise  question  determined  in  the 
recent  case  of  Morton  v.  Folger,  decided  at  the  January  term.  The 
question  is  one  of  great  practical  importance  in  this  country,  and  was 
the  subject  of  careful  consideration  in  that  case.  We  there  held, 
after  a  full  examination  of  the  authorities,  that  the  declarations,  on  a 
question  of  boundary,  of  a  deceased  person,  who  was  in  a  situation  to 
be  acquainted  with  the  matter,  and  who  was  at  tlie  time  free  from  any 
interest  therein,  were  admissible,  whether  the  boundary  were  one  of 
general  or  public  interest,  or  were  one  between  the  estates  of  private 
proprietors;  and  that,  this  being  so,  their  admissibility  could  not  be 
affected  by  the  fact  that  they  were  reduced  to  writing,  and  were  made 
under  the  solenmity  of  an  oath  in  a  judicial  proceeding;  but  that 
these  circumstances,  if  they  were  allowed  any  weight,  would  augment 
the  confidence  reposed  in  the  accuracy  of  the  declarations.  We  re- 
peat and  affirm  this  conclusion;  and  it  follows  that  the  Court  erred  in 
excluding  the  entire  deposition  offered.  So  much  of  it  should  have 
been  received  as  related  to  the  lines  of  the  boundaries  surveyed. 

The  grant  issued  to  William  A.  Leidesdorff  by  the  Mexican  Gov- 
ernor of  California,  Micheltorena,  on  the  eighth  of  October,  1844, 
and  the  accompanying  map,  were  properly  admitted.  The  tract  of 
land  that  grant  purports  to  transfer  is  situated  on  the  south  bank  of 
the  American  river,  and  is  described,  as  "  bounded  by  the  land  granted 
to  the  colony  of  Seiior  Sutter.'^  Upon  the  accompanying  map,  the 
establishment  of  New  Helvetia  is  designated  as  occupying  about  the 
true  position  of  Sutter's  Fort;  and  the  dividing  line,  separating  the 
tract  from  the  establishment,  is  delineated  as  running  southwardly 
from  the  American  river. 

This  grant  is  legitimate  evidence,  that  the  tract  of  country  now 
embraced  by  the  county  of  Sacramento  is  included  within  the  bounda- 
ries of  the  grant  to  Sutter,  furnished  by  the  highest  public  officer  of 
California  succeeding  Alvarado,  and  to  whose  charge  the  disposition  of 
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the  public  domain  of  the  Republic  in  this  Department  was  especially 
entrusted. 

For  the  land,  thus  shown  to  be  within  the  boundaries  of  the  general 
tract  granted  to  Sutter,  in  the  county  of  Sacramento,  ejectment  will  lie 
directly  upon  the  grant;  and  it  is  no  objection  to  a  recovery,  that  an 
official  survey  and  measurement  have  not  as  yet  been  made  by  the  offi- 
cers of  the  Government ;  and  that  it  may  possibly  appear,  when  such 
survey  and  measurement  are  made,  that  there  exists,  within  the  exterior 
limits  of  the  general  tract,  a  quantity  exceeding  the  eleven  leagues.  If 
there  be  such  excess,  it  is  for  the  Government  to  survey  and  lay  it  off. 
The  grant  contemplates  the  possibility  of  an  excess,  for  in  its  fourth 
condition  it  expressly  reserves  any  surplus,  found  upon  the  official 
measurement,  above  the  specified  quantity,  for  the  benefit  of  the  nation. 
Until  such  measurement,  no  individual  can  complain,  much  less  can  he 
be  permitted  to  determine,  in  advance,  that  any  particular  locality  will 
fall  within  the  supposed  surplus,  and,  thereby,  justify  its  forcible  seiz- 
ure and  detention  by  himself.  If  one  person  could,  in  this  way,  appro- 
priate a  particular  parcel  to  himself,  all  persons  could  do  so ;  and  thus 
the  grantee,  who  is  the  donee  of  the  Government,  would  be  stript  of 
its  bounty,  for  the  benefit  of  those  who  are  not  in  its  contemplation, 
and  were  never  intended  to  be  the  recipients  of  its  favors. 

The  evidence  in  the  record  shows  that  the  land  within  the  county  of 
Sacramento  was  in  the  possession  of  Sutter,  by  the  permission  of  the 
former  Government,  for  years  previous  to  tlie  cession  of  the  country  to 
the  United  States ;  that  it  was  subjected  by  him  to  all  such  uses  as  he 
desired;  that  over  it  he  had  absolute  control,  without  disturbance  by 
any  one,  exercising  the  rights  of  a  proprietor  to  the  knowledge  of  the 
Government,  and  with  its  recognition  of  their  existence;  that  he 
asserted  ownership  to  the  land  under  the  grant  from  Alvarado,  and 
that  for  years  after  the  conquest  and  treaty,  his  claim  and  possession 
remained  unquestioned.  His  title,  whether  it  be  regarded  as  a  legal,  or 
an  equitable  one,  is  sufficient,  under  tnese  circumstances,  to  enable  him, 
and  those  holding  under  him,  to  recover  or  maintain  possession  in  the 
Courts  of  the  State,  until,  at  least,  the  United  States  intervene  and 
determine,  through  the  appropriate  departments,  that  his  claim,  under 
his  grant,  shall  be  satisified  by  land  elsewhere  selected.  Thus,  far,  the 
United  States  have  given  no  countenance  to  any  intrusion  upon  this 
land;  but,  on  the  contrar}',  have  expressly  forbidden  the  assertion  of 
any  preemptive  rights  to  it,  or  to  any  lands  similarly  situated. 
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There  is  some  evidence  in  the  record  in  relation  to  overflowed  lands^ 
which  was  probably  introduced  in  consequence  of  the  reservation  of 
such  lands  from  the  grants  though  its  necessity^  as  the  case  was  pre- 
sented in  the  Court  below,  we  do  not  clearly  perceive.  But  as  the 
matter  may  be  again  referred  to  on  another  trial,  and  as  it  is  desirable 
that  there  should  be  some  end  to  the  present  controversy,  and  other 
controversies  of  a  similar  character,  with  respect  to  the  land  claimed 
under  the  grant  to  Sutter  in  Saramento  county,  it  will  be  well  to  look 
with  some  care  into  the  nature  of  this  reservation.  The  petition  of 
Sutter  is  for  eleven  leagues,  "  not  including  in  said  eleven  leagues  the 
land  which  is  periodically  inundated  with  water  in  winter.^'  The  grant 
i^  for  eleven  leagues  "without  including  the  lands  inundated  by  the 
impulse  and  currents  of  the  rivers.*'  The  language  of  the  grant  was 
'properly  intended  as  a  compliance  with  the  terms  of  the  petition,  .and 
has,  as  we  conceive,  but  one  meaning,  and  that  is,  to  exclude  lands 
which  are  inundated  during  the  winter,  and  does  not  apply  to  lands 
which  are  occasionally  flooded  upon  a  rise  of  the  rivers,  either  from 
protracted  rains  in  the  winter,  or  the  melting  of  the  snows  of  the  Sierra 
N"evada  in  the  spring.  The  whole  country  within  the  exterior  limits 
of  the  grant,  with  the  exception  of  small  portions  entirely  insufficient 
to  meet  the  quantity  specifically  granted,  is  sometimes  flooded  in  this 
way.  The  most  valuable  tracts,  both  for  cultivation  and  pasturage,  are 
the  low  lands  bordering  the  streams,  over  which  every  two  or  three 
years  the  water  rests  for  a  few  days  at  a  time.  It  was  these  lands 
which  any  one  in  the  position  of  Sutter,  at  the  time  he  presented  his 
petition  to  the  Government,  would  naturally  have  selected,  and  these 
lands  the  survey  actually  made  by  Vioget,  both  on  the  Sacramento  and 
the  Feather  rivers,  included.  As  we  read  the  petition  of  Sutter,  he 
solicits  the  eleven  leagues  excluding  the  land  which  is  periodically  in 
the  winter  inundated,  that  is,  the  lands  which  are  regularly  inundated 
during  the  winter,  and  refers  only  to  what  are  known  as  tide  lands. 
Xo  other  lands  will  meet  the  terms  of  the  petition.  These  lands  are 
regularly,  periodically,  every  winter,  inundated.  The  low  lands  which 
are  not  tule  lands,  are  not  thus  inundated  every  winter,  but  only  occa- 
sioTially — often  at  intervals  of  three  and  four  years.  The  tule  lands 
remain,  too,  inundated  to  a  greater  or  less  extent  during  the  entire 
winter  and  spring — until  the  waters  of  the  Sacramento  and  Feather 
rivers  subside  to  their  lowest  point.  The  loaj^t  rise  from  the  first  rains 
of  much  length  in  the  winter  cover  them  with  water.    They  are  unfit 
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for  cultivation  without  draining.  Within  the  exterior  limits  of  the 
grant  to  Sutter  there  is  an  immense  tract  of  these  tule  lands^  and  it  is 
to  them  that  the  reservation  applies.  x\ll  evidence  relating  to  other 
lands  than  those  of  this  character  is  irrelevant  and  inadmissible^  aAd 
should  be  excluded  on  another  trial. 

The  judgment  must  be  reversed  and  the  cause  remanded;  and  it  is 
80  ordered. 


THE  PEOPLE  V,  JEXKINS. 

Ox  trial  for  burglary,  the  Conrt  instructed  the  jury  that,  it  they  fdund  from  'the 

*     evidence  that  defendant  entered  a  certain  warehouse  in  the  night  time,  and 

took  therefrom  sundry  goods  and  chattels,  he  was  guilty  as  charged:    Held, 

that  the  instruction  was  wrong,  because  it  ignores  the  felonious  intent  of  tiie 

entry,  and  the  character  of  it. 

Appeal  from  the  Court  of  Sessions  of  San  Diego. 

Indictment  for  burglary,  in  entering  in  the  night  time  a  certain  ware- 
house^ and  stealing  various  goods  and  chattels.     The  indictment  was 
in  the  usual  form.     The  jury  being  instruQted,  as  is  stated  inihe  opin-  ~ 
ion  of  the  Court,  found  defendant  ^ilty  as  charged.    He  appeals/ 

Rohinson,  Beaiiy  &  Heacock,  for  Appellant. 

Thomas  E.  Williams,  Attorney  Oeneral,  for  Respondent 

Baldwin,  J.  delivered  the  opinion  of  the  Court —  Cope,  J.  concur- 
ring. 

The  judgment  in  this  case  must  be  reversed  for  error  in  the  instruc- 
tion, which  was  that,  if  the  jury  believed  that  the  defendant  entered 
the  warehouse  of  Caperon  &  Stevens  in  the  night  time,  and  took  there- 
from sundry  goods  and  chattels,  he  was  guilty  of  the  crime  of  burglary. 
The  charge  ignores  the  felonious  intent  of  the  entry,  and  the  character 
of  it. 

Judgment  reversed  and  cause  remanded. 
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DOLL  V.  FELLBB. 

Dbmurbsb  to  the  Jurisdiction  of  a  Court  of  general  Jurisdiction  lies  only  whert 
the  want  of  Jurisdiction  appears  afflrmatively  on  the  face  of  the  complaint. 
Otherwise,  of  Courts  of  limited  and  special  Jurisdiction;  there,  every  fact 
essential  to  confer  Jurisdiction  must  be  alleged. 

In  Courts  of  general  Jurisdiction,  the  cause  of  action  only  need  be  stated,  and 
the  want  of  Jurisdiction,  arising  from  insufficient  yalue  of  the  premises  sued 
for,  must  be  taken  advantage  of  in  some  other  way. 

A  complaint  in  ejectment  describing  the  premises  as  **  lot  No.  1  in  block  No.  28 
as  per  plot  of  the  town  of  Red  Bluff,  as  laid  out  by  the  Red  Bluff  Land  Cor* 
poration  in  1853,  being  on  the  corner  of  Main  and  Sycamore  streets,  twenty- 
five  feet  on  Main  by  one  hundred  and  fifteen  feet  on  Sycamore,  and  running 
back  to  the  alley,"  and  specifying  the  county  In  which  they  are  situated  by 
the  terms  "  in  said  county,"  referring  to  the  designation  "  county  of  Tehama,*' 
in  the  title  of  the  suit,  sufficiently  describes  the  premises.  The  description  by 
metes  and  bounds  is  required  only  so  far  as  they  may  be  necessary  to  identify 
with  certainty  the  property. 

In  actions  to  recover  real  property,  the  complaint  need  not  state  the  residence 
of  either  of  the. parties;  the  statute  provides  for  the  iritil  in  certain  counties, 
and  the  situation  of  the  premises,  not  the  residence  of  the  parties,  determinM 
the  county. 

Failure  of  defendant  in  ejectment  to  appear  when  the  cause  is  called  for  trial  — 
an  answer  being  in  —  authorizes  the  Court  to  try  it  without  a  Jury. 

Where  in  ejectment  tbe  facts  found  by  the  Court  authorized  a  Judgment  for  pos- 
session but  not  for  damages,  the  Judgment,  being  for  possession  and  damages, 
was  affirmed  in  the  Supreme  Court,  upon  respondent'!  remitting  tbe  damages 
and  paying  costs  of  appeal. 

Appeal  from  the  Fifteenth  District 

Defendant  appeals. 

L.  Sanders,  jr.,  for  Appellant. 

E,  B,  Orocker,  for  Respondent 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  con- 
curring. 

The  complaint  in  this  case  describes  the  premises,  for  the  possession 
of  which  this  action  is  brought,  as  "  lot  Xo.  1  in  block  No.  23  as  per 
plot  of  the  town  of  Red  Bluff,  as  laid  out  by  the  Red  Bluff  Land  Cor- 
poration in  1853,  being  on  the  corner  of  Main  and  Sycamore  streets. 
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twenty-five  feet  on  Main  by  one  hundred  and  fifteen  feet  on  Sycamore, 
and  running  back  to  the  alley,"  and  specifies  the  county  in  which  they 
are  situated  by  the  terms  "  in  said  county,"  referring  to  the  designation 
**  county  of  Tehama,"  preceding  the  names  of  the  parties  in  the  title. 
The  complaint  does  not  allege  the  value  of  the  premises,  and  asks  only 
fifty  dollars  damages  for  their  detention.  To  the  complaint  a  demurrer 
was  interposed,  on  the  grounds,  in  substance,  as  follows :  that  it  does 
not  show  that  the  Court  has  jurisdiction,  as  it  does  not  state  the  value 
of  the  property;  that  it  does  not  give  the  metes  and  bounds  of  the 
premises ;  and  that  it  does  not  mention  the  residence  of  the  parties,  op 
either  of  them.     There  is  nothing  in  any  of  these  grounds. 

1.  A  demurrer  to  the  jurisdiction  of  the  Court  only  lies  where  the 
want  of  such  jurisdiction  appears  affirmatively  upon  the  face  of  the 
complaint.  In  a  Court  of  limited  and  special  jurisdiction,  the  rule  is 
otherwise;  there,  every  fact  essential  to  confer  the  jurisdiction  must  be 
alleged.  In  Courts  of  general  jurisdiction  the  cause  of  action  need 
only  be  stated,and  the  want  of  jurisdiction, arising  from  the  insufficient 
value  of  the  premises,  must  be  taken  advantage  of  in  some  other  way, 

2.  The  description  of  the  premises  is  sufficient,  and  the  reference  to 
the  caption  of  the  complaint  indicates  the  county  in  which  they  are 
located.  The  description  by  metes  and  bounds  is  required,  only  so  far 
as  they  may  be  necessary  to  identify  with  certainty  tlie  property.  Here 
the  comer  of  the  streets,  the  number  of  feet  on  each  street,  the  running 
back  to  the  alley,  and  the  reference  to  the  plot  of  the  town  where  it  is 
**  laid  out,"  give  such  precision  to  the  premises  as  to  enable  the  officer 
upon  execution  to  place  the  plaintiff,  in  case  of  recovery,  in  possession. 

3.  It  was  unnecessary  to  mention  the  residence  of  the  parties,  or 
either  of  them.  The  statute  only  provides  for  the  trial  of  actions  in 
certain  counties,  and  with  reference  to  actions  to  recover  real  property, 
the  situation  of  the  premises,  and  not  the  residence  of  the  parties, 
determines  the  county.     (Prac.  Act,  sec.  18.) 

The  demurrer  having  been  overruled,  the  defendant  filed  an  answer ; 
but  when  the  cause  was  called,  failed  to  appear,  and  thereupon  the 
Court  proceeded,  tried  the  cause  without  a  jury,  found  the  facts,  and 
rendered  judgment  for  the  plaintiff  for  the  possession  of  the  premises, 
and  fifty  dollars  damages. 

The  failure  of  the  defendant  to  appear,  when  the  cause  was  called, 
authorized  the  trial  by  the  Court  without  the  intervention  of  a  jury. 
(Prac.  Act,  sec.  179;  Waltham  v.  Carson,  10  Cal.  180.)  The  facts 
Vol.  XVI.—  28 
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Estate  of  James  A.  Taylor,  deceased. 

found  do  not,  however,  warrant  the  Judgment  for  damages,  and  it  must 
be  modified  in  this  respect. 

Judgment  afiSrmed,  on  the  respondents  filing  a  remittitur  of  the 
fifty  dollars  damages,  and  paying  the  costs  of  appeaL 


ESTATE  OP  JAMES  A.  TAYLOB,  Deokased. 

'Am  nseator  or  admlnistratort  holding  a  debt  against  the  estate  of  the  deceased, 
cannot  pay  himself  and  claim  a  credit,  when  he  has  never  presented  his  claim 
for  allowance  to  the  Probate  Judge.  The  statute  requires  claims  against  the 
estate  to  be  presented  in  accordance  with  its  directions,  whether  the  claims  be 
held  by  executors  and  administratorst  or  by  other  creditors  of  the  deceased; 
and  if  not  so  presented  within  ten  months  from  publication  of  notice  for 
presentation,   they  are  barred. 

Atderman't  Btiate,  decided  at  the  April  Term,  1859,  overruled.     (Not  reported.) 

Appeal  from  the  Probate  Court 
D.  0.  ShattucJc,  for  Appellant. 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  concnr- 
Ting. 

After  a  careful  reexamination  of  the  question  presented  in  this  ease, 
we  adhere  to  the  former  opinion  reported  in  10  Cal.  482.  That  opin- 
ion was  overlooked  when  the  matter  of  Alderman's  Estate  was  before 
the  Court,  and  the  position  taken  in  the  latter  ease,  that  the  adminis- 
trator, holding  a  debt  against  the  estate  of  his  intestate,  can  pay  him- 
self and  claim  a  credit  when  he  has  never  presented  his  claim  for  allow- 
ance to  the  Probate  Judge,  cannot  be  sustained  under  our  statute. 
"  All  persons  having  claims  ^^  against  the  deceased  must  present  them 
for  allowance  —  the  executor  or  administrator  to  the  Probate  Judge 
alone  —  other  creditors  to  the  executor  or  administrator,  and  if  al- 
lowed, to  the  Probate  Judge  also.  If  not  thus  presented  within  ten 
months  after  the  publication  of  notice  for  the  presentation,  they  are 
barred  by  the  express  provision  of  the  statute.  The  requirement  to 
make  the  presentation  and  the  period  within  which  it  is  to  be  made 
are  the  same,  whether  the  claims  be  held  by  the  executor  or  adminiK 
trator,  or  by  other  creditors  of  the  deceased. 

Judgment  affirmed. 
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THE  PEOPLE  V.  WOOSTEB. 

» 

Mmubbkb  to  an  indictment  for  perjury  being  sustained,  the  District  Attorney 
took  no  exception,  but  moved  for  and  obtained  an  order  submitting  the  case  to 
another  grand  Jury.  Subsequently,  The  People  appeal  from  the  order  sustain- 
ing the  demurrer:  Held,  that  the  failure  to  except  and  taking  this  order  was 
an  acQuiescence  in  the  Judgment  on  demurrer,  and  a  waiver  of  any  right  to 
appeal. 

Appeal  from  the  Court  of  Sessions  of  San  Francisco. 

Indictment  for  perjury.  Defendant  demurred  on  the  grounds, 
among  others,  that  the  indictment  does  not  substantially  conform  to 
sections  two  hundred  and  thirty-seven  and  two  hundred  and  thirty- 
eight  of  the  Criminal  Practice  Act  in  certain  particulars,  naming 
them;  and  that  the  facts  stated  do  not  constitute  a  public  offense. 
Demurrer  sustained,  no  exception  being  taken  by  the  District  Attor- 
ney.   Further  facts  appear  in  the  opinion. 

Thomas  U.  Williams,  Aiiorney-Oeneral,  for  Appellant. 

Shaituckj  for  Respondent 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J. 
and  Cope,  J.  concurring. 

Upon  sustaining  the  demurrer  to  the  indictment  in  this  case, 
the  District  Attorney  took  no  exception;  but  moved  for  and  obtained 
an  order  submitting  the  case  to  another  grand  jury.  Tlu*  I'eople 
now  appeal  from  this  order  sustaining  the  demurrer.  We  think, 
under  the  circumstances,  the  appeal  should  be  dismissed.  A  contrary 
practice  would  lead  to  oppression  and  confusion.  The  failure  to  ex- 
cept and  taking  the  order  must  be  considered  an  acquiescence  in  the 
judgment  and  a  waiver  of  a  right  of  appeal.  If  the  grand  jury  had 
found  a  new  bill  on  the  resubmission,  no  appeal  would  lie,  of  course, 
from  any  disposition  of  the  demurrer  to  the  first  bill;  and  the  resub- 
mission of  the  matter  is  not  less  decisive  of  the  intent  to  abandon 
the  first  indictment,  and  to  hold  as  final  the  judgment  on  the 
demurrer. 

Appeal  dismissed. 
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,THE  PEOPLE  ex  rel,  DOWNER  v.  NORTON. 

BiZiATOB  conveyed  to  Y.  one-third  of  certain  real  estate,  In  consideration  that  Y. 
should  attend  to  a  suit  pending  in  the  name  of  relator,  for  the  recovery  of  the 
property.  Y.  employed  an  attorney  to  conduct  the  suit,  the  attorney  of  plain- 
tiir  being  discharged.  Relator  moved  the  Court  below  to  substitute  another 
attorney  in  place  of  the  one  employed  by  Y.  Court  refused  to  grant  the  motion 
—  the  only  reason  urged  for  the  substitution  being,  that  Y.  had  neglected 
to  prosecute  the  suit :  and  it  not  being  shown  that  the  agreement  between  him 
and  relator  had  been  canceled  by  the  parties.  Relator  applies  to  this  Court 
for  mandamus:  Held,  that  the  writ  lies ;  that  the  agreement  between  relator 
and  Y.  does  not  exclude  the  former  from  the  right  to  prosecute  the  suit,  and 
employ  such  attorney  as  he  chooses ;  that  the  exercise  of  this  right  will  not 
affect  any  right  Y.  may  have  in  the  property  or  suit ;  that  he  may  intervene,  if 
a  proper  case  be  made,  or  prosecute  his  rights  independently,  or  wait  until  a 
recovery,  and  then  claim  his  rights  under  the  contract  with  relator. 

Application  to  the  Supreme  Court  for  a  mandamus  to  the  Judge 
of  the  Twelfth  District. 

The  application  is  based  upon  an  affidavit  by  rdator,  setting  forth,  in 
Bubstance  that  he  is  plaintiff  in  the  suit  of  Oeorge  Downer  v.  Henry 
Thompson,  pending  in  the  Twelfth  District  Court;  that  the  suit  was 
instituted  for  him  by  Messrs.  F.  M.  &  H.  H.  Haight,  attorneys  at  law, 
in  1856,  for  the  recovery  of  one  hundred  vara  lot.  No.  39,  in  the  city 
of  San  Francisco,  and  by  them  conducted  until  April  10th,  185S, 
when  relator  entered  into  an  agreement  with  one  Yoxmtz  by  which 
he  agreed  to  take  charge  of,  and  to  prosecute  the  suit  to  final  judg- 
ment,  at  his  own  expense  —  without  cost  or  expense  to  relator  —  in 
consideration  of  an  undivided  one-third  interest  in  said  lot;  which  re- 
lator on  that  day  conveyed  to  said  Yountz,  and  at  the  same  time 
settled  with  the  Messrs.  Haight,  who  withdrew  from  the  cause,  and 
ceased  thenceforth  to  be  the  attorneys  of  relator;  that,  after  makincr 
said  agreement,  Yountz  employed  E.  L.  Goold,  an  attorney  at  law, 
to  conduct  the  caaa  for  him;  and  that  on  the  sixth  of  November, 
1858,  the  cause  was  referred,  by  stipulation,  signed  by  Goold  as 
attorney  for  plaintiff,  and  E.  W.  F.  Sloan  for  defendant,  to  J.  P. 
Treadwell  to  try  the  issues  of  law  and  fact  and  report  a  judgment ; 
that  various  proceedings  were  had  therein,  until  the  eighteenth 
of  November,  1859,  when  the  cause  was  closed  by  Ooold  upon 
the  part  of  plaintiff,  since  when,  no  steps  have  been  taken  —  Ooold 
having  soon  thereafter  left  the  State,  and  continued  absent  ever  aince; 
that  since  said  eighteenth  of  November,  relator  haa  frequently  urged 
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Yountz  to  proceed  with  the  cause,  and  comply  with  his  agi-^jement,  but 
without  effect;  that  said  Goold  has  never  been  substituted  as  attorney 
of  record  in  the  cause,  by  any  order  of  Court,  nor  has  he  been  employed 
by  relator,  but  has  appeared  solely  at  the  instance  and  request  of 
Yountz,  and  as  his  attorney ;  that  in  March,  1860,  relator  employed  S.  0. 
Houghton,  an  attorney  at  law,  to  appear  and  conduct  said  cause  on 
behalf  of  plaintiff;  and  a  motion  was  made  before  said  Twelftli  District 
Court,  to  substitute  Houghton  as  attorney  of  record,  in  the  place  of  the 
Messrs.  Haight ;  that  the  motion  —  notice  of  which  had  been  served  on 
A.  C.  Whitcomb,  who  had  the  management  of  the  business  of  said 
Goold  during  his  absence  from  the  State,  and  on  said  Haights  —  was 
opposed  by  Whitcomb  on  behalf  of  Goold  and  Yountz,  the  Messrs. 
Haight  not  appearing,  and  in  accordance  with  an  order  of  the  Court, 
plaintiff  and  Yountz  filed  affidavits  setting  forth  the  facts,  upon  which, 
the  motion  for  substitution  was  subsequently  denied.  The  application 
of  relator  also  states,  that  Yountz  had  no  intention  of  further  prosecut- 
ing the  suit;  that  the  undivided  two-thirds  of  the  lot  belong  to  relator, 
and  that  a  suit  has  been  brought,  and  is  now  pending,  by  relator  against 
Yountz,  for  the  other  one-third,  because  of  the  failure  of  Yountz  to 
comply  with  his  agreement,  and  to  rescind  the  same;  and  that  relator 
is  unable  to  enforce  his  rights  to  said  property,  which  is  worth  $30,000, 
unless  he  be  permitted  to  select  his  own  attorney. 

In  compliance  with  the  order  of  the  Court  on  the  hearing  of  the 
motion,  relator  filed  his  affidavit,  setting  up  the  foregoing  facts,  and 
further,  that  the  rent  of  the  lot  was  worth  four  hundred  dollars  per 
month ;  that  Yountz  was  insolvent,  possessed  of  no  property,  etc.,  and 
that  his  creditors  were  recording  judgments  against  him,  so  as  to 
become  a  lien  on  the  lot. 

In  answer,  Yountz  files  his  affidavit  admitting  the  agreement,  as 
stated  by  relator;  the  withdrawal  of  the  Messrs.  Haight,  and  his  em- 
ployment of  Goold ;  and  setting  up,  among  other  things,  that  the  Messrs. 
Haight,  at  the  written  request  of  relator,  substituted  Goold  as  attorney 
of  record  in  the  cause,  and  that  Goold,  aided  by  affiant  in  person,  took 
the  testimony,  and  faithfully  conducted  the  case  before  the  referee; 
that  affiant  has  not  neglected  the  cause,  but  has  been  unavoidably 
delayed  therein  by  the  necessary  absence  of  Goold  at  Washington,  who 
is  expected  back  by  the  next  steamer;  that  relator  has  never,  since 
said  agreement,  claimed  or  exercised  any  control  over  the  cause,  until 
the  present  motion;  denies  insolvency;  sa^'s  the  lot  is  worth  $60,000; 
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and  that  lie  will  be  able  to  pay  his  debts  independent  of  his  interest 
therein;  and  that  Houghton  is  young  and  inexperienced,  and  unac- 
quainted with  titles  in  San  Francisco. 

There  was,  also,  filed  a  sul)stitution  of  Goold,  as  attorney  of  record, 
ir.  place  of  the  Messrs.  Haight,  signed  by  theui,  dated  April,  1860,  stat- 
ing that  it  was  intended  to  take  the  place  of  a  similar  substitution 
given  a  year  or  more  ago,  but  now  lost  or  mislaid. 

The  Supreme  Court  granted  an  alternative  writ.  The  District  Judge 
answered,  in  effect,  that  he  refused  the  substitution,  because  the  agree- 
ment between  relator  and  Yountz  was  still  in  force,  and  that  under  it, 
Yountz  was  a  coowner  of  the  property,  specially  empowered  to  manage 
the  cause,  by  a  power  of  attorney,  coupled  w^ith  an  interest,  and  had  a 
right  to  continue  his  own  attorney. 

Haileck,  Peachy  &  Billings,  for  Relator. 

I.  Mandamus  is  the  proper  remedy.  (4  Cal.  179 ;  7  Id.  276 ;  Id. 
138;  1  Id.  190;  10  Id.  215;  23  Wend.  461.) 

II.  A  client  has  the  right,  on  proper  motion  and  notice,  to  change 
his  attorney  of  record  at  his  own  pleasure,  without  alleging  cause ;  and, 
if  he  be  obliged  to  allege  cause,  sufficient  is  shown  in  this  case. 

The  relation  between  client  and  attorney  is  a  personal  relation  —  the 
latter  is  an  agent,  and  must  have  the  authority  of  the  former ;  and  hence, 
the  client  has  an  absolute  right  to  withdraw  his  authority  from  the  at- 
torney, and  substitute  another  in  his  place.  (Wood's  Dig.  66;  1  Gra- 
ham's Practice,  199,  245;  4  How.  (Miss.)  333;  3  Monroe,  191-4;  Id. 
71;  1  Bailey,  448;  3  Harrington,  15;  1  Bibb,  547;  3  J.  J.  Marshall, 
184;  4  Met.  333;  1  Ala.  249;  7  Porter,  556;  3  Brev.  426;  1  Troubat 
&  Haley,  228.)  If  the  relator  be  compelled  to  show  cause,  then  it  is 
shown.  1.  Goold  was  never  employed  by  him,  and  had  no  right  to 
appear  for  him.  2.  He  was  never  duly  substituted  by  the  Messrs. 
Haight  as  attorney  of  record.  3.  They  had  no  authority  to  substitute 
him.  (Breese,  63;  7  Porter,  556;  1  Ala.  249.)  4.  The  substitution 
was  made  after  the  Haights  had  withdrawn  their  own  names  as  attor- 
neys, and  the  client  had  employed  other  counsel.  5.  The  absence  of 
Goold,  and  the  consequent  neglect  of  the  case,  were  sufficient  to 
justify  his  removal  as  attorney  of  record. 

S,  0.  Houghton,  also  for  Relator. 

I.    The  Court  has  original  jurisdiction  to  issue  writs  of  mandamus. 
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The  Legislature  has  conferred  the  jurisdiction.  (Const,  art.  6,  sec.  4; 
7  Cal.  130;  Smith's  Com.  312,  sec.  179  et  seq,;  Pr.  Act,  sees.  467-8, 
653.) 

II.  A  party  to  the  record  cannot  be  compelled  to  show  cause,  before 
an  order  of  substitution  of  attorney  of  record  will  be  made,  but  the 
attorney  sought  to  be  displaced  must  show  why  it  should  not  be  done; 
and  the  order  of  substitution  follows  as  of  course,  unless  the  attorney 
shows  that  he  will  be  deprived  of  his  rights  thereby. 

III.  Conceding  that  relator  must  show  good  reason  for  the  substi- 
tution in  this  case,  he  does  so  by  showing  himself  to  be  undisputed 
owner  of  two-thirds  of  the  property,  and  claimant  of  the  whole ;  a  party 
to  the  record,  and  liable  for  all  costs ;  and  that  Yountz  has  failed  to 
carry  out  his  agreement  to  prosecute  the  cause.  Relator  had  power 
to  revoke  his  permission  to  Yountz  to  conduct  the  suit,  and  has  noth- 
ing to  do  with  Goold. 

E.  L.  Ooold,  for  Respondent. 

1.  The  relator  conveyed  to  John  Yountz  one-third  of  the  property 
in  controversy,  and  empowered  him  to  take  complete  control  of  the 
conduct  of  the  cause. 

2.  Of  course  Yountz,  having  a  power  of  attorney,  coupled  with  an 
interest,  could  not  be  deprived  of  the  services  of  the  counsel  of  his 
choice.  The  relator,  having  received  the  benefit  of  Yountz's  services, 
rendered  even  unto  the  closing  of  the  case  on  the  part  of  the  relator, 
took  from  Yountz  a  valuable  consideration  for  the  conveyance  of  the 
one-third,  and  while  this  conveyance  remains  operative,  the  relator 
must  stand  by  his  contract  to  surrender  the  management  of  the  cause 
to  Yountz. 

3.  The  relator  says,  a  suit  is  pending  to  cancel  this  contract.  Non 
constat  that  this  effort  will  succeed.  The  facts  involved  there,  cannot 
be  tried  here.  The  sole  pretense  is,  that  there  was  delay  in  the  prose- 
cution of  the  cause.  The  reasons  for  that  are  not  to  be  discussed. 
Fewer  contests  have  been  lost  by  a  judicious  pause,  than  have  been 
gained  by  precipitancy. 

4.  The  relator,  in  order  to  succeed,  must  show  that  a  litigant  cannot 
divest  himself  of  the  power  of  naming  his  counsel. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  con- 
curring. 
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Downer  v.  Norton. 

This  is  an  application  for  a  mandamus  to  compel  the  Judge  below 
to  allow  the  substitution  of  an  attorney  in  a  case  pending  in  the 
Twelfth  District,  in  which  case  relator  is  plaintiff. 

1.  The  ground  of  the  refusal  of  the  Court  to  grant  the  order  of  sub- 
stitution seems  to  have  been,  that  it  appeared  that  the  plaintiff  had 
conveyed  to  one  Yountz,  one-tliird  of  the  premises  (real  estate)  in  suit, 
in  consideration  of  Yountz  attending  to  the  case  as  his  agent;  that 
Yountz  had  employed  a  gentleman  of  the  law  to  bring  the  suit,  and 
that  the  only  reason  urged  in  support  of  the  motion  was,  that  Yountz 
had  violated  his  agreement,  by  neglecting  to  prosecute  the  suit;  that  it 
had  not  been  shown  that  this  agreement  had  been  canceled  by  the 
parties  or  declared  void.  There  seems  to  have  been  no  express  agree- 
ment that  Yountz  should  take  the  exclusive  management  of  the  case, 
or  that  the  plaintiff  should  have  no  right  to  interfere.  This  suit  is 
brought  in  the  name  of  the  plaintiff,  and  it  is  conceded  he  is  inter- 
ested in  the  result  of  it,  and  in  the  property  to  the  extent  of  two-thirds. 
We  think  this  agreement  does  not  exclude  the  plaintiff  from  the  right 
of  prosecuting  the  suit  thus  brought.  He  is  the  plaintiff  in  the  suit, 
with  all  the  rights  attaching  to  that  character,  and  among  them,  the 
right  to  employ  such  attorney  as  he  may  select  to  manage  and  conduct 
it  for  him.  If  Yountz  has  any  rights  in  the  property  or  the  suit,  they 
are  not  affected  by  the  exercise  of  this  right  of  Downer;  for  his  remedy 
is  clear  and  ample.  He  may  intervene  if  a  proper  case  is  made,  or 
prosecute  his  rights  independently  of  the  plaintiff,  or  he  may  wait 
until  recovery,  if  this  be  the  result,  and  claim  his  rights  under  the 
contract.  But  the  original  right  of  Downer  was  as  we  have  stated  it, 
and  we  see  no  such  cession  of  that  right  as  denies  him  the  priyilege  he 
asserts. 

2.  We  think  mandamus  proper  under  the  circumstanceB^  there  being 
no  other  adequate  and  unembarrassed  remedy, 

-         llowed. 
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THE  PEOPLE  ex  rel.   ATTORNEY  GENERAL  v.  H.  S. 

BROWN. 

Thu  Constitution  of  this  State  does  not  fix  the  term  of  the  office  of  District 
Attorney,  but  merely  directs  (Art  6,  sec.  7)  that  the  Legislature  shall  pro« 
vide  for  his  election  by  the  people,  and  shall  fix  by  law  his  duties  and  com- 
pensation. 

The  Act  of  1851,  (Wood's  Dig.  64)  providing  for  the  election  of  a  District 
Attorney  in  each  county,  at  the  general  election  of  that  year,  and  every  two 
years  thereafter,  etc.,  and  the  Act  of  1855,  (Wood's  Dig.  561,  sees.  46  and  49) 
providing  that  the  Board  of  Supervisors  In  each  county  shall  fill  vacancies  In 
the  office  of  District  Attorney,  their  appointee  to  hold  until  th»  next  genera] 
election,  the  person  then  elected  to  hold  for  the  balance  of  the  term  of  the 
person  whose  place  he  Is  elected  to  fill,  apply  to  the  city  and  county  of  San 
Francisco,  and  are  not  repealed  by  the  ninth,  nor  by  the  last  section  of  the 
Consolidation  Act  of  1856. 

The  policy  of  the  Act  of  1851  was  to  create  uniformity  in  the  official  terma  of 
District  Attorneys,  by  filling  those  terms  at  fixed  periods. 

The  object  of  the  ninth  section  of  the  Consolidation  Act  of  1856,  was  not  to 
repeal  the  general  law  of  1855,  relative  to  filling  vacancies,  but  to  provide  for 
cases  not  embraced  by  the  general  law  —  that  Is,  for  certain  local  offices, 
made  elective  by  the  people,  peculiar  to  San  Francisco,  and  for  which  bo 
provision  had  been  made. 

Appeal  from  the  Twelfth  District 

Quo  warranto  to  try  the  right  to  the  oflSce  of  District  Attorney  for 
the  city  and  county  of  San  Francisco. 

The  facts  appear  in  the  opinion  of  the  Couri;.  The  Conrt  below 
gave  judgment  in  favor  of  the  claimant^  Porter,  ousting  defendant 
from  the  office.    Defendant  appeals. 

Alexander  Campbell,  for  Appellant 

Nathan  Porter,  in  pro.  per.,  for  Respondent 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  con- 
curring. 

This  is  a  contest  for  the  office  of  District  Attorney  for  San  Fran- 
cisco county. 

W.  K.  Osborne  was  elected  to  this  office  at  the  general  election  in 
September,  1857,  for  the  term  of  two  years.  He  died  in  March,  1858. 
The  Board  of  Supervisors  appointed  Mr.  Brown  to  supply  the  vacancy. 
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At  the  general  election,  (September,  1858)  Brown  was  elected  to  the 
office,  and  at  the  next  general  election,  (September,  1859)  was  again 
elected.  At  the  general  election  of  this  year,  (Xovember,  1 860)  Por-- 
ter,  the  claimant  of  the  office,  was  elected. 

The  case  turns  on  the  proper  construction  of  the  Consolidation 
Act,  applicable  to  the  city  and  county  of  San  Francisco,  in  connec- 
tion with  preexisting  laws  touching  elections  for  this  office. 

The  Constitution  does  not  fix  the  term  of  this  office,  but  merely 
(Art.  6,  sec.  7)  provides  that  the  Legislature  shall  provide  for  the  elec- 
tion by  the  people  of  District  Attorneys,  and  shall  fix  by  law  the 
duties  and  compensation  of  these  officers.  The  Act  of  April,  1851, 
(Wood's  Dig.  64)  provides  that  **  there  shall  be  a  District  Attorney  in 
each  county,  who  shall  be  elected  by  the  electors  of  the  county,  at 
tlie  general  election  of  the  present  year,  and  at  the  general  election 
every  two  years  thereafter,  and  shall  enter  upon  his  duties  on  the  first 
Monday  of  October  subsequent  to  his  election."  By  the  Act  of  1855, 
(Wood's  Dig.  561,  sec.  46)  "  when  any  vacancy  shall  exist  in  the  office 
of  District  Attorney,  etc.,  the  Board  of  Supervisors  for  the  county, 
etc.,  shall  appoint  some  suitable  person  to  fill  the  vacancy  until  the 
next  general  election,^'  and  by  section  forty-nine  of  the  same  act,  it  is 
provided  "that  whenever  an  election  to  fill  a  vacancy  is  had,  the 
person  chosen  shall  hold  office  for  the  balance  of  the  term  of  the 
person  whose  place  he  is  elected  to  fill." 

It  would  thus  appear  that  the  election  of  Brown  in  1859  was 
regular,  and  that  the  effect  of  it  would  be  to  invest  him  with  the  office 
until  1861,  unless  some  special  provision  altering  the  general  law 
exists.  This  is  conceded;  but  the  respondent  seeks  to  show  that  this 
provision  is  found  in  the  Consolidation  Act  of  1856,  amended  in  1857. 
The  ninth  section  of  this  act  (Statutes  of  1856,  148)  is  that  mainly 
relied  upon  as  establishing  a  new  rule  in  respect  to  the  filling  of  va- 
cancies, and  as  operating  a  repeal  of  the  general  law,  so  far  as  the 
city  and  county  of  San  Francisco  is  concerned.  That  section  is  in 
these  words:  "Whenever  vacancies  occur  in  any  elective  office  of 
the  said  city  and  county,  and  provision  is  not  otherwise  made,  in  this 
or  some  other  act,  for  filling  the  same  until  the  next  election,  the 
Board  of  Supervisors  shall  appoint  a  person  to  discharge  the  duties 
of  such  office  until  the  next  election,  when  the  vacancy  shall  be  filled 
by  election  for  the  term,  excepting  vacancies  in  the  office  of  Dock- 
Masters,  which  vacancies  shall  be  filled  by  appointments  by  the 
Governor.'* 
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It  is  plain  that  the  general  provision  of  law  before  quoted  applied 
as  well  to  the  city  of  San  Francisco  as  to  any  other  county ;  and  that 
the  rule  that  repeals  of  statutes  by  implication  are  not  favored,  applies 
as  well  to  statutes  like  that  of  1851  as  to  any  other.  Nor  is  it  seen 
why  the  policy  indicated  by  the  Act  of  1851  is  not  as  applicable  to  this 
as  to  any  other  county.  The  policy  evidently  was  to  create  uniformity 
in  oflBcial  terms  of  these  officers,  by  filling  those  terms  at  fixed  periods. 
Whether  this  policy  be  a  wise  one  or  not,  it  is  not  for  us  to  decide. 
The  law  having  provided  by  this  general  act  for  filling  the  vacancy  of 
this  office  in  a  given  way,  there  must  appear  in  the  subsequent  act  a 
clear  intention  to  repeal  this  provision.  If  the  language  of  the  last 
act  can  have  operation  without  displacing  the  provisions  of  the  general 
act,  such  effect  must  be  accorded.  If  such  a  change,  affecting  the 
tenure  of  so  many  county  officers,  had  been  designed,  it  is  probable 
that  language  more  expressive  of  this  intent  would  have  been  em- 
ployed ;  the  usual  mode  of  legislation  in  such  case  would  probably  have 
been  adopted,  as  by  words  declaring  the  repeal  of  the  general  act,  so 
far  as  San  Francisco  county  was  concerned.  But  if  the  meaning  were 
as  contended,  we  see  no  use  at  all  in  the  words  "  and  provision  is  not 
otlierwise  made  in  this  or  some  other  act,  for  filling  the  same  until  the 
next  general  election,*^  for,  according  to  this  construction,  the  provi- 
sions of  the  section  include  all  elective  officers,  there  being  no  provision 
in  force  in  ^'  any  other  act "  at  all  affecting  the  matter  here.  But  we 
really  see  nothing  in  the  language  raising  even  an  apparent  difficulty 
as  to  the  construction  of  the  section.  It  provides,  in  effect,  that  where, 
in  the  given  category,  the  mode  of  appointment  and  the  tenure  are 
fixed  by  "  some  other  act,"  such  "  other  act "  shall  govern.  Here  the 
mode  and  the  tenure  were  fixed  by  the  Act  of  1851.  That  the  phrase 
^'  some  other  act,"  includes  the  general  law,  is  certain,  as  well  from 
the  natural  import  of  the  terms,  as  that  there  was  no  other  statute 
which  had  relation  to  the  subject.  The  object  of  the  ninth  section 
was  not  to  repeal  any  general  law,  applying  to  the  county  officers  in 
this  matter,  but  to  provide  for  cases  not  embraced  by  the  general  law. 
By  the  act,  a  number  of  local  offices  were  made  elective  by  the  people ; 
it  was  necessary  that  provision  should  be  made  for  filling  these  offices 
in  case  of  vacancy.  These  offices  were  peculiar  to  the  city  and  county, 
and  no  provision  had  been  made  for  their  regulation  by  general  legis- 
lation. To  supply  this  want,  the  ninth  section  was  inserted  in  the 
Act  of  1856,    The  act,  in  short,  is  as  if  it  read  in  this  wise:  "When* 
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eyer  vacancies  exist  in  elective  offices^  and  no  provision  is  made  by 
this  or  any  other  act  for  filling  vacancies  in  such  oflSces,  then  the  Board 
of  Supervisors,  etc.  But  when  vacancies  occur  in  elective  offices,  as 
to  which,  in  this  respect,  provision  is  made  by  law,  such  provision 
applies  to  such  last  named  offices." 

The  last  section  of  the  Consolidation  Act  (page  175)  lends  no  aid 
to  the  adverse  construction.  It  simply  provides  that  "all  laws  and 
parts  of  laws  defining  the  powers  and  duties  of  Supervisors  or  Board 
of  Supervisors  are  declared  inapplicable  to  the  said  city  and  county  of 
San  Francisco,  except  such  as  are  expressly  referred  to  in,  and  made 
applicable  thereto  by,  the  provisions  of  this  act;  also,  all  laws  and 
parts  of  laws,  so  far  as  they  conflict  with  the  provisions  of  this  act.'* 

But  the  provision  "  by  other  act,"  referred  to  in  the  ninth  section, 
does  give  power  to  the  Board  of  Supervisors  in  this  very  matter. 

The  authorities  referred  to  by  the  respondent  have  no  application. 
We  need  not  comment  on  them,  nor  extend  this  opinion,  for  the  ques- 
tion, as  we  view  it,  is  too  plain  for  illustration.  The  appellant  shows 
a  clear  right,  under  a  statute  in  full  force,  not  only  not  repealed,  but 
expressly  recognized  by  the  very  act  which  is  cited  to  show  a  repeal 
of  it. 

The  other  questions  need  not  be  noticed. 

Judgment  reversed  and  cause  remanded. 


WOODWARD  V.  PAYNE  &  DEWEY. 

Wbsbb  a  lease  of  a  lot  In  San  Francisco,  for  ten  years,  stipulated  that  the  lessee 
should  place  **  on  said  premises  a  building  thirty  by  eighty  feet,  which  has 
been  shipped  from  the  port  of  New  York,  to  be  put  up  immediately  on  arrival ; 
or  if  lost,  a  similar  one  is  to  be  ordered  got  up,  and  put  up  In  the  shortest  pos- 
sible time,"  and  also,  in  a  final  clause,  that  if  no  agreement  was  made  between 
the  parties  for  a  renewal  of  the  lease  for  a  further  period,  "  then  the  valuation 
of  the  JtuUdings  is  to  be  made  by  three  disinterested  persons,**  etc.,  and  the 
lessor  was  to  pay  to  the  lessee  the  amount  agreed  on ;  and  the  lessee  erected  a 
building  worth  about  $1,000,  which  was  burned,  and  then  another  similar  one, 
and  subsequently  sub-let  the  premises  to  plaintiff,  who  put  up  a  valuable  build- 
ing, costing  $50,000  —  defendants,  who  had  bought  the  lot,  notifying  him, 
before  he  erected  his  building,  that  they  would  not  pay  for  it :  Held,  that  at  the 
•xpiration  of  the  term,  defendants  were  not  bound  to  pay  plaintiff  for  his 
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improvements :  that  the  term  "  buildings,"  though  in  the  plural,  refers  to  thB 
building  mentioned  in  the  fore  part  of  the  lease,  and  not  to  any  buildings  tht 
lessee  might  erect  —  especially  when  the  conduct  of  the  parties,  the  nature  of 
the  transaction,  and  the  surrounding  circumstances  are  considered. 
The  terms  of  this  lease  so  constmed  as  to  give  completeness  to  the  agreement,  and 
to  make  it  a  Just,  fair,  and  equal  contract,  mutually  obligatory  In  its  essential 
provisions,  instead  of  a  one-sided  and  unreasonable  contract     (See  opinion.) 

Appeal  from  the  Twelfth  District 

Suit  to  establish  the  right  of  plaintiflE  to  compensation  for  certain 
improvements  placed  by  him*  on  a  lot  in  San  Francisco,  leased  by  hia 
lessors  from  the  vendor  of  defendants;  to  have  the  value  of  the  im- 
provements appraised  in  such  manner  as  the  Court  should  direct,  and 
the  premises  sold  to  pay  the  same,  and  for  an  injunction,  restraining 
defendants  from  disturbing  the  plaintiff's  possession  until  payment  for 
the  improvements.  Answer  being  put  in,  the  case  was  tried  by  the 
Court.  The  real  question  was  as  to  the  construction  of  the  lease  from 
Price  to  Cook,  Baker  &  Co.,  and  the  material  facts  appear  in  the 
opinion  of  the  Court.    Defendants  had  judgment  Plaintiff  j^ppeals, 

Heydenfeldt,  for  Appellant 

1.  The  seventh  covenant  is  independent  {Douse  v.  Cole,  2  Ventris, 
128;  1  Piatt  on  Leases,  198,  203;  Comyns  on  Land,  and  Ten.  208; 
Stav&rs  V.  Corling,  3  Bing.  N.  C.  355;  Wood  v.  Day,  7  Taunt.  646; 
Terry  y.  Duntze,  2  H.  Black.  389;  Taylor  v.  Patterson,  3  Pike,  238.) 

Where  mutual  covenants  go  only  to  a  part  of  the  consideration,  and 
a  breach  of  that  part  may  be  paid  for  in  damages,  the  covenants  are 
independent  (Bennett  v.  Pixley,  7  Johns.  249;  Payne  v.  Bettsworth, 
2  Marsh.  429;  Ohermyer  v.  Nicholas,  6  Bin.  166.) 

Where  there  are  mutual  covenants,  and  one  party  has  received  the 
principal  part  of  the  consideration,  the  covenants  will  be  construed  to 
be  independent  (Tompkins  v.  Elliott,  5  Wend.  496;  Muldson  v. 
McClelland,  1  Litt  1;  13  Mass.  410.) 

If  money  is  to  be  paid  on  a  day  certain,  which  is  before  the  cove- 
nants on  the  other  part  are  to  be  performed,  the  covenants  are  inde- « 
pendent    (Church  v.  Ingersoll,  2  Pick.   300;  Seers  v.  Fowler,  2 
Johns.  272;  Cunningham  v.  Morrill,  10  Id.  203;  McCoy  v.  Bixbee,, 
6  Ham.  312.) 

Covenants  are  dependent  or  independent,  according  to  the  intention 
of  the  parties  and  the  good  sense  of  the  case.   (McCrellish  v.  Church* 
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mati,  4  Eawle,  26;  Tileston  v.  Newell,  13  Mass.  410;  Tomkins  v. 
Elliott,  5  Wend.  496;  Barnes  v.  Medan,  2  Johns.  145.) 

The  intention  is  to  be  gathered  rather  from  the  order  of  time  in 
which  the  acts  are  to  be  done,  than  from  the  structure  or  arrangement 
of  the  stipulations.  (Ooodwyn  v.  Lynn,  4  Wash.  C.  C.  714;  Spedke 
V.  Shephard,  6  Har.  &  J.  85;  Gardner  v.  Casson,  15  Mass.  504;  Hop- 
kins V.  Young,  11  Id.  304.) 

Covenants  for  renewal  are  always  independent,  unless  stipulated  to 
the  contrary.     {Hart  v.  Hart,  22  Barb.  606.) 

Delos  Lake,  for  Eespondents. 

The  plaintiff  is  not  entitled  to  compensation  for  improvements 
which  were  on  the  premises  at  the  expiration  of  the  term.  The  in- 
tention of  the  lease  was,  that  the  lessor  should  pay  for  the  particular 
building  named  tlierein,  and  no  other.  The  whole  instrument  must 
be  looked  to  for  that  intention;  separate  and  disjointed  parts  are  not 
to  be  construed  separately,  but  the  whole  so  construed  as  to  give  force 
and  effect  to  every  provision.  (Browning  v.  Wright,  2  Bos.  &  Pul.  13; 
Whallirig  v.  Kauffman,  19  Johns.  97;  Jackson  v.  Stevens,  16  Id.  100; 
Summer  v.  Williams,  8  Maiss.  189.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Fibld,  C.  J. 
concurring. 

The  principal  question  in  this  case  arises  from  the  construction  of  a 
certain  lease  executed  by  Kodman  M.  Price  to  Cook,  Baker  &  Co., 
dated  fifth  of  April,  1849,  of  a  lot  in  the  city  of  San  Francisco.  This 
lot  is  situated  on  SacTameiito  street,  and  is  thirty-four  feet  four  inche:^ 
front,  and  running  back  one  hundred  and  thirty-seven  and  a  half  feet. 
The  lease  is  for  a  term  ten  of  years.  On  the  eighteenth  of  May,  1852, 
Cook,  Baker  &  Co.  leased  the  premises  to  the  plaintiff,  Woodward, 
from  that  date  until  fifth  of  April,  1859,  for  the  yearly  rent  of  ^\e  hun- 
dred dollars,  payable  quarterly,  on  or  before  the  fifth  of  April,  July, 
October,  and  January,  and  also  the  further  rent  of  one  tliousaiul  dol- 
lars, subject,  also,  to  the  conditions  of  the  lease  from  Price.  An  iron 
building  was  erected  on  the  demised  premises,  by  Cook,  Baker  &  Co., 
in  1850,  which  building  was  burned  in  the  spring  of  1851,  and  after- 
wards another  building,  of  similar  description,  was  put  up  in  its  place. 
The  plaintiff,  in  the  summer  of  1852,  put  up,  on  the  premises,  two 
wooden  buildings,  which  were  afterwards  connected,  and  in  1853,  a 
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third  building;  the  whole  were  connected,  and  covered  the  lot.  In 
1854,  a  brick  building  was  put  up  by  -plaintiff,  at  a  cost  of  some 
$50,000,  which  is  still  on  the  premises.  Payne  &  Dewey,  before  this, 
viz :  in  June,  1863,  bought  the  land  from  Price ;  and  in  March,  1854, 
and  before  the  brick  building  was  put  up,  gave  notice  to  the  plaintiff. 
Woodward,  that  they  would  not  pay  for  any  building  he  might  put  up. 
The  lease  from  Price  to  Cook,  Baker  &  Co.  expired  fifth  of  April,  1859. 
Woodward  refused  to  surrender  possession  at  the  expiration  of  the 
term,  claiming  that  he  had  a  right  to  hold  until  payment  of  the  value 
of  the  improvements.  The  iron  house  mentioned  in  the  lease  was  of 
comparatively  small  value  —  about  one  thousand  dollars  —  as  was  the 
next  put  up  in  its  place. 

The  lease  from  Price  to  Cook,  Baker  &  Co.  is  not  very  artificially 
drawn.  It  will  be  necessary  to  examine,  carefully,  its  provisions,  in 
order  to  fix  its  construction.  After  describing  the  parties  and  the 
property,  the  instrument  provides  —  first,  that  the  lessee  shall  pay  the 
yearly  rent  of  five  hundred  dollars,  for  the  term  of  ten  years  from  this 
date,  "  and  the  said  R.  M.  Price,  his  heirs,  and  assigns,  guarantee  the 
quiet  and  peaceable  possession  of  said  property  for  said  term  of  ten 
years,  and  it  is  further  understood  by  said  parties,  that  the  said  firm 
of  Cook,  Baker  &  Co.  are  to  place  or  cause  to  be  placed  on  said  prem- 
}<es,  a  building  thirty  by  eighty  feet,  which  has  been  shipped  from  the 
port  of  New  York,  to  be  put  up  immediately  on  arrival ;  or,  if  lost,  a 
similar  one  is  to  be  ordered,  got  up,  and  put  up  in  the  shortest  possible 
time;  and  it  is  further  understood  by  the  parties,  that  three  feet  of 
said  lot  hereby  leased,  on  the  westerly  side,  and  four  feet  of  the  lot 
adjoining,  owned  by  the  said  party  of  the  first  part,  is  to  be  thrown 
open  as  a  cartway,  and  not  to  be  occupied  by  either  of  the  said  parties, 
l)oth  parties  having  the  right  of  way  over  the  same,  from  Sacramento 
street  to  the  rear  of  said  lot  And  it  is  further  understood  by  said 
parties,  if  no  agreement  be  made  between  them  for  a  renewal  of  said 
lease  for  a  further  period  of  years,  then  the  valuation  of  the  buildings 
is  to  be  made  by  three  disinterested  persons  —  one  to  be  named  by 
each  of  the  parties  hereto,  and  the  third  to  be  agreed  upon  by  said  two 
persons,  and  the  said  party  of  the  first  part,  his  heirs  and  assigns,  are 
to  pay  the  amount  so  fixed  to  the  said  parties  of  the  second  part,  their 
heirs  and  assigns.'* 

It  is  contended,  by  the  appellant's  counsel,  that  the  latter  clause  of 
the  lease  was  designed  to  give  to  the  lessee  the  right  to  put  up  any 
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buildings  he  chose,  during  the  period  of  the  lease,  and  to  claim  com- 
pensation for  the  value  of  them,  before  the  lessee  or  his  vendee  is 
entitled  to  possession  of  the  premises.  This  position  is  based  upon 
the  word  "  buildings''  as  used  in  this  clause  —  it  being  contended  that 
the  plural  noun,  used  in  this  connection,  was  designed  to  a&sure  this 
right.  If  the  final  "  s  "  had  not  been  afBxerl  to  the  word  italicized, 
it  will  be  seen  at  once  that  no  such  construction  could  be  given  to  the 
instrument.  We  do  not  dispute  the  rule  of  construction  of  contracts 
given  by  the  counsel.  The  primary  object  is,  to  attain  the  meaning 
of  the  parties ;  and  this  meaning  is  to  be  gathered  from  the  language 
which  they  have  employed,  the  subject  to  which  it  applies,  the  nature 
of  the  transaction,  and  surrounding  circumstances.  But  by  no  rule 
which  we  can  apply  can  the  result  reached  by  them  be  regarded  as  the 
true  or  rational  conclusion ;  for  whether  we  take  the  whole  instrument 
together,  or  its  separate  parts  —  whether  we  look  to  the  strict  import 
of  the  words,  or  to  the  reason  and  sense  of  the  whole,  the  same  con- 
clusion, adverse  to  this  construction,  follows. 

We  may  remark,  that  as  Woodward  affirms  the  contract  in  this  from 
and  with  this  effect,  he  is  bound  to  show  it  to  exist  as  he  affirms  it  to  be 
If  we  cannot  gather  such  a  contract  as  he  sets  forth  from  the  mate- 
rials before  us,  we  could  not  be  justified  in  interposing  our  own  doubt- 
ful supposition  as  a  substitute  for  the  contract  upon  which  he  de- 
clares. He  would  be  in  the  situation  of  every  other  litigant  who  rests 
his  case  upon  proof  of  a  fact  which  he  fails  satisfactorily  to  establish. 
But  when  we  examine  this  lease  in  the  light  of  surrounding  circum- 
stances, we  think  the  meaning,  if  not  clear,  certainly  is  not  shown  to  be 
as  plaintiff  claims.  We  have  said  that  the  paper  is  inartificially  drawn. 
All  the  provisions  seem  to  be  run  together  in  one  general  statement. 
First  come  the  parties,  then  the  consideration,  then  the  obligation  to 
put  up  a  building  of  a  given  description,  then  the  provision  for  another 
of  like  kind,  if  the  first  be  not  put  up  or  be  lost;  then  a  provision  in 
respect  to  the  alley ;  then,  and  finally,  the  provision  for  the  valuation 
of  the  buildings,  in  case  no  renewal  of  the  lease  is  made.  What  build- 
ings ?  Is  it  to  be  presumed  that  those  or  that  already  referred  to  were 
meant,  or  that  other  buildings,  not  before  referred  to,  were  the  subject 
of  allusion?  If  so,  it  were  easy  to  describe  the  building  meant,  and  to 
leave  no  doubt  as  to  those  intended.  It  is  more  rational  to  suppose 
that  when  a  general  allusion  is  made,  at  the  end  of  a  document,  which 
as  well  applies  to  something  going  before  as  to  new  matter^  that  the 


Digitized  by 


Google 


SUPREME  COUBT  — OCTOBER  TERM,  1860.    449 

Woodward  v.  Payne  ft  Dewey. 

reference  is  to  the  thing  already  given.  If,  by  this  reference,  new,  or 
other  structures  than  those  first  mentioned,  were  intended,  the  idea  and 
the  sentence  are  both  incomplete;  whereas,  if  we  suppose  that  they 
refer  to  the  preceding  matter,  the  sentence  is  complete.  Although  the 
lease  is  not  very  well  drawn,  yet  in  other  places  there  is  no  want  of 
clearness  in  the  different  provisions  of  it,  or  of  fnllness  in  the  expres- 
sion  of  the  ideas  designed.  Again :  the  bargain  between  the  parties  is 
equal  and  reciprocal,  upon  the  supposition  that  the  building  referred  to 
was  that  first  in  the  contract  mentioned.  The  lessee  was  bound  to 
furnish  a  building  of  a  particular  description.  As  a  correlative  right, 
he  was  entitled  to  be  paid  for  it,  on  the  expiration  of  the  lease.  It  is 
much  more  rational  to  suppose  that  the  parties  settled,  by  the  contract, 
the  substantial  rights  involved  in  it,  than  that  the  lessor  meant  to  leave 
open  the  terms  of  the  contract,  and  to  allow  the  lessee  to  make  those 
terms  what  he  chose.  Especially  is  this  supposition  the  more  reason- 
able, when  we  reflect  that  the  rent  was  low,  the  lessor  subjected  to 
taxes,  the  term  long,  and  that  the  effect  of  this  construction  would  be, 
to  allow  the  lessee  to  build,  at  the  lessor's  expense,  when  he  chose, 
how  he  chose,  what  sort  of  building  he  chose,  and  at  what  expense 
he  chose;  and  thus,  practically,  put  the  possession  of  the  property, 
and  its  value,  at  the  mercy  of  the  lessee.  In  the  one  case,  we  have  a 
mutually  obligatory  contract,  fair  and  equal  in  its  terms,  and  simple, 
plain,  and  just  in  meaning;  in  the  other,  a  contract  with  the  effect 
of  which  the  lessor  must  necessarily  be  ignorant,  upon  which  he  could 
make  no  calculation,  and  which  might  be  ruinous  in  its  operation. 
The  whole  stress  of  the  adverse  argument  is  in  the  word  buildings. 
We  think  this  word  is  to  be  construed  in  connection  with  what  pre- 
cedes ;  that  having  specified  and  provided  for  certain  buildings  to  be 
erected,  the  paper  meant,  in  the  latter  clause,  to  provide  for  payment 
for  them  when  the  lessee  no  longer  kept  them. 

The  fact  that  the  word  is  used  in  the  plural,  amounts,  under  the  cir- 
cumstances, to  but  little.  We  cannot  give  to  a  single  letter  the  effect 
of  making  such  a  contract  as  that  supposed  —  a  contract  opposed  to  the 
fair  inferences  from  the  body  of  the  paper,  and  iiiiieh  might  destroy 
the  whole  value  of  the  property,  or  put  it  wholly  out  of  the  power  of 
the  lessor  ever  to  regain  its  possession.  Besides,  it  may  be  observed 
that  this  word,  in  the  plural,  if  not  a  mere  clerical  error,  might  pos- 
piblv  have  been  so  put  as  referring  to  the  two  buildings  contemplated 
•  in  the  preceding  part  of  the  lease,  viz. :  the  one  supposed  to  be  on  the 
Vol.  XVI.—  2a 
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way,  and  the  one  to  be  substituted  for  it,  if  the  first  should  be  lost; 
and  though  but  one  was  to  be  paid  for,  of  course,  yet  the  plural  noun 
may  have  been  used  upon  the  notion  that  the  singular  would  only  refer 
to  the  one  first  mentioned,  and  not  to  either  of  the  two  in  contempla- 
tion ;  or,  as  has  been  suggested,  the  word  might  have  been  used  to  em- 
brace structures  connected  with  the  building,  and  auxiliary  to  it 

Nor  is  there  anything  at  all  unreasonable  in  the  contract,  as  we  con- 
strue it.  The  lessee  was  not  bound  to  put  up  other  houses  than  those 
particularly  specified.  The  houses  contemplated  seem  to  have  been  of 
a  permanent  character,  and  destruction  by  fire,  probably,  was  not,  at 
that  early  day,  taken  into  account  as  a  probable  occurrence.  If,  beyond 
this  building,  the  lessee  chose  to  put  up  other  buildings,  as  he  might, 
since  the  term  was  long  and  the  rent  low,  he  could^  do  so  at  his  own 
expense,  or  this  might  be  the  subject  of  future  arrangement.  The 
lessee  was  bound  only  to  a  given  extent  as  to  improvements;  his  will 
and  that  of  the  lessor  met  as  to  this  term ;  the  obligations  were  recip- 
rocal, the  benefits  and  burdens  equal,  and  the  terms  of  the  whole  con- 
tract closed,  and  the  rights  of  the  parties  liquidated  and  ascertained. 
Each  party  knew  what  was  to  be  got,  what  to  be  paid  and  what  to  be 
expected.  But  the  contrary  construction  supposes  a  contract,  the  terms 
and  results  of  which  are  uncertain ;  comparatively  unimportant  terms 
settled,  and  more  important  ones  left  unsettled;  one  party  bound,  and 
the  other  loose ;  a  discretion  to  be  exercised  by  the  lessee  over  the  les- 
sor's property,  which  might  greatly  affect  its  value ;  and  the  extent  of 
the  liability  of  the  lessor  left  to  the  uncontrolled  will  of  the  lessee  and 
his  assignees.  Indeed,  if  we  give  the  construction  asked,  Price  put 
himself  completely  in  the  power  of  the  lessee  and  his  assigns;  for  he 
was  bound  absolutely  to  pay  for  all  buildings  that  might  be  put  on  the 
premises  at  the  end  of  the  lease,  if  it  was  not  renewed,  and  the  renewal 
was  not  obligatory  upon  the  lessee ;  no  limitation  existed  as  to  the  num- 
ber of  buildings;  the  kind  of  structures,  whether  for  residence  or  busi- 
ness. The  lessee  might  erect  a  market  house,  a  livery  stable,  a  hotel, 
or  stores,  or  warehouses,  or  even  buildings  for  uses,  which,  in  relation  to 
the  locality  where  erected,  might  make  them  not  at  all  useful  or  valu- 
able to  the  lessor,  or  any  other  person  than  the  lessee.  At  any  rate, 
such  a  contract  might  have  the  effect  of  creating  a  debt  against  the 
lessor  for  the  improvement,  which  debt  even  the  whole  property  might 
be  inpufficient  to  pay.  When  we  can  construe  the  words  of  the  lease 
BO  as  to  ffive  completeness  to  the  agreement,  and  to  make  of  it  a  just. 
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fair  and  equal  contract,  mutually  obligatory  in  its  essential  provisions, 
we  think  we  should  give  it  that  construction,  in  preference  to  a  contrary 
interpretation,  when  the  latter  construction  is  to  be  deduced  from  an 
incomplete  sentence,  equivocal  even  as  it  stands,  but  which,  explained 
by  the  context,  is  in  harmony  with  the  design  and  intent  we  have 
attributed  to  the  instrument. 

We  are  bound  to  give  a  reasonable  interpretation  to  the  conduct  as 
well  as  to  the  contract  of  these  parties;  and  we  cannot  presume  from 
anything  before  us,  that  Price  would  have  made  so  unreasonable  a  dis- 
position of  valuable  property  as  the  appellant's  counsel  suppose;  nor 
that  he  would  have  trusted  this  lessee  and  any  number  of  assignees,  dur- 
ing the  long  period  of  ten  years,  with  the  power  of  making  contracts 
for  him;  binding  him  personally  and  his  property,  at  their  pleasure, 
for  improvements  of  whatever  sort,  without  reserving  to  himself  any 
agency  in  the  character  of  the  improvements,  or  the  time,  place  or 
manner  in  which  they  should  be  made.  No  sane  man  would  make  a 
contract  by  which  he  would  incur  liabilities  unlimited  in  extent,  by  the 
mere  acts  of  agents  whose  conduct  he  could  not  control,  and  of  whose 
names  and  persons  he  was  ignorant 

This  view  of  the  case  makes  it  imnecessaiy  to  consider  the  other 
questions  in  the  record. 

Judgment  affirmed. 


B.  0.  BROWN  V.  SAN  FRANCISCO  et  al. 

Thb  GoTemor  and  Departmental  Assembly  of  California  had  power  to  make 
grants  of  lands  within  the  general  limits  of  pueblos,  and  the  official  acts  of 
such  officers,  within  the  general  scope  of  their  powers,  are  presumed  to  have 
been  done  by  lawful  authority. 

The  RepTulations  of  Secularization,  by  Governor  FIgueroa,  August  9th,  1834, 
limiting  the  extent  of  land  to  be  granted  to  any  one  IndlTldual  to  four  bun'* 
dred  varas  square,  did  not  apply  to  pueblo  lands,  and  did  not  limit  the  general 
power  of  the  Governor  and  Departmental  Assembly  to  grants  of  four  hundred 
varas  square. 

Where  land,  within  the  general  limits  of  the  pueblo  of  San  Francisco,  and  also 
within  the  limits  of  the  old  "  Mission,"  was  granted  to  an  Individual  by  the 
Governor  and  Departmental  Assembly,  in  1889-40,  before  the  "  Mission  "  had 
been  entirely  secularized,  it  would  seem  to  have  been,  at  the  date  of  the  grtat, 
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6xenu;>t  from  the  ezerclae  of  pueblo  rights  over  it,  and  must  be  presumed  to  be 
grantable,  Jost  as  any  other  land  preriously  occupied  by  the  mission  establish- 
meBta,  btft  vat  CKcKiBlTely  dedicated  to  pioa  uees. 

J%e  Jaet  tliat  meh  srant  racltaa  Um  taw  «f  1824,  and  tiie  regulatlans  of  1828^ 
and  no  others,  does  not  raise  the  inference  that  the  grant  was  made  only 
under  the  authority  of  that  law  and  those  regulationa. 

A  srant  may  be  maie  mder  other  and  different  authority  than  that  cited  In 
the  grant,  and  may  be  yalid,  although  prohUiited  liy  tlie  anthorlty  recited. 

Mart  Y.  Bumeti  (16  CaL  530)   commented  on. 

Camhu8ton*9  Case  (20  How.  63)   commented  on,  and  explained. 

9ti«ry.*  Whether,  uFter  ftnal  oonilrmatlon  of  land  granted  by  the  OoTernor  and 
Departmental  Aeaembly,  jyid  after  patent  by  4ilie  United  States,  Inqulxy  can  be 
made  as  to  the  effect  of  any  dCTlation,  on  the  part  of  the  Gtoyernor  and 
Assembly,  from  the  mode  and  manner  prescribed  by  law  for  making  grants 
— timmmtng  that  such  grants  were  te  lie  mnde  volely  I9  tlztae  of  tlw  law 
pf  1824  and  xegulatione  of  1828. 

Appeal  irom  the  Twelfth  District 

Action  against  the  city  and  county  of  San  Francisco  and  the  Oom- 
mifisioners  of  the  Eiinded  Debt,  jmAei  the  Act  at  May^  1851^  to  qniei 
title.  PlaintLS  claims  under  a  giant  to  one  Bemal^  as  stated  in  the 
opinion.  The  city  and  county  set  up  title  as  the  successors  to  the  old 
pueblo,  and  the  Fund  CommissioneiB  claim  under  the  act  creating 
them.  The  case  was  shaped  to  present  the  question  as  to  the  power  of 
the  Governor  and  Departmental  Assembly  of  California  to  grant  lands 
within  the  limits  of  pueblos. 

Plaintiff  had  judment  below;  defendants  appeaL 

8.  W.  Holloday,  City  and  County  Attorney,  for  Appellants. 

I.  The  law  of  1824  and  the  regulations  of  1828  empowered  Um 
Governor  to  grant  to.  single  individuals  eleven  square  leagues  of  land, 
but  these  laws  did  not  apply  to  pueblos  or  corporations.  The  land  or 
property  of  the  naiion  only  is  subject  to  colonization,  or  grant  A 
grant  made  without  authority  is  void.  (9  Oranch,  99;  5  Wheat  303.) 
The  Governors,  with  the  assent  of  the  Territorial  Deputation,  had 
power  to  grant  four  hundred  varaa  square,  within  pueblo  limits,  but  no 
mote.  (Art  5  of  the  Decree  of  Piguerora,  August  9th,  1834.)  The 
Governor  was  an  executive  officer  merely,  and  his  acts  are  entitled  to 
credit  only  so  far  as  they  were  in  conformity  with  the  laws.  This  is 
heid  in  Hart  v.  tJwmelt,  (15  Cal.)  where,  in  reference  to  grants  by 
Gmemors  within  pueblo  limits,  it  is  said :  "  It  will  be  presumed,  unless 
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the  contrary  be  shown,  that  such  grants  were  made  in*  aceordanee  with 
the  objects  and  uses  for  which  such  lands  had  been  auigned  and  dedi- 
cated by  the  laws  of  the  pueblo." 

In  the  first  volume  of  Rockwell's  Spanish  and*  Mexican  Law,  (435 
and  463)  it  is  said:  "Where  grants  of  land  have  bewx  made  by  tfce 
Territorial  Government,  for  towns,  (fttndos  UgoX  para  pvehldsy  in 
conformity  to  the  provisions  of  Arts.  10, 11, 12  and  13^,  of  theH^:nIa- 
tions  of  November  21st,  1828,  the  lands  lying  wifhin  the  limits  of 
such  grants  may  be  disposed  of  by  the  founders  or  municipal  auftori- 
ties,  agreeably  to  the  general  laws  regrfating  the  government  of  such 
towns/' 

And  again  (436)  :  **  These  town  grants*  are  usually  not  only  defini- 
tively limited  in  their  extent,  but  are  made  with  certain  conditions^ 
respecting  the  sale  or  division  of  these  municipal  land%  the  price  being 
fixe^by  law.** 

The  first  and  second  sections  of  the  act  of  the  Territorial  Deputa- 
tion of  August  6th,  1834,  delegated  to  the  AyuntamieDtoe  the  power 
of  subdividing  the  pueblo  lands  into  *^  middling-sized  and  small  por- 
tions," and  leasing  or  giving  them  to  the  settles.  It  will  thus  be  seen 
that  it  was  neither  by  custom  nor  by  law,  within  the  sphere  of  the 
duty  of  the  Governor  to  grant  pueblo  lands,  and  moie  especially 
where  such  grants  were  not  "definitively  limited  in  tiieir  ertent/' 
(See  the  Order  of  the  Commandant  General,  Galindo  Navarro,  ad- 
dressed to  the  Governor  of  California,  dated  June  21st^  1786;  Plan 
of  Pitic,  art  6.) 

The  case  of  The  United  Staiee  v.  PerdUa,  (19  How.  347)  cited  by 
respondent,  is  incorrectly  quoted.  That  eaaS'  merely  affirms  the  prin- 
ciple stated  by  this  Court  in  Hari  v.  Bnmeit  The  Case  of  Cam^ 
huston,  (20  How.  63)  cited  by  respondent,  refers  to  the  colonization 
of  the  Territories,  and  not  to  tlie  distribntion  or  partition  of  pueblo 
lands;  but  the  exercise  of  the  granting  power  by  the  Governor  is  there 
distinctly  held  to  be  subject  and  subordinate  to  tlie  laws. 

The  grant  in  this  case  recites  the  law  of  1824  and  the  r^ulationa 
of  1828  as  the  authority  for  making  it 

The  ten  grants  made  by  the  Mexican  Governors  of  more  than  fowr 
hundred  varas  square  within  pueblo  limits  were  againat  lair.  Figueroa 
refused,  in  1835,  to  grant  the  land  in  question  to  Bemal,  the  present 
grantee,  because  it  was  within  the  limits  of  the  pueblo. 

Nor  could  the  municipal  authorities  make  grants,  except  in  lots. 
TjaTip:er  grants  were  inconsistent  with  the  trusts  under  which  the  lands 
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were  held,  for  they  must  necessarily  extinguish  the  tnist,  and  with- 
draw the  land  from  the  control  and  supervision  of  the  municipal 
authority  and  State  sovereignty. 

The  restriction  foimd  in  the  twelfth  section  of  the  Colonization 
Law  of  1824,  foii)ids  the  granting  of  more  than  eleven  leagues  to  one 
person.  The  case  of  The  United  States  v.  HartnelVs  Executors  (22 
How.  286)  is  cited  to  show  that  the  Supreme  Court  gives  a  strict  con- 
struction to  the  law,  and  refuses  to  confirm  more  than  eleven  leagues 
to  one  individual,  even  where  he  had  two  several  grants,  of  undoubted 
authenticity,  for  (in  the  aggregate)  sixteen  leagues  of  land.  This 
Court  will  give  the  same  construction  to  the  law  regulating  the  dis- 
tribution of  pueblo  lands,  making  the  maximum  four  hundred  varas 
square,  which  the  Gtovemor  might  grant  within  the  pueblo  limits. 

Eugene  Lies,  for  Respondent. 

[Mr.  Lies  filed  an  elaborate  brief  upon  the  system  of  pueblo  lands, 
but  nothing  more  can  be  given  in  this  report  than  a  mere  outline.  The 
question  discussed  was,  in  his  own  language,  whether  the  Constitu- 
tional Gtovemor  of  California  could,  with  the  assent  of  the  Ijegislature, 
and  after  all  due  preliminary  proceedings,  according  to  law,  make  a 
valid  grant  for  a  tract  of  land,  situated  at  so  short  a  distance  from  a 
pueblo  that,  by  operation  of  law,  it  would  fall  within  the  commons  of 
that  pueblo,  or  might  fall  within  a  tract  to  be  adjudicated  to  it  as 
commons. 

[In  maintaining  the  a£5rmative  of  the  proposition,  I  find  it  indis- 
pensable to  examine  the  Spanish  system  of  commons  from  its  reputed 
origin,  allude  to  its  introduction  here,  and  notice  the  circumstances 
that  prevented  its  full  development.  I  shall  demonstrate  that,  even  in 
the  modified  form  proYided  for  California,  tiie  system  was  repugnant 
to  the  country  and  its  people,  and  was  never  fairly  inaugurated,  and 
that  to  the.  hour  of  ibe  American  conquest,  the  oldest  pueblos  in  Cal- 
ifornia were,  legally,  new  pueblos,  imperfectly  organized,  whose  in- 
choate claim  to  territory  required  legislation,  and  that  at  the  hands  of 
the  very  power  whence  emanates  the  grant  whose  yalidity  is  here  at 
issue. 

[After  showing  that  the  granting  power  of  the  Governor,  had  it  not 
else  existed,  was  tiie  necessary  consequence  of  the  want  of  organiza- 
tion of  the  towns,  I  will  attempt  to  show  that  it  existed  from  the  be- 
.uinning,  irrespective  of  such  considerations,  and  was  confirmed  by 
8u£Scient  enactments  previous  to  the  date  of  tlie  grant  under  which 
"**^  plaintiff  holds.] 
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/.    History  of  the  System. 

Under  this  head,  the  authoritiea  cited  were:  Escriche,  Baldio, 
Bienes'  Communes;  L.  1,  tit.  23,  lib.  7,  Nov.  Rec. ;  L.  2,  same  title  and 
book;  Ley  3,  Id.  and  notes;  L.  17,  tit.  26,  lib.  7,  Nov.  Bee.;  Title  5,  L. 
4  of  the  E.  I.;  Hart  v.  Burnett,  16  Cal.  630;  Preface  to  the  Leyes 
Vigentes;  Ordinance  of  Neve;  L.  6,  tit.  6,  lib.  4;  Proceedings  of  Terri- 
torial Deputation  of  twenty-third  July,  1830. 

77,    Facts  in  regard  to  the  Limits  of  particular  Pueblos. 

Under  this  head,  a  history  is  given  of  the  attempts  to  mark  out 
limits  for  the  different  towns  in  California,  and  the  conclusion  stated, 
that  no  pueblo  here  ever  had  its  limits  marked  out  according  to  law. 
As  to  the  pueblo  of  San  Francisco,  at  the  date  of  the  grant  in  question, 
1839-40,  his  result  is,  that  no  line  had  been  or  could  have  been  as- 
signed to  the  pueblo ;  that,  in  the  view  of  the  authorities,  San  Fran- 
cisco was  a  new  pueblo,  whose  territorial  rights  might  afterwards  be 
determined  as  circumstances  should  dictate,  and  that  between  that 
pueblo  and  the  lands  here  in  question,  there  was  a  separate  establish- 
ment, with  distinct  rights,  whose  determination  was  also  left  to  the 
future;  that  in  making  the  grant  now  in  question,  they  considered 
that  they  granted,  not  flie  conmions  of  a  pueblo,  but  an  abandoned  de- 
pendency of  a  mission.  That  in  doing  so,  they  erred,  and  unwarily 
granted  a  tract  within  the  four  leagues  belonging  to  the  pueblo  of  San 
Francisco,  was  admitted,  for  the  purposes  of  the  discussion,  and  their 
right  to  grant  the  land,  under  those  circumstances,  maintained. 

III.  Presumption  of  Power  to  grant,  from  its  exercise,  and  instances 

of  su^h  exercise. 

Authorities  cited :  United  States  v.  Peralta,  19  How.  347 ;  6  Peters, 
729;  9  Id.  134;  18  How.  88;  13  Pet.  448;  Cambuston's  Case,  20 
How.  63 ;  Hart  v.  Burnett,  15  Cal.  For  instances  of  the  exercise  of 
the  power,  counsel  referred  to  the  records  in  the  United  States  Sur- 
veyor General's  office,  Espedientes  Nos.  6,  61,  45,  337, 161,  78,  41,  42, 
53,  78,  37. 

lY.  Presumption  of  Sanction  iy  the  Supreme  Government. 

AuthoritieB:  Counsel  cited  Beglamento  of  November  2l8t,  1828, 
arts.  9-16;  Proclamation  of  Micheltorena,  March  29th,  1843,  sec  2; 
Escriche  and  the  Mexican  Annotators^  comments  under  Bienes  Con- 
cejiles;  Message  of  Alvarado  to  the  Junta  of  March  27th,  1840. 
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V.   Power  from  Direct  Enactment 

Authorities :  Elizondo  Prac.  For,  V.  5,  226 ;  Law  of  the  Cortes  of 
January  4th,  1813;  Decree  of  Guttierez;  Arillaga,  1828,  154,  B. 
L,  4,  T.  7,  L.  14;  Guttierez's  Opinion;  Sec.  2  of  the  Bill  before  the 
Territorial  Junta,  June  15th,  1834;  Perez  Compendio,  vol.  1,  334; 
Mr.  Hawes'  brief  caae.  No.  297. 

As  to  the  power  of  Prefects  to  make  grants,  counsel  cited:  Archiyea 
of  the  Surveyor  General,  Los  Angeles,  Miscellaneous  12,  p.  46. 

From  the  foregoing  authorities,  counsel  derived  these  propositions : 

I.  All  the  pueblos  in  Upper  California  were,  to  the  hour  of  the 
American  conquest,  new  pueblos,  in  the  eye  of  the  law  entitled  to  com- 
mons to  such  an  extent,  and  in  such  a  location  as  the  discretion  of  the 
sovereign  power  might  assign  under  the  circumstances  of  each  particu- 
lar case ;  the  habitual  exercise  of  the  right  to,  and  the  use  of  commons 
on  the  part  of  a  pueblo  being  one  of  the  leading  circumstances. 

II.  The  four  league  rule  was  not  inflexible,  and  might  be  departed 
from  in  either  direction. 

III.  The  assignment  of  a  limit  for  commons  of  pasture  to  a  pueblo 
was  not,  by  the  law,  inconsistent  with  individual  ownership  of  particu- 
lar tracts  within  those  commons. 

lY.  The  consecration  of  a  tract  for  commons,  was  an  act  emanating 
from  the  same  authorities  that  held  the  power  of  granting  to  indi- 
viduals. 

Y.  As  regards  new  pueblos  in  California,  the  superior  Depar£> 
mental  or  Territorial  authority  held  from  the  first,  and  preserved  to 
the  last,  the  right  of  granting  to  individuals  tracts  of  land,  however 
near  to  the  center  of  population. 

YI.  The  limit  upon  their  discretion,  as  to  the  size  of  the  allot- 
ments, was  removed  by  the  Beglamento  of  Colonization,  where  the 
minimum  agrees  with  the  m^iximum  of  Felipe  de  Neve. 

VII.  As  regards  even  old  pueblos,  or  fully  organized  municipali- 
ties, imder  the  Spanish  model,  (if  such  institutions  can  be  shown  to 
have  existed  in  California)  the  alienation  of  their  lands  of  all  kinds, 
viz :  commons  of  pasture  and  tracts  for  cultivation,  dedicated  to  muni- 
cipal revenue,  (necessary  ejidos  alone  being  excepted,  in  the  real  and 
restricted  meaning  of  that  word)  was  poeitireiy  commanded  by  com- 
petent authority  of  law  in  the  Decree  of  Cortes  of  1813. 

YIII.  So  much  of  t'hat  decree  was  in  force  in  California,  in  1839, 
;^«?  did  not  refer  to  revenue  for  the  Spanish  crown,  or  was  not  otherwise 
repugnant  to  the  Mexican  Constitution. 
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IX.  The  Mexican  law  of  the  twentieth  of  March,  1837,  without 
conferring  new  powera  in  this  reapect  upon  the  GoTemor,  except  to 
make  his  determination  final,  was  declaratory  of  his  preexiating  power 
in  the  premises. 

X.  Both  in  Spain  and  in  California,  the  commons  of  pueblos,  old  or 
new,  were  subject  to  be  restricted  or  enlarged  by  engagement 

XI.  A  grant  in  1839  by  the  Goremor  of  California,  approved  by 
the  Junta  Departmental,  of  lands  within  eren  the  assigned,  or  other- 
wise acknowledged  limits  of  a  pueblo,  was  a  competent  enactment, 
restricting  pro  tanto  the  extent  of  the  oommons  of  that  pueblo,  when 
that  grant  contained  no  clause  providing  that  it  should  not  so  operate. 

Baldwin,  J.  ciclivered  the  opinion  of  the  Court — Field,  C.  J.  and 
Cope,  J.  concurring. 

Plaintiix  holds  under  a  grant  from  the  Governor  of  California,  in 
1839,  approved  by  the  Departmental  Assembly,  in  1840,  and  confirmed 
and  patented  by  the  United  States,  under  the  law  of  1851.  The  grant 
was  for  one  square  league,  a  small  portion  of  which,  including  the  land 
in  question,  falls  within  the  limits  of  four  square  leagues,  measured, 
according  to  Mexican  ordinances,  from  the  center  of  the  plaza  of  the 
old  presidio.  These  facte  are  admitted.  But  defendants  claim  that  the 
land  in  dispute,  being  within  the  general  limits  assigned  by  law  to  the 
pueblo,  which  was  organized  at  the  end  of  1834,  was  not  susceptible  of 
grant  by  the  Governor  and  Departmental  Assembly  of  California.  The 
question  of  law  is  now  presented  for  our  decision. 

In  Hart  v.  Burnett  et  ai.  (15  Cal.  544)  we  reviewed  the  facts  con- 
nected with  the  existence  of  the  *'  mission,*'  and  the  organization  of 
the  "  pueblo  '*  of  San  Francisco,  and  suggested  that,  although  a  por- 
tion of  these  mission  lands  fell  within  the  general  limits  of  the  pueblo, 
this  pueblo  may  not  have  acquired  a  title  to  these  lands,  with  right 
ot  possession,  tiU  after  the  secularization  of  that  establishment,  and 
then,  probably,  not  to  such  portions  of  these  lands  as  had  been  granted 
in  private  ownership,  or  dedicated  to  pious  uses.  Moreover,  it  was 
also  shown  that,  although  the  general  secularization  law  was  passed  in 
1833,  this  mission  had  not  been  entirely  secularized  at  the  date  of  this 
grant,  1839  and  1840.  There  were  numerous  fluctuations  and  changes 
in  the  execution  of  this  law  of  secularization,  its  execution  being  at  one 
time  entirely  suspended,  and  the  mission  establishments  partially  re- 
stored to  the  direction  and  management  of  the  mission  priests.     It 
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would  be  very  difficult,  if  not  impossible,  to  determine,  at  any  particu- 
lar time,  what  portions  of  these  mission  lands  were  considered  as  sua- 
ceptible  of  grant  by  municipal  or  Territorial  authorities,  and  what 
portions  were  considered  as  still  in  the  possession  of  the  mission  estab- 
lishments. We  know  of  no  other  rule  applicable  to  this  case,  than 
that  of  the  well  established  rule  of  legal  presumptions,  that  the  land 
actually  granted  was  susceptible  of  grant. 

It  would  seem  to  follow,  from  these  premises,  that  the  portion  of  land 
in  dispute  in  this  case,  being  both  within  the  general  limits  of  the 
pueblo,  and  within  the  limits  of  the  old  mission,  then  only  partially 
secularized,  was  still  exempted  from  the  exercise  of  pueblo  rights  over 
it,  and,  consequently  must  be  presumed  to  be  grantable,  the  same  as  any 
other  land  previously  occupied  by  the  mission  establishments,  but  not 
exclusively  dedicated  to  pious  uses,  as  in  the  case  of  "church  landJ.** 

But  we  do  not  place  our  decision  entirely  upon  this  view  of  the  case. 
We  shall  decide  the  question  submitted:  Had  the  Qovemor  and  De- 
partmental Assembly  power  to  make  grants  of  land  within  the  limiti 
of  pueblos? 

In  discussing  this  question,  we  ^all  consider  its  application  to  the 
tierras  consejies  fundos  legales,  or  general  body  of  land  included  within 
the  pueblo  limits,  and  not  to  the  propios  or  ejidos,  technically  so  called, 
which  had  been  measured  off,  set  apart,  designated,  or  assigned,  for 
particular  uses,  or  for  special  purposes.  It  is  not  claimed  that  any  such 
division,  designation,  or  assignment  was  made  of  the  lands  of  the 
pueblo  of  San  Francisco,  and  the  word  ejidos  is  employed,  in  this 
case,  in  the  loose  and  general  sense  in  which  it  is  often  used  in  Cali- 
fornia documents,  meaning  municipal  lands  generally,  and  not  the 
portions  thereof  which  had  been  assigned  for  a  special  purpose. 

We  remarked,  in  Hart  v.  Burnett  et  ai.  (16  Cal.  649)  **  If  Governors 
have  granted  lands  within  the  general  limits  of  pueblos,  it  will  be  pre- 
sumed, unless  the  contrary  be  shown,  that  such  grants  were  made  in 
accordance  with  the  objects  and  uses  for  which  such  lands  had  been 
assigned  and  dedicated  by  the  laws  to  the  pueblos.  The  whole  matter 
was  subject  to  the  control  and  direction  of  the  Governor  and  Terri- 
torial Deputation,  and  the  ofiBcial  acts  of  such  ofiBcers,  within  the  gen- 
eral scope  of  their  powers,  are  presumed  to  have  been  done  by  lawful 
authority/' 

The  correctness  of  the  general  principles  here  announced  it  not  diB- 
puted,  but  counsel  for  appellants  have  endeavored  to  destroy  the  force 
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of  this  presumptioiiy  by  showing  that  this  grant  was  not  made  by 
lawful  authority,  but  in  violation  of  positive  law. 

In  the  first  place,  it  is  said  that  this  land  being  within  the  general 
limits  of  the  pueblo,  the  law  of  1824  and  the  regulations  of  1828  had 
no  application,  and  gave  no  authority  to  make  the  grart;  and  that  it 
is  to  be  inferred  that  this  grant  was  made  only  under  the  authority  of 
that  law  and  of  those  regulations,  because  no  others  are  cited  or  re- 
ferred to  in  the  grant. 

On  the  contrary,  it  has  been  well  settled,  that  a  grant  may  be  made 
under  other  and  different  authority  than  that  recited  in  the  grant,  and 
that  the  grant  may  be  valid,  although  the  authority  referred  to  in  it 
may  prohibit  it  being  mada  (United  States  v.  Perchman,  7  Peters, 
95.) 

Nor  does  it  by  any  means  follow,  that,  because  a  particular  tract  of 
land,  or  some  portion  of  it,  falls  within  the  general  limits  of  a  pueblo, 
this  pueblo  has  such  a  right  or  title  to  this  land  as  to  exempt  it  from 
the  general  operation  of  the  granting  powers  of  the  Qovemor  and 
Deputation.  The  whole  course  of  our  reasoning  in  Hart  v.  Burnett  ei 
ah  was  opposed  to  this  view  of  the  character  of  pueblo  titles.  It  is 
unnecessary  to  repeat  our  arguments  here. 

Supposing  this  grant  to  have  been  made  exclusively  under  the  au- 
thority conferred  by  the  law  of  1824  and  the  regulations  of  1828,  it 
is  contended  that  no  presumption  of  power  to  grant  this  land  can 
arise,  because  the  Supreme  Court  of  the  United  States  decided  against 
such  presumption,  in  the  case  of  Cambuston  (20  Howard,  63).  We  do 
not  so  understand  that  decision.  It  does  not  pretend  to  overrule  any  of 
the  former  decisions  of  that  Court  with  respect  to  legal  presumptions. 
It  simply  says,  that  where  the  authority  to  make  the  grant  is  expressly 
conferred,  and  the  terms  and  conditions  expressly  prescribed  by  the 
law,  the  Court  must  look  to  the  law  for  both  the  power  to  make  the 
grant,  and  for  the  mode  and  manner  of  its  exercise.  No  deviation 
from  the  mode  and  manner  prescribed  in  the  law  has  been  suggested, 
and  even  if  there  had  been,  it  may  be  questioned  whether,  after  final 
confirmation  and  patent  by  the  United  States,  we  can  inquire  into  the 
effect  of  any  such  alleged  deviation ;  and  if  the  land  belonged  to  the 
nation,  there  could  be  no  question  of  the  power  to  make  the  grant. 
The  presumption  is,  that  it  did  so  belong  to  the  nation,  until  the  con- 
trary is  shown.  This  has  been  attempted,  by  showing  that  it  was  within 
the  legal  limits  of  the  pneblo ;  but,  as  already  remarked,  that  is  not 
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sufficient.  As  shown  in  Hart  y.  Burnett  et  al.,  the  legal  title  to  this 
land  may^  nevertheless^  have  remained  in  the  nation^  notwithstanding 
its  general  dedication  or  assignment  to  the  pueblo.  The  only  question, 
then^  to  be  considered  is:  Was  this  grant  a  violation  of  the  general 
object  and  uses  to  which  this  land  was  assigned  or  dedicated  ?  In  other 
words :  Did  such  assignment  or  dedication  remove  it  from  the  exercise 
of  the  general  authority  to  grant,  conferred  by  the  laws?  This  cannot 
be  presumed;  it  must  be  shown.  But  how  is  this  shown?  Certainly, 
not  by  the  grant  itself,  for  such  a  grant,  on  the  very  outskirts  of  the 
pueblo  lands,  and  at  a  considerable  distance  from  the  principal  settle- 
ment, is  not  prima  facie  evidence  that  it  was  contrary  to  the  general 
object  of  building  up  a  town  by  encouraging  settlement  and  cultiva- 
tion, but,  on  the  contrary,  that  it  was  conducive  to  that  object  More- 
over, the  Governor,  in  this  case,  consulted  the  authorities,  both  of  the  ' 
pueblo  and  of  the  mission  establishment,  before  making  the  grant,  and 
neither  made  any  objections.  It  is  true,  that  objections  were  made  by 
the  authorities  of  the  mission,  in  1834,  before  the  organization  of  the 
pueblo;  but  these  objections  had  all  been  removed  when  the  grant  was 
made  and  confirmed,  in  1839  and  1840.  The  Governor  and  Depart- 
mental Assembly  seem  to  have  acted  with  a  full  understanding  of  all 
the  circumstances  of  the  case,  and  we  are  not  disposed,  without  good  and 
substantial  reasons,  to  question  the  authority  and  legality  of  their  acts. 

But  it  has  been  urged,  that  inasmuch  as  QoTemor  Mgueroa,  in  his 
Renilati'-n  of  Secularization,  of  August  9th.  1843,  specified  that  the 
exl  nt  ot  land  to  be  given  to  one  individual,  or  head  of  a  family,  should 
not  exceed  four  hundred  varas  square,  we  must  infer  that  this  grant, 
for  a  greater  amount,  was  without  authority.  There  is  nothing  in  these 
reorulations  to  show  that  any  limitation  had  been  placed  upon  the  powe:- 
of  the  Governor  and  Territorial  Deputation,  with  respect  to  the  extent 
of  grants,  other  than  that  imposed  by  the  general  laws.  Moreover, 
the  paragraph  quoted  refers  to  *'  the  commo?  lands  of  missions,^'  not  of 
pueblos.  That  the  Territorial  Government  did,  even  at  the  time,  grant 
Inr'Tcr  tracts  than  four  hundred  varas  square  of  mission  lands  to  indi- 
Tidnal^s  and  heads  of  families,  is  shown  by  the  records  of  that  Govem- 
TPont.  We  find  nothing  in  these  regulations  to  sustain  the  proposition 
that  the  granting  power  of  the  Governor  and  Territorial  or  Depart- 
mentnl  Tjcgislature  had  been  limited  to  four  hundred  varas  to  one 
individual,  or  that  such  limitation  applied  to  the  land',  of  a  pueblo. 

We  have,  thus  far.  considered  this  question  on  the  pupposition  that 
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the  power  of  the  Governor  and  Deputation  or  Assembly  to  make  grants 
was  derived  solely  from  the  law  of  1824  and  regulations  of  1828.  But, 
as  stated  in  Hart  v.  Burnett  et  al,,  (15  Cal.  549)  we  are  of  opinion  that 
their  authority  over  pueblo  lands  existed  prior  to  their  date,  and  were 
not  changed  or  repealed  by  them;  and  this  opinion  is  not  only  sus- 
tained by  the  report  of  the  Junta  of  Colonization,  of  1827,  but  is  con- 
firmed by  the  documentaiy  evidence  referred  to  by  counsel  in  this 
caiie. 

In  conclusion,  we  reaffirm  ihe  proposition  announced  in  HaH  Y. 
Burnett  et  ai. 

The  whole  matter  of  granting  lauds,  within  pueblo  limits,  was  sub- 
ject to  the  control  and  direction  of  the  Governor  and  Territorial 
Deputation;  and  the  official  acts  of  such,  officers,  within  the  general 
scope  of  their  powers^  are  presumed  to  have  been  done  by  lawful 
authority. 

That  the  grant,  in  this  case,  was  within  the  general  scope  of  their 
powers  cannot,  we  think,  be  denied;  and  the  evidence  and  authorities 
adduced,  show  that  their  act,  in  making  this  grant,  was  done  by  law- 
ful authority. 

The  decision  of  the  Court  below  is,  therefore^  affirmed. 


GOODENOW  et  ah  v.  EWEB  et  al. 

Ax  common  law,  a  mortgage  was  regarded  as  a  coDveyance  of  «  eondItk>nal 
estate  and  npon  breach  of  its  coDdltlon,  the  estate  became  absolute:  but  Coorts 
of  Equity,  to  relieve  from  the  hardship  of  this  rule,  gave  to  the  mortgacoi  a 
right  to  redeem  upon  payment,  within  a  reasonable  time,  of  the  debt  secured. 

The  nature  of  the  mortgagor*s  right  to  redeem,  and  of  the  mortgagee's  right  t« 
foreclose,  stated. 

The  decree  In  a  foreclosure  suit,  under  the  old  equity  system,  usually  directed 
the  mortgagor  to  assert  his  right  by  payment  of  the  principal  sum  due.  interest 
and  costs,  within  a  designated  period,  or  be  barred  of  his  equity.  The  decree 
operated  directly  npon  the  property,  and  Its  effect  was  to  restore  the  same, 
upon  payment,  to  the  mortgagor ;  or  to  rest,  upon  failure  of  payment,  an  absolute 
title  In  the  mortgagee.  To  give  any  efficacy  to  the  decree,  it  was  essential 
that  the  owner  of  the  equity  should  be  brought  before  the  Court;  and  be  was 
an    indispensable   party   to   a    valid    foreclosure. 

In  this  State,  a  mortgage  is  not  regarded  as  a  conveyance  vesting  In  the  mortga- 
gee any  estate  in  the  land,  either  before  or  after  condition  broken,  but  is  regarded 
as  a  mere  security,  operating  upon  the  property  as  a  lien  or  incumbrance  only. 

The  proceeding  for  a  foreclosure  of  the  c<:ulty  of  redemption,  as  those  terms  arc 
undorRtood  where  the  common  law  view  of  mortgages  is  maintained,  f> 
unknown  to  our  system,  so  far,  at  least,  as  the  owner  of  the  estate  is  concerned. 
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The  mortgagee  can  here  In  no  case  become  the  owner  of  tiie  mortgaged  prem- 
ises, except  by  purchase,  upon  a  sale  under  judicial  deena,  consummated  by 
conveyance.    . 

Proceedings  In  the  nature  of  a  suit  to  foreclose  an  equity  of  redemption,  held 
by  a  subsequent  incumbrancer,  may  be  maintained  by  a  purchaser  under  the 
decree,  where  such  Incumbrancer  was  not  made  a  party  to  the  original  suit  to 
enforce  the  mortgage.  Such  incumbrancer  may  be  called  upon  to  assert  bis 
right,  by  virtue  of  his  Hen,  and  his  equity  of  redemption,  extending  to  the 
period  provided  by  the  Statute  of  Limitations,  be  thus  reduced  to  the  statutory 
period  of  six  months. 

The  owner  of  the  mortgaged  premises,  where  no  power  of  sale  is  embraced  in  the 
mortgage,  cannot,  under  any  circumstances,  be  cut  off  from  his  estate,  except 
by  sale  in  pursuance  of  the  decree  of  the  Court.  To  give  validity  to  such 
decree,  the  owner  must  be  before  the  Court  when  it  is  rendered.  No  rights 
which  he  possesses  can  otherwise  be  affected,  and  any  direction  for  their  sale 
would  be  unavailing  for  any  purpose. 

A  mortgagor,  when  he  has  not  disposed  of  his  Interest,  is  a  necessary  party  to  a 
suit  for  a  foreclosure  and  sale,  under  our  law,  even  though  no  personal  claim 
be  asserted  against  him.  If  he  has  parted  with  the  estate,  his  grantee  stands 
In  his  shoes,  and  possesses  the  same  right  to  contest  the  lien,  and  to  object 
to  the  sale.  And  if  the  grantee  be  not  made  a  party,  the  purchaser  under 
the  decree  acquires  no  title. 

It  is  only  when  the  owner  of  the  estate  —  whether  such  owner  be  the  mortgagor 
or  his  grantee  —  has  had  his  day  in  Court,  that  a  valid  decree  can  pass  for 
its  sale.  Under  such  decree,  the  purchaser  takes  the  title  which  the  mortgagor 
possessed,  whatever  It  may  have  been,  at  the  execution  of  the  mortgage. 

It  is  to  sales  under  decrees  of  this  character,  that  reference  is  made  in  BeUoo 
V.  Rogers,  (9  Cal.  125)  when  It  is  said  that  "  the  purchaser  obtains  whatever 
title  was  in  the  mortgagor  at  the  instant  of  time  when  he  executed  the 
mortgage.*' 

And  it  is  only  to  conveyances  upon  sale  under  such  decrees,  that  the  language 
of  the  Court  in  McMillan  v.  Richards,  (9  Cal.  412)  "  that  they  take  effect 
from  the  date  of  the  mortgage,"  is  applicable.  The  conveyances  thus  take 
effect,  not  so  much  from  any  application  of  the  doctrine  of  relation,  as  from 
the  fact  that  It  Is  the  estate  of  the  mortgagor,  by  whomsoever  held,  which 
is  brought  directly  under  the  operation  of  the  decree. 

The  language  used  by  this  Court,  in  some  cases,  that  such  conveyances  take 
effect  from  the  date  of  the  mortgage  by  relation,  explained  as  above. 

D.  and  M.  are  owners  each  of  one  undivided  one-half  of  certain  real  estate.  D. 
executes  a  mortgage  to  plaintiffs  upon  his  undivided  half,  which  was  recorded 
on  the  same  day.  Subsequently,  D.  and  M.  convey  to  defendant,  B.,  an 
undivided  one- third  of  the  entire  property  —  making  D.,  M.  and  B.  each 
owners  of  one  undivided  one-third  —  one-half  of  E.'s  interest  being  subject  to 
the  mortgage  to  plaintiffs.  Plaintiffs  foreclose  —  making  D.  alone  party  —  get 
judgment  for  the  amount  due,  and  a  decree  directing  a  sale  of  all  the  interest 
D.  had  at  date  of  mortgage.  At  the  sale,  plaintiffs  become  the  purchasers  for 
the  full  amount  of  thvir  judgment,  costs,  etc.,  and  In  due  time  receive  a  Sher- 
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Iff's  deed,  no  redemption  being  made.  Meantime,  but  subsequent  to  the 
decree,  and  before  the  Sheriff's  deed,  B.  purchases  the  remaining  interest  of 
D.  and  M.  Plaintiffs  sue  for  the  sale  of  the  property  —  a  partition  bcin:; 
impossible  without  prejudice  —  and  for  an  account  from  the  tenant  in  posses 
sion ;  and  ask  to  be  reimbursed  from  the  proceeds  of  the  sale  the  one- third  of 
the  amount  bid  by  them  at  the  sale  vnder  their  decree  of  foreclosure,  on  the 
ground  that  the  decree  was  invalid  as  to  the  one-slzth  interest  conveyed  to  E. ; 
and  that  plaintiffs  believed,  at  the  time  of  their  bid,  they  were  acquiring  a 
title  to  all  the  interest  D.  had  at  the  date  of  his  mortgage  to  them ;  and  that 
the  Sheriff  stated  such  interest  was  offered  for  sale:  Held,  that  the  bid  of 
plaintiffs,  being  for  the  full  amount  of  their  Judgment,  satisfied  it;  and  that 
the  effect  of  this  satisfaction  was  to  discharge  the  undivided  one-sixth  held 
by  B.  from  the  lien  of  the  mortgage. 

ffeld,  aUo,  that  plaintiffs  cannot  be  reimbursed  in  the  amount  bid,  even  though 
they  acted  under  a  mistake  as  to  the  effect  of  the  decree  and  sale  thereunder ; 
that  their  mistake  was  one  of  law,  against  which  Courts  of  Equity  seldom 
relieve  in  an  independent  action  —  the  weight  of  authority  in  the  United  States 
being  not  to  relieve,  unless  the  mistake  be  accompanied  with  special  circum- 
stances,  such  as  misrepresentation,   undue  influence,  or  misplaced  confldence. 

Htid,  also,  that  upon  proper  application  in  the  original  foreclosure  suit,  the 
Court  would  have  released  the  plaintiffs  from  the  purchase,  set  the  sale  aside, 
and  opened  the  decree,  and  allowed  them  to  file  a  supplemental  complaint, 
bringing  in   B.   and   others  interested,   as  parties. 

Courts  of  Bqoity  are  ever  ready  to  grant  relief  from  sales  made  npon  their 
decreet,  where  there  has  been  irregularity  in  the  proceedings  rendering  the 
title  defective,  as  well  when  the  purchaser  or  parties  interested  have  been 
misled  by  a  mistake  of  law  as  to  the  operation  of  the  decree,  as  when  they 
have  been  misled  by  a  mistake  of  fact  as  to  the  condition  of  the  property,  or 
the  estate  sold,  provided  application  be  made  to  them  in  the  suits  in  which 
such  decrees  are  entered  within  a  reasonable  time,  and  the  relief  sought  will 
not  operate  to  the  prejudice  of  the  Just  rights  of  others. 

The  nature  and  extent  of  the  relief  in  such  cases,  are  matters  resting  very  much 
in  the  sound  discretion  of  the  Court.  As  a  general  rule,  the  purchaser  will 
be  released  and  a  resale  ordered,  or  such  new  or  additional  proceedings 
directed  as  may  obviate  the  objections  arising  from  those  originally  taken, 
when  the  consequences  of  the  mistake  are  such  that  it  would  be  inequitable, 
either  to  the  purchaser  or  to  the  parties,  to  allow  the  sale  to  stand.  But 
when  relief  Is  sought  in  one  action  from  a  purchase  made  upon  a  mistake 
of  law  as  to  the  effect  of  a  decree  rendered  in  another  action,  it  seems  that 
the  ordinary  rules  as  to  mistakes  of  law  should  apply —  and  from  such.  Courts 
of  Equity  seldom  relieve. 

In  this  case,  relief  cannot  be  granted,  as  no  special  circumstances  are  shown, 
and  no  excuse  offered  for  neglecting  to  apply  for  relief  in  the  original  fore- 
closure suit.  And  further,  this  action  is  not  brought  directly  for  relief  from 
the  sale,  but  for  a  sale  of  the  property,  an  account  as  incident  to  a  partition, 
and  distribution  of  the  proceeds  among  the  owners,  tenants  In 
thereof;  and  D^  the  mortgagor,  is  not  made  n  party. 
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The  rights  of  plaintiffs  to  the  proceeds  arising  from  the  sale,  must  be  limited 
by  the  extent  of  the  interest  they  acquired  in  the  premises  under  their  con- 
▼eyance  —  that  is,  to  one>thlrd ;  and  from  this  one-third,  their  proportionals 
share  of  the  costs  and  expenses  of  the  action,  and  subsequent  proceedinsB* 
must  be  deducted.. 

One  tenant  In  common  out  of  possession,  may,  in  equity,  as  a  collateral  incident 
to  a  claim  for  partition,  compel  his  cotenant  in  possession  to  account  for 
rents  and  profits  received  by  him  from  tenants  of  the   premises. 

From  rents  so  recelyed,  the  tenant  in  possession  may  deduct  the  amounts  paid 
for  taxes  and  for  necessary  and  proper  repairs  and  additions  for  the  preserra- 
tion  and  security  of  the  building  held  in  common  during  the  period  for  which 
the  rents  were  collected.  And  where  the  building  contained  theater  rooms, 
which  were  let  from  time  to  time  with  the  furniture  thereof  —  as  carpets, 
lamps  and  scenery  —  which  furniture  was  the  indlyldual  property  of  the  ten- 
ant in  possession,  he  is  entitled,  in  the  accounting,  to  a  reasonable  allowance^ 
to  be  deducted  from  the  rents,  for  the  use  of  such  furniture,  when  such  use  was 
required  in  order  to  let  the  premises  themselves.  But  he  is  not  entitled  to 
allowances  for  the  use  of  any  indlyldual  property  in  connection  with  the 
premises  not  thus  required,  nor  to  any  allowances  for  his  personal  services  !■ 
taking  charge  of  the  building,  renting  the  same,  and  collecting  the  rents. 

Pico  ▼.   Oolumbet   (12  Cal.)    commented  upon. 

Appeal  from  the  Fifteenth  District. 

Action  for  the  sale,  as  on  partition,  of  a  certain  lot  in  OroTille,  with 
a  building  thereon  —  known  as  the  "  Metropolitan  Theater  property  " 
—  held  by  the  parties  as  tenants  in  common,  and  for  an  accounting 
from  defendant,  Ewer,  who  is  in  possession. 

Plaintiffs  claim,  as  owners  of  half  the  property,  by  virtue  of  a  Sher* 
iff's  deed  to  them,  as  stated  in  the  opinion.  Ewer  was  in  possession, 
receiving  rents,  from  and  after  the  Sheriff's  sale  under  the  decree  of 
foreclosure  of  mortgage  to  plaintiffs. 

The  complaint  of  plaintiffs  states  that  the  reason  of  not  making 
Ewer  and  other  defendants  —  who  held  a  subsequent  mortgage  and 
mechanics'  lien*  on  the  property  —  parties  to  their  foreclosure  suit, 
was  that  they  were  not  **  cognizant  of  the  requirements  of  the  law 
in  such  cases.*'  The  prayer  of  the  complaint  is,  that  Ewer  ac- 
count for  and  pay  to  plaintiffs  one-third  of  the  rents,  etc.,  received 
since  June,  1858,  the  date  of  the  Sheriff's  sale,  that  the  property 
be  sold,  the  costs  of  suit  be  x>aid  out  of  the  proceeds,  and  one- 
third  of  the  remainder  be  paid  to  plaintiffs;  that  plaintiffs  may 
have,  in  addition,  nine  hundred*  and  seventy-two  dollars  and  eighty- 
three  cents,  (being  one-third  of  their  judgment  in  the  foreclosure 
suit)   with  three  per  cent,  per  month  interest  from  June,   1858, 
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the  time  of  sale,  provided  one-sixth  of  the  net  proceeds  of  the  property 
should  amount  to  that  sum;  or  if  the  one-sixth  brought  less,  then 
plaintiffs  prayed  for  the  one-sixth  part  of  whatever  was  realized. 

The  Court  below  held  that  plaintiffs,  by  their  purchase,  in  June, 
1858,  obtained  title  to  one-third  part  of  the  property;  that  by  their 
bid  and  purchase  they  extinguished  their  judgment,  and  lost  their  lien 
on  the  one-sixth  of  the  property  sold  by  Downer  and  Morris  to  Ewer 
before  the  commencement  of  the  foreclosure  suit;  that  defendant  Ewer 
was  entitled  to  two-thirds  of  the  proceeds  of  the  property ;  that  plain- 
tiffs were  entitled  to  one-third  of  the  rents  from  the  time  they  got  the 
Sheriff's  certificate  until  they  got  his  deed,  that  is,  from  June  23d, 
1858,  to  January  8th,  1859,  but  that  they  were  not  entitled  to  any 
rents  after  receiving  the  deed. 

Other  facts  appear  in  the  opinion  of  the  Court 

Plaintiffs  appeal. 

Bobinsan,  Beatty  £  Heacoeh,  for  Appellanla* 

Jos.  E.  N.  Lewis,  for  Bespondenti. 

Counsel  on  both  sides  filed  elaborate  arguments,  in  tiie  course  of 
which  they  cited  numerous  authorities ;  but  they  did  not  separate  their 
points  and  authorities  from  the  argument,  and  hence  neither  are  given. 
It  is  not  the  duty  of  the  Reporter  to  prepare  points  from  the  general 
argument  of  counsel. 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  and 
CoPB,  J.  concurring. 

This  is  a  suit  for  the  sale  of  real  property  held  by  different  parties 
as  tenants  in  conmion,  a  partition  being  impossible  without  prejudice 
to  the  owners,  and  for  an  accounting  from  the  tenant  in  possession. 
The  material  facts  disclosed  by  the  record  are  briefly  as  follows :  On 
the  first  of  May,  1857,  Downer  and  Morris  were  the  owners,  each  of  an 
undivided  cne-half,  of  certain  pmmisep  sit^^ted  in  the  county  of  Butte. 
On  that  day,  Downer  execu+xjd  a  mortgage  upon  his  undivided  half  t'^ 
the  plaintiffs,  to  secure  the  payment  of  his  promissory  note  to  them  of 
$2,000,  and  interest.  This  mortgage  was,  on  the  same  day,  placed  on 
record.  In  June  following.  Downer  and  Morris  sold  and  conveyed  to 
the  defendant.  Ewer,  an  undivided  one-third  of  the  entire  property- 
Downer,  Morris  and  Ewer  each  thus  possessed  one  imdivided  third 
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interest  in  the  premises  —  one-half  of  Ewer's  interest,  that  is,  one  un- 
divided sixth  of  the  entire  property  held  by  him,  being  subject  to  the 
mortgage  of  Downer.  In  December  of  the  same  year,  the  note  of 
Downer  having  matured,  and  not  being  paid,  the  plaintiffs  instituted 
suit  for  the  foreclosure  of  his  mortgage,  and  the  sale  of  his  interest  in 
the  premises,  making  him  tlie  sole  party  defendant,  and  in  January, 
1858,  obtained  the  usual  judgment  for  the  amount  due,  and  a  decree 
directing  a  sale  of  all  the  interest  which  he  possessed  in  the  premiseb 
at  the  date  of  the  mortgage.  Under  this  decree  the  sale  was  made,  ia 
June,  1858.  At  the  sale,  the  plaintiffs  became  the  purchasers,  for  the 
sum  of  $2,918.60,  that  being  the  full  amount  of  the  judgment,  interest 
and  costs,  and  received  the  Sheriff's  certificate;  and  in  January,  185S, 
no  redemption  having  been  made,  obtained  the  Sheriff's  deed.  In  the 
meantime,  and  subsequent  to  the  entry  of  the  decree,  the  defendant. 
Ewer,  purchased  the  remaining  interest  of  both  Downer  and  Morris  im 
the  premises  —  that  of  Morris  at  Sheriff's  sale,  in  February,  1858^ 
afterwards  consummated,  by  conveyance  —  and  that  of  Downer,  im 
March,  1858  —  thus  becoming  the  owner  of  the  entire  property,  subject 
only  to  the  mortgage  to  the  plaintiffs,  and  the  judgment  in  the  fore- 
closure suit. 

The  claim  of  the  plaintiffs  to  partition  is  based  upon  their  deed,  and 
its  efficacy  in  the  transfer  of  the  title  depends  upon  the  decree  under 
which  the  sale  was  made  and  the  deed  executed.  The  validity  and 
effect  of  the  decree  are  to  be  determined  by  a  consideration  of  ttie 
nature  of  the  contract  of  mortgage,  and  the  parties  who  are  required 
to  be  brought  into  Court  before  the  contract  can  be  enforced. 

At  common  law,  a  mortgage  was  regarded  as  a  conveyance  of  a 
conditional  estate,  and  upon  breach  of  its  condition,  the  estate  became 
absolute.  But  from  an  early  day.  Courts  of  Equity  interfered,  and  te 
prevent  the  hardship  consequent,  by  the  strict  rules  of  law,  upon  a  fail- 
ure in  the  performance  of  the  conditions  attached  to  the  conveyance^ 
gave  to  the  mortgagor  a  right  to  redeem  upon  payment,  within  a  reason- 
able time,  of  the  debt  secured.  This  right  was  established  from  a 
consideration  of  the  real  character  of  the  transaction,  as  one  of  security, 
and  not  of  purchase,  and  its  purpose  was  to  give  effect  to  the  intentio* 
of  the  parties  against  the  terms  of  the  instrument.  And  this  right  it 
cow  held  to  be  an  inseparable  incident  to  every  mortgage,  and  cannot 
be  abandoned  or  waived,  even  by  express  stipulation  of  the  parties  at 
the  time  of  its  execution.    But  with  this  right  in  the  mortgagor,  te 
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redeem  from  the  consequences  of  his  default,  which  was  termed  an 
equity  of  redemption,  as  it  could  be  enforced  only  in  a  Court  of  Equity, 
there  was  recognized  a  corresponding  right  in  the  mortgagee  to  insist 
upon  the  redemption  being  made  witliin  a  reasonable  period,  or  a  relin- 
quishment of  its  right,  and  for  that  purpose  he  could  also  ref ort  to  a 
Court  of  Equity.  The  proceeding  for  this  purpose,  on  his  part,  was 
the  suit,  as  it  was  termed,  for  a  foreclosure  of  the  mortgage  —  that  is, 
for  the  extinguishment  of  the  equity  of  redemption  held  by  the  mort- 
gagor. The  decree  in  the  suit  usually  directed  the  mortgagor  to  assert 
his  right,  by  payment  of  the  principal  sum  due,  interest  and  costs^ 
within  a  designated  period,  or  be  barred  of  his  equity.  The  decree 
operated  directly  upon  the  property,  and  its  effect  was  to  restore  the 
same,  upon  payment,  to  the  mortgagor;  or  to  vest,  upon  failure  of  pay- 
ment, an  absolute  title  in  the  mortgagee.  To  give  any  eflBcacy,  there- 
fore, to  the  decree,  it  was  essential  that  the  owner  of  the  equity  should 
be  brought  before  the  Court.  The  equity  was  regarded  as  the  real  and 
beneficial  estate  in  the  land,  and  was  subject  to  sale  and  conveyance, 
in  any  of  the  ordinary  modes  of  transfer.  If  it  had  passed  from  the 
mortgagor,  the  decree  would,  of  course,  be  of  no  avail  without  the 
presence  of  his  grantee  —  for  it  is  a  rule,  as  old  as  the  law,  that  no 
decree  shall  prejudice  the  rights  of  persons  who  are  not  parties  to  the 
suit.  Without  such  presence,  no  equity  of  redemption  would  be  fore- 
closed, and  the  mortgagee's  estate  would  remain  unaffected  as  it  exiFt(^cl 
previous  to  the  institution  of  the  suit  in  which  the  decree  was  rendered. 
The  holder  of  the  equity  of  redemption  —  of  the  beneficial  estate  — 
was,  therefore,  an  indispensable  party  to  a  valid  foreclosure. 

In  this  State,  a  mortgage  is  not  regarded  as  a  conveyance  vesting  in 
the  mortgagee  any  estate  in  the  land,  either  before  or  after  condition 
broken.  It  is  regarded,  as  in  fact  it  is  intended  by  the  parties,  as  a 
mere  security,  operating  upon  the  property  as  a  lien  or  incumbrance 
only.  Here  the  equitable  doctrine  is  carried  to  its  legitimate  result. 
Between  the  view  thus  taken  and  the  common  law  doctrine  —  that  the 
mortgage  is  a  conveyance  of  a  conditional  estate  —  there  is  no  consist- 
ent intermediate  ground.  In  those  States  where  the  mortgage  is  some- 
times treated  as  a  conveyance,  and  at  other  times  as  a  mere  security, 
there  is  no  uniformity  of  decision.  The  cases  there  exhibit  a  fluctua- 
tion of  opinion  between  equitable  and  common  law  views  of  the  sub- 
ject, and  a  hesitation  by  the  Courts  to  carry  either  view  to  its  logical 
consequences.  In  McMillan  v.  Richards,  (9  Cal.  366)  we  had  occa- 
sion to  consider  the  subject  at  great  length,  and  to  observe  upon  the 
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diversity  existing  in  the  adjudged  cases.  We  there  asserted  what  had 
previously  been  held  in  repeated  instances,  the  equitable  doctrine  as 
the  true  doctrine  respecting  mortgages,  and  have  ever  since  applied  it 
under  all  circumstances.  (See  Nagle  v.  Macy,  9  Cal.  426;  Haffley  v. 
Maier,  13  Id.  13 ;  Koch  v.  Briggs,  14  Id.  266 ;  Clark  v.  Baker,  Id.  612 ; 
and  Johnson  v.  Sherman,  15  Id.)  When,  therefore,  a  mortgage  is 
here  executed,  the  estate  remains  in  the  mortgagor,  and  a  mere  lien  or 
incumbrance  upon  the  premises  is  created.  The  proceeding  for  a 
foreclosure  of  the  equity  of  redemption,  as  those  terms  are  understood 
where  the  common  law  view  of  mortgages  is  maintained,  is  unknown 
to  our  system,  so  far,  at  least,  as  the  owner  of  the  estate  is  concerned. 
The  mortgagee  can  here,  in  no  case,  become  the  owner  of  the  mort- 
gaged premises,  except  by  purchase,  upon  a  sale  under  judicial  decree 
consummated  by  conveyance.  Proceedings  in  the  nature  of  a  suit  to 
foreclose  an  equity  of  redemption,  held  by  a  subsequent  incumbrancer, 
may  undoubtedly  be  maintained  by  a  purchaser  under  the  decree, 
where  such  incumbrancer  was  not  made  a  party  to  the  original  suit 
to  enforce  the  mortgage.  Such  incumbrancer  may  be  called  upon  to 
assert  his  right,  by  virtue  of  his  lien,  and  his  equity  of  redemption, 
extending  to  the  period  provided  by  the  Statute  of  Limitations,  be 
thus  reduced  to  the  statutory  period  of  six  months.  But  the  owner 
of  the  mortgaged  premises,  where  no  power  of  sale  is  embraced  in 
the  mortgage,  cannot,  under  any  circumstances,  be  cut  off  from  his. 
estate,  except  by  sale  in  pursuance  of  the  decree  of  the  Court.  (See 
Prac.  Act,  sec.  260;  Whitney  v.  Higgins,  10  Cal.  547;  Montgomery  v. 
Tutt,  11  Id.)  To  give  validity  to  such  decree,  the  owner  must  be  be- 
fore the  Court  when  it  is  rendered.  No  rights  which  he  possesses  can 
otherwise  be  affected,  and  any  direction  for  their  sale  would  be  un- 
availing for  any  purpose.  A  mortgagor,  when  he  has  not  disposed  of 
his  interest,  is  a  necessary  party  to  a  suit  for  a  foreclosure  and  sale 
under  our  law,  even  though  no  personal  claim  be  asserted  against 
him.  The  fact  that  a  mortgage  is  executed  upon  the  premises  does 
not,  of  itself,  authorize  proceedings  for  their  sale  without  making  him 
ft  party.  He  has  a  right  to  be  heard  before  his  estate  can  be  sub- 
jocted  to  sale  to  satisfy  any  alleged  lien,  without  reference  to  any 
porsonal  claim  against  himself.  If  he  has  parted  with  the  estate,  his 
prnntoe  stands  in  his  shoes,  and  possesses  the  same  right  to  contest 
the  lien  and  to  object  to  the  sale.  The  object  of  the  sale  is  to  sub- 
ject suoli  estate  as  the  mortgagor  held  at  the  time  to  the  satisfaction 
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of  the  lien  which  he  created,  and  if  that  estate  has  been  disposed  of^ 
a  decree  directing  its  sale  without  the  presence  of  its  owner  would  be 
a  mere  arbitrary  act,  condemning,  without  hearing,  one  man's  property 
to  pay  another  man's  debt.  It  is  only  when  the  owner  of  the  estate 
has  had  his  day  in  Court,  that  a  valid  decree  can  pass  for  its  sale.  It 
is  only  under  a  decree  of  this  nature  that  a  purchaser  can  acquire  any 
title.  It  is  then  that  he  will  take  the  title  which  the  mortgagor  pos- 
sessed— whatever  it  may  have  been — at  the  execution  of  the  mortgage. 
It  is  to  sales  under  decrees  of  this  character  that  Mr.  Justice  Burnett 
refers  when,  in  Belloc  v.  Rogers,  (9  Cal.  125)  he  says  that  "the  pur- 
chaser obtains  whatever  title  was  in  the  mortgagor  at  the  instant  of 
time  when  he  executed  the  mortgage."  And  it  is  only  to  conveyances 
upon  sales  under  such  decrees  that  the  language  of  the  Court  in  McMil- 
lan V.  Richards,  (9  Cal.  412)  "that  they  take  effect  from  the  date  of 
the  mortgage,"  is  applicable.  The  conveyances  thus  take  effect,  not  so 
much  from  any  application  of  the  doctrine  of  relation —  though  lan- 
guage to  this  purport  is  often  used  in  judicial  decisions,  and  has  been 
someh'raes  thus  used,  we  believe,  by  ourselves  —  as  from  the  fact  that 
it  is  the  estate  of  the  mortgagor,  by  whomsoever  held,  which  is  brought 
directly  under  the  operation  of  the  decree. 

It  follows  from  these  views  that  the  decree  in  the  foreclosure  suit, 
brought  by  the  plaintiffs  against  Downer,  did  not  affect  the  one  undi- 
vided sixth  of  the  premises  which  had  been  previously  conveyed  by 
him  to  the  defendant  Ewer.  At  the  institution  of  that  suit,  Downer 
possrc;«;ed  only  two-sixths  of  the  premises,  and  Ewer  was  not  made  a 
party.  Ewer^s  interest  remained,  therefore,  after  the  decree  precisely 
as  it  stood  before  —  subject  merely  to  the  lien  of  the  mortgage.  The  ^ 
decree  operated  only  upon  the  estate  held  by  Downer  at  the  commence- 
ment of  the  suit;  the  Court  did  not  acquire  jurisdiction  to  condemn 
any  other,  and  the  sale  and  conveyance  only  passed  the  same  to  the 
plaintiffs. 

At  the  sale,  the  plaintiffs  bid  the  full  amount  due  on  thoir  judgment, 
and  thus  satisfied  ttie  same,  and  the  effect  of  this  satisfaction  was,  to 
"lischnrge  the  one  undivided  sixth,  held  by  Ewer,  from  the  lien  of  the 
mort<rage.  But  the  plaintiffs  allege,  that  at  the  time  they  made  their 
bid,  tliey  believod  they  wore  acquirinpr  a  title  to  all  the  interest  which 
Downer  possessed  at  the  date  of  the  mortgage,  and  that  it  was  stated" 
by  the  Sheriff  that  such  interest  was  offered  for  sale;  and  these  circum- 
stances are  made  the  foundation,  in  connection  with  the  invalidity  of  so 
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much  of  the  decree  as  directs  the  sale  of  the  one  undivided  sixth  con- 
veyed to  Evyer,for  a  claim  to  reimbursement  of  one-third  of  the  amount 
bid,  from  the  proceeds  of  tlie  sale  prayed  for  in  the  present  action.  No 
such  claim  can  be  maintained,  and  the  ruling  of  the  Court  below,  in 
disallowing  it,  was  correct.  It  may  be  true,  that  the  plaintiffs  acted 
under  a  mistake  as  to  the  effect  of  the  decree  and  sale  thereunder. 
The  deed  to  Ewer  was  on  record,  and  they  allege,  in  their  complaint, 
that  they  neglected  to  make  him  and  others  parties,  in  ignorance  of 
the  requirements  of  the  law  in  such  cases.  The  statement  of  the 
Sheriii.  was  only  in  accordance  with  the  direction  of  the  decree,  of  the 
terms  of  which  they  were  fidly  acquainted,  as  it  was  rendered  in  their 
own  action.  They,  at  least,  were  not  misled  by  that  statement.  Their 
mistake,  therefore,  was  one  of  law,  purely,  and  against  the  consequences 
of  a  mistake  of  this  character,  Courts  of  Equity  seldom  grant  relief  in 
an  indopendcnit  action.  Upon  proper  application,  in  the  original  fore- 
closure suit,  the  Court  would,  undoubtedly,  have  released  the  plaintiffs 
from  the  purchase,  set  the  sale  aside,  and  opened  the  decree,  and 
allowed  them  to  file  a  supplemental  complaint,  bringing  in  Ewer  ;md 
others  interested  as  parties.  Courts  of  Equity  are  ever  ready  to  gi-ant 
relief  from  sales  made  upon  their  decrees,  where  there  has  been  irregul- 
arity in  the  proceedings,  rendering  tlie  title  defective,  as  well  when  the 
purchaser  or  parties  interested  have  been  misled,  by  a  mistake  of  law, 
as  to  the  operation  of  the  decree,  as  when  they  have  been  misled  by  a 
mistake  of  fact,  as  to  the  condition  of  the  property,  or  the  estate  sold, 
provided,  application  be  made  to  them  in  the  suits  in  which  such  de- 
crees are  entered,  within  a  reasonable  time,  and  the  relief  sought  will 
not  operate  to  the  prejudice  of  the  just  rights  of  others.  (Kohler  v. 
Kohler,  2  Edw.  Ch.  69;  Post  v.  Leet,  8  Paige,  337;  Seaman  v.  Hichs, 
8  Id.  665;  Darvin  v.  Hatfield,  4  Sand.  Sup.  Ct.  468;  Brown  v.  Frost, 
10  Paige,  243.)  The  nature  and  extent  of  the  relief,  in  such  cases,  are 
matters  resting  very  much  in  the  sound  discretion  of  the  Court.  As  a 
general  rule,  the  purchaser  will  be  released,  and  a  resale  ordered,  or 
such  new  or  additional  proceedings  directed  as  may  obviate  the  objec- 
tions arising  from  those  originally  taken,  when  the  consequences  of  the 
mistake  are  such  that  it  would  be  inequitable,  either  to  the  purchaser 
or  to  the  parties,  to  allow  the  sale  to  stand.  But  when  relief  is  sought 
in  one  action,  from  a  purchase  made  upon  a  mistake  of  law  as  to  the 
effect  of  a  decree  rendered  in  another  action,  there  would  seem  to  be 
no  just  reason  why  the  ordinary  rule  as  to  mistakes  of  law  should  not 
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apply.  From  the  consequences  of  this  class  of  mistakes,  Courts  of 
Equity  seldom  relieve,  as  we  have  already  stated.  Indeed,  the  weight 
of  authority  in  the  United  States  is,  that  the  mistake,  unless  accompa- 
nied with  special  circumstances,such  as  misrepresentation, undue  influ- 
ence, or  misplaced  confidence,  constitutes  no  ground  for  relief.  "It 
may  be  safely  affirmed,"  says  Mr.  Justice  Story,  "  upon  the  highest 
authority,  as  a  well  established  doctrine,  that  a  mere  naked  mistake  of 
h\v,  unattended  with  any  such  special  circumstances  as  have  been  above 
fuggested,  will  furnish  no  ground  for  the  interposition  of  a  Court  of 
Equity;  and  the  present  disposition  of  Courts  of  Equity  is,  to  narrow, 
rather  than  to  enlarge  the  operation  of  exceptions."  (Story's  Equity, 
Kc.  138.) 

The  mistake  which  the  plaintiffs  allege  was  not  accompanied  with 
any  special  circumstances  which  would  entitle  it  to  any  more  favorable 
consideration  than  if  it  were  made  in  reference  to  an  ordinary  contract, 
and  no  excuse  is  offered  for  neglecting  to  apply  for  relief  in  the  origi- 
nal foreclosure  suit.  Besides  these  considerations,  the  present  action 
h  not  brought  directly  for  relief  from  the  sale; it  is  brought  for  another 
purpose,  and  Downer,  the  mortgagor,  is  not  a  party  before  the  Court. 

The  right  of  the  plaintiffs  to  the  proceeds  arising  from  the  sale  must 
te  limited,  therefore,  by  the  extent  of  the  interest  they  acquire  in  the 
premises,  under  their  conveyance  —  that  is,  to  one-third;  and  from 
tin's  one- third  their  proportionate  share  of  the  costs  and  expenses  of 
the  action  and  subsequent  proceedings,  must  be  deducted.  (Practice 
Act,  sec.  308.) 

'Hie  other  questions  presented  by  the  record  arise  upon  the  account- 
ing decreed.  In  that  accounting,  the  Court  allowed  the  claim  of  the 
plaintiffs  against  the  defendant  Ewer,  for  a  proportionate  share  of  the 
n'nt9  of  the  six  months  intervening  between  the  sale  of  the  Sheriff 
and  the  execution  of  his  deed;  but  disallowed  the  claim  for  a  propor- 
t^'onate  share  of  the  rents  subsequently  received.  In  the  disallowance 
ef  this  last  claim,  the  Court  erred.  Of  these  rents  the  plaintiffs  have 
ff  clear  right  to  an  accounting,  and  to  a  decree  for  their  proportionate 
ffhare,  according  to  the  extent  of  ttieir  interest  in  the  premises ;  and 
there  is  nothing  in  the  decision  of  this  Court  in  Pico  v.  Columbel  (12 
C«l.)  which  denies  this  right.  In  that  case,  the  question  presontefl  w^.?, 
whether  one  tenant  in  common  could  maintain,  at  law,  an  action  of 
tccount  against  his  cotennnt,  who  was  in  the  exclusive  poss-^ss'on  of 
♦he  entire  premises,  to  recover  a  share  of  the  profit*?  from  the  estate; 
and  we  held  that  the  action  could  not  be  maintained.    In  considering 
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the  question,  we  stated  the  doctrine  of  the  common  law,  and  the  reason 
upon  which  it  rests,  and  the  effect  of  the  Statute  of  Anne,  and  also 
observed  that,  though  we  treated  the  case  as  an  action  of  account  at 
law,  we  should  reach  the  same  conclusion  if  the  proceeding  had  been 
one  in  equity ;  that  there  was  no  equity  in  the  claim  asserted  by  one 
tenant  to  share  in  the  profits  resulting  from  the  labor  and  money  of  his 
cotenant,  when  he  had  expended  neither,  and  had  never  claimed  pos- 
session, and  had  never  been  liable  for  contribution  in  case  of  loss.  But, 
at  the  same  time,  we  referred  to  cases  where  equity  had  sustained  an 
account  in  favor  of  one  tenant  in  common,  out  of  possession,  against 
his  cotenant  in  possession,  for  the  rents  and  profits,  and  commented 
upon  them.  We  showed  that,  with  some  exceptions,  the  cases  were 
those  in  which  the  account  was  a  collateral  incident  to  a  claim  for  par- 
tition, and  that  the  rents  and  profits  claimed  were  due  from  the  defend- 
ant, either  as  tenant  of  the  plaintiff's  interest,  or  were  received  by  him, 
when  they  belonged  to  both  parties,  or  were  the  proceeds  of  their  joint 
labor  or  expenditures.  Within  tlie  authorities  thus  referred  to,  the  case 
of  the  plaintiffs  in  the  present  action  falls.  It  is  an  accounting,  as  we 
understand,  for  the  rents  received  by  the  defendant  Ewer  from  tenants 
of  the  premises,  which  the  plaintiffs  seek,  and  not  for  the  profits  made 
by  his  own  labor  and  expenditures,  whilst  personally  in  exclusive  pos- 
session. Of  rents  thus  received,  the  jurisdiction  of  equity  to  direct  an 
account,  as  an  incident  to  a  partition  is  unquestionable.  From  these 
rents  the  defendant  is  entitled  to  deduct  the  amount  of  the  taxes  paid, 
and  of  the  expenses  incurred  in  making  necessary  and  proper  repairs 
and  additions,  for  the  preservation  and  security  of  the  buildings,  dur- 
ing the  period  for  which  the  rents  were  collected.  He  is  also  entitled 
to  rea^ionable  allowances,  to  be  deducted  from  the  rents,  for  the  use  of 
his  individual  property,  when  such  use  was  required  in  order  to  let  the 
premises  themselves.  It  is  not  probable  that  he  could  have  let  the 
theater  rooms,  from  time  to  time,  as  different  theatrical  companies 
required  them,  without,  at  the  same  time,  letting  the  carpets,  lamps, 
and  scenery ;  and  as  these  constituted  his  individual  property,  a  reason- 
able allowance  for  them  should  be  deducted  from  the  rents  received. 
But  he  is  not  entitled  to  allowances  for  the  use  of  any  individual  prop- 
eity  in  connection  with  the  premises  not  thus  required,  nor  to  any 
allowances  for  his  personal  services  in  taking  charge  of  the  building, 
renting  the  same,  and  collecting  the  rents.  Upon  retaking  the  account 
i\)r  the  six  montl^s  succeeding  the  sale,  he  will  be  entitled  to  similar 
^^ifiuctions  and  allowances. 
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As  the  only  error  in  the  decree  arises  upon  the  accounting,  the  cause 
will  be  remanded,  that  a  new  accounting  be  had,  in  accordance  with 
the  views  expressed  in  this  opinion.  In  the  detennination  of  the  re- 
spective interests  of  the  plaintiffs  and  the  defendant  Ewer  in  the 
premises,  and  in  ordering  a  sale  of  the  property,  and  in  the  confirma- 
tion of  the  report  of  the  Referee  appointed  to  make  the  sale,  the  de- 
cree is  correct,  and  must  be  affirmed. 


JAMES  F.  STUART  v,  CHARLES  ALLEN"  et  aJs, 

W.  DIED,  leaving  a  widow  and  three  minor  children.  The  widow  administered, 
and,  as  administratrix,  presented  a  petition  to  the  Probate  Court,  stating  that 
Bhe  had  agreed  to  sell  the  real  estate  of  the  intestate  to  the  pla'.nllff  for  $3,000» 
and  to  procnre  an  order  of  Court  for  the  sale,  asking  the  Court  to  confirm  thia 
agreement :  and  aslclng  further,  that,  if  the  Court  should  refuse  so  to  confirm, 
then  for  a  general  order  of  sale  upon  the  petition,  which  sets  up  other  facts,, 
asual  In  such  cases.  The  Court  made  an  order  to  show  cause,  etc.,  and  at  the 
same  time  appointed  a  guardian  for  minor  and  absent  heirs,  who,  on  the  same 
day,  consented  to  a  decree  of  sale.  No  service  of  the  order  to  show  cause  w^as 
made  on  the  heirs.  This  decree  confirms  the  agreement  with  plaintiff,  direct-* 
a  deed  to  be  made  to  him,  and  afterwards  proceeds  to  order  a  rule  upon  t'lP 
heirs  to  show  cause  why  a  sale  nt  public  miction  phnn'd  not  h^  nrnV*.  After- 
wards a  second  decree  of  sale  was  made,  in  the  usual  form :  Held,  that  this 
agreement  for  a  private  sale  did  not  render  the  decree  of  the  Court  for  a 
public  sale  void;  that,  although  this  agreement  could  not  bind  the  estate,  yet 
it   was  not   against  public  policy   and    voia. 

Held,  further,  that  to  malce  such  agreement  Toid  as  against  public  policy,  the 
necessary  effect  of  it  must  be  to  contravene  some  positive  right  or  duty;  that 
the  duty  of  the  administratrix  is  not  necessarily  inconsistent  with  an  agree- 
ment to  aak  an  order  of  sale  upon  consideration  that  a  purchaser  will  give  aa 
agreed  sum  at  the  sale;  that,  so  far  as  her  own  Interest  was  concerned,  there 
was  no  objection  to  such  an  arrangement,  and  if  the  sale  was  to  be  public, 
probably  no  good  reason  exists  for  holding  that  the  administratrix  should  not 
provide  or  assure  herself  in  this  way  that,  If  sold,  the  property  would  bring 
a  reasonable  price,  before  proceeding  to  take  steps  to  have  the  sale  ordered 
—  the  propriety  of  ordering  the  sale,  and  confirming  It  afterwards,  being  still 
left  to  the  Court,  uninfluenced  by  any  such  agreement. 

Held,  further,   that   the  decree  is  not   void,  because  of  the  defect  In  the  petition, 

which  prajs  not  simply  for  a  decree  of  sale  —  tbe  proper  course  —  but  seeks, 

as  its  main   object,   the  coufirmation   of  the  agreement  for  a   private  sale   to 

plaiutifT ;    that,   though   the  petition   was  demurrable  for  this  cause  —  aski:i| 
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M  It  did,  what  the  Court  could  not  j?rant  —  yet,  as  the  petition  presented  all 
the  facts  necessary  to  give  the  Court  Jurisdiction  of  the  matter  of  sale,  it  was 
sufficient  to  support  the  decree  when  attacked  collaterally. 

Seld,  farther,  that  the  decree  and  proceedings  are  not  void,  on  the  ground  ol 
inconsistency,  in  this :  that  the  first  order  confirms  the  agreement  «wlth  plain- 
tur,  and  then  requires  the  parties  to  show  cause  why  the  land  should  not  be 
■old;  and  the  second  decree  orders  the  property  to  be  sold,  as  usual  in  such 
eases ;  that  this  course  was  an  irregular  and  improper  exercise  of  Jurisdiction, 
but  that  these  irregularities  and  defects  must  be  corrected  on  appeal,  and 
cannot  be  indirectly  attacked. 

The  Court  had  no  power  to  confirm  this  private  sale,  and  the  order  to  that  effect 
was  void ;  but  this  act  of  the  Court,  though  an  assumption  of  power,  did 
not  divest  it  of  its  rightful  powers.  It  had  power  to  order  a  sale  of  the  land, 
and  this  power  was  exercised  by  its  final  or  second  decree. 

The  power  of  the  Probate  Court  to  order  a  sale  of  the  real  estate  of  the  de- 
ceased, results  from  the  fact  that  the  personal  estate  in  the  hands  of  the 
administrator  is  insufllcient  to  pay   debts,   etc. 

To  the  exercise  of  Jurisdiction,  in  ordering  a  sale  of  the  real  estate,  it  is  not 
necessary  that  there  should  be  a  literal  compliance  with  the  directions  of  the 
statute.  ▲  substantial  compliance  Is  enough.  Nor  Is  it  essential  that  there 
should  be  In  the  petition  itself,  and  without  reference  to  any  other  paper  or 
thing,  a  statement  of  these  facts.  The  main  fact  required,  is  the  averment  of 
the  Insufilciency  of  personal  assets,  and  mere  formal  dofects  in  the  mode  of 
statement  would  not  affect  the  Jurisdiction. 

Bo  far  as  the  question  of  Jurisdiction  is  concerned,  it  is  immnterlal  whether  the 
statements  of  the  petition  be  true  or  not ;  the  Jurisdiction  rests  upon  the  aver- 
ments of  the  petition,  not  upon  their  proof.  . 

Where  the  petition  for  the  sale  of  real  estate,  after  setting  out  the  debts,  pro- 
ceeds. "  that  the  personal  property  of  said  estate,  which  will  appear  by  refer- 
ence to  the  inventory  now  on  file,  is  not  more  than  Is  siilSclent  for  the  use  and 
support  of  the  family  of  said  decedent,  and  Is  wholly  Insufficient  to  pay  said 
indebtedness,  and  that  it  Is  necessary  to  sell  real  estate  to  pay  the  same;**  and 
after  giving  some  further  matter,  concludes :  "  Petitioner  further  alleges,  that 
the  Inventory  heretofore  filed  gives  a  description  of  all  the  real  estate  of 
which  the  said  Intestate  died  seized,  and  the  condition  and  value  thereof,  which 
said  inventory  is  made  a  part  of  this  petition :"  Held,  that  the  petition  con- 
tains a  sufficient  averment  m  to  the  "  amount  of  personal  estate  that  has 
come  to  bis  hands,  and  how  much  thereof,  If  any,  remains  undisposed  of,** 
within  the  statute;  that  the  reference  to  the  inventory  makes,  for  all  purposes 
of  the  reference,  the  inventory  a  part  of  the  petition,  and  the  amount  of  the 
personal  estate  is  shown  by  the   Inventory,  as  Is  also   the   value. 

The  question,  argued  by  Justice  Baldwin,  in  Gregory  v.  MoPherstm,  (13  Cal. 
562)  as  to  the  necessity  of  setting  forth  —  in  a  petition  by  an  executor  to  sell 
real  estate  —  as  a  Jurisdictional  fact,  the  amount  of  personal  estate  that  has 
come  to  his  hands,  is  still  open  In  this  Court  —  that  case  not  being  authority, 
because  the  Justices  deciding  it  did  not  concur  in  the  grounds  of  their  Judg- 
^       ment,  as  appears  In  th«  report 
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The  prayer  of  the  petition  In  this  case  is  In  the  alternative,  and.  therefore,  the 
petition,  aa  a  pleading,  was  defective,  bnt  this  defect  does  not  go  to  the  Juris- 
diction of  the  Court ;  but.  If  the  true  construction  of  the  petition  be  that  It  prays 
for  a  sale  only  In  the  event  that  the  agreement  with  plaintiff  Is  not  confirmed, 
still,  perhaps,  even  then,  the  Jurisdiction  of  the  Court  would  not  be  affected. 
Qum-y:  Whether,  under  the  Act  of  1851,  relative  to  the  estates  of  deceased  persons. 
In  the  petition  for  the  sale  of  real  estate,  which  shows  that  the  personal  estate, 
whether  disposed  of  or  not,  Is  insufficient  to  pay  the  debts.  It  be  essential  also 
to  aver  how  much  of  the  personal  estate  has  been  disposed  of;  or  whether  the 
sole  Jurisdictional  fact  Is  that  required  by  the  one  hundred  and  fifty-fourth  sec- 
tion of  the  act.  making  the  one  hundred  and  fifty-fifth  and  one  hundred  and 
fifty-sixth  sections  thereof  mere  modes  to  give  effect  to  the  substantive  power 
conferred  In  section  one  hundred  and  fifty-four,  and  hence  —  like  other  statu- 
tory means  to  carry  out  a  power  —  merely  directions  to  the  Court  In  the  exer- 
cise of  Its  Jurisdiction,  and  not  conditions  to  the  existence  of  the  Jurisdiction. 
In  this  case,  the  petition  and  Inventory  referred  to  therein  are  to  be  regarded  as 
one  paper,  so  far  as  concerns  a  statement  of  the  facts  which  they  contain ;  and 
when  the  petition  states  that  the  personal  property  of  the  eBtate,  which  will 
be  shown  by  the  Inventory,  Is  Insufficient,  this  averment,  though  informal  and 
Indirect,   Is  equivalent  to  saying  that  the  personal  estate  mentioned  In   the 
Inventory  Is  still  on  hand,  and,  therefore,  undisposed  of.     The  statement  Is  of 
a  fact  existing  at  the  time  of  the  filing  of  the  petition  —  and  that  fact  Is,  that 
the  property  of  the  estate  la  shown  by  the  Inventory,  and  Is  Insufficient  to  pay 
the  debts,  etc. ;  and  If  It  be  the  property  of  the  estate,  it  has  not  been  dis- 
posed of. 
In  cases  of  this  sort,  where  titles  to  real  estate  will  be  Injuriously  affected  by 
holding  Probate  Courts  to  great   strictness  of  proceeding,   a  fair  and  liberal 
construction  should  be  given  to  their  acts,  whenever  It  can  be  legally  done. 
Taking  the  petition   and  inventory   together,   in   this  case,   the  description   of  the 
real  estate  is  not  so  defective  aa  to  render  the  sale  void  upon  its  f&ce.     To 
require  an  accurate  or  exact  description  is  too  strict  a  rule. 
Where,   upon   petition   by   the  adminlotrator  to   sell   real   estate  of   the  deceased, 
to  pay  debts,  the  usual  order  for  minor  and  absent  heirs  to  show  cause,  etc., 
was  entered,  and,   on  the  same   day  a  guardian  ad  litem  was  appointed  for 
such  heirs,   who,  on  the  same  day,  appeared,  and  consented  to  an  order  of 
sale,  which  was  accordingly  then  made:    Held,  that  this  order  of  sale  is  not 
void,  on  the  ground  that  the  order  to  show  cause,  etc.,  was  not  served  on  the 
minor  heirs,   and   that   the   guardian  was  appointed,  and  the  order   to  show 
cause  made  on  the  same  day. 
The  statute  Is  silent  as  to  the  time  when  the  guardian  ad  litem  Is  to  be  appointed ; 
and  the  order  of  sale  Is  not  void  because  a  copy  of  the  order  for  the  minor 
heirs,  to  show  cause,  was  not  served  on  such  heirs  before  said  appointment. 
After  the  guardian  ad  litem  in  this  case  had  appeared  and  consented  to  an  order 
<Mf  sale,  the  Court  had  Jurisdiction  over  the  subject  and  the  parties.     At  what 
time,  after  this,  the  Court  should  act  on  the  petition,  was  within  its  discretion. 
Qmtry:   Whether-  the   various   circumstances   of   this   case,    the   irregularities,    the 
price  for  which  the  property  was  sold,  its  real  value,   its  consideration,  th« 
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effect  of  tbeee  things  npon  the  sale,  entitle  tbe  Infant  heirs  to  come  Into  a 
Court  of  Equity  to  set  aside  the  sale. 
The  only  point  decided  here  Is,  that  the  objections  made  to  the  sala  ate  aot 
sufficient  to  render  It  yold  upon  the  face  of  the  pcoceedings. 

Appeal  from  the  Seventh  District 

Suit  to  quiet  title.  The  facts  are  substantially  stated  in  the  opin- 
ion. It  may  be  added,  however^  that  the  Probate  Courts  in  confirming 
the  contract  between  Mrs.  White  and  Stuart,  directed  her  to  make  him 
a  deed  of  the  land.  The  land,  after  being  advertised  for  sale  as  usual, 
was  sold  at  public  auction  to  Stuart,  for  $3,000;  a  report  of  the  sale, 
in  which  Stuart  was  stated  to  be  the  highest  and  best  bidder,  etc.,  was 
made  to  the  Court  and  confirmed,  and  a  deed  of  the  right,  title  and 
interest  of  the  deceased  ordered  to  be  executed  by  the  administratrix 
to  Stuart,  which  was  accordingly  done;  he  entered  into  possession  of 
the  premises,  and  now  sues,  making  Mrs.  Allen  —  the  widow  of  White 
—  with  her  present  husband,  and  the  two  surviving  infant  children  of 
White,  defendants.  Plaintiff  claims  title  imder  the  Probate  proceed- 
ings and  the  deed.  The  infant  defendants,  in  their  answer,  simply 
set  up  title  as  heirs  at  law  of  Charles  White,  deceased,  and  also  as 
heirs  of  their  deceased  infant  brother.  Mrs.  Allen  and  her  husband 
claim  that  she  is  owner  of  the  one-half  of  the  property,  as  survivor  of 
the  community  between  herself  and  Charles  White,  and  one-third  of 
the  other  half  as  heir  of  her  infant  son,  deceased.  The  property  was 
community  property.  The  case,  as  made  by  plaintiff,  consisted  of  the 
power  of  attorney  to  Crosby,  the  contract  between  Mrs.  White  and 
Stuart,  the  Probate  proceedings  and  the  deed  to  Stuart. 

The  only  mention  in  the  inventory  of  real  estate  —  except  that 
stated  in  the  opinion  of  the  Court  —  is,  "  forty  acres  of  land  with  im- 
provements, in  the  north  part  of  the  city  of  San  Jos6.** 

The  petition  of  Mrs. White,  as  administratrix  of  the  estate  of  Charles 
White,  deceased,  for  the  sale  of  the  real  estate  —  after  first  setting  forth 
the  debts  of  the  estate  as  amounting  to  $63,000  —  proceeds  as  follows: 

"  That  the  personal  property  of  said  estate,  which  will  appear  by 
reference  to  the  inventory  now  on  file,  is  not  more  tlian  is  sufficient  for 
the  use  and  support  of  the  family  of  said  decedent,  and  is  wholly 
insufficient  to  pay  said  indebtedness,  and  that  it  is  necessary  to  sell 
real  estate  to  pay  the  same. 
--ilYour  petitioner  further  says,  that  prior  to  the  death  of  said 
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decedent,  he  purchased  a  claim  to  a  certain  rancho,  situated  in  the 
county  of  Sonoma,  and  called  *  Arroyo  de  San  Antonio,'  of  A.  L.  Dz. 
Ortega  and  I.  B.  Brouillet;  which  said  claim  to  said  rancho  is  now 
being  litigated  before  the  Board  of  United  States  Land  Commissionera 
for  the  adjudication  of  land  claims  in  California,  at  a  very  great  ex- 
pense to  said  estate. 

"  That  the  said  claim  is  one  of  doubt  as  to  whether  it  will  be  con- 
firmed by  said  Board,  as  many  claims  are  being  rojocted  by  them,  and 
the  said  claim  is  of  that  class  which  is  exceedingly  doubtful,  and  will 
require  a  great  outlay  of  money  and  much  time  in  litigating  it  to  a 
final  confirmation ;  and  if  the  same  should  be  rejected,  it  will  be  very 
hurtful  to  the  interest  of  said  estate.  Petitioner  further  says,  that 
she  has  had  an  offer  for  said  land  claim,  and  has  contracted  the  sale 
of  the  same  with  one  James  P.  Stuart,  for  the  sum  of  $3,000,  by 
which  the  litigation  and  expenses  concerning  said  claim  will  cease; 
and  by  which  she,  as  the  administratrix  of  said  estate,  and  as  one  of 
the  heirs  and  persons  interested  therein,  may  be  able  to  cancel  said 
claim  of  John  Nobilis  for  the  sum  of  $4,200. 

'*  Petitioner  further  says^  that  there  are  other  and  adverse  claims 
presented  to  said  rancho,  and  are  now  being  pressed  before  said  Board 
of  Commissioners,  whose  owners  are  interested  and  are  attempting  to 
defeat  the  claim  of  said  estate  to  said  rancho. 

"  Petitioner,  therefore,  asks  that  the  said  contract  for  sale  of  the 
interest  in  said  rancho,  ^Arroyo  de  San  Antonio,'  be  confirmed,  and 
that  she  be  ordered  to  make  a  deed  of  the  same  to  said  James  F. 
Stuart,  and  to  stop  the  expenses  and  litigation  concerning  the  same, 
as  being  for  the  best  interest  of  said  estate. 

'*  Petitioner  further  prays,  that  if  the  Court  should  not  consider  it 
for  the  best  interest  of  said  estate  to  confirm  said  contract,  that  the 
Court  would  make  an  order  for  all  persons  interested  in  said  estate  ta 
show  cause,  on  the  first  day  of  next  term  of  the  Probate  Court,  or  as 
soon  thereafter  as  the  same  can  be  heard,  in  the  city  of  San  Jos6,  why 
an  order  of  sale,  to  pay  the  said  indebtedness  of  the  said  estate,  aa 
aforesaid,  should  not  be  made,  to  sell  the  interest  of  said  estate  in  said 
claim  to  said  rancho,  'Arroyo  de  San  Antonio,'  in  the  county  of 
Sonoma;  and  also  why  an  order  of  sale  should  not  be  made  to  sell 
Mock  Yo.  14  in  White's  addition  to  the  city  of  San  Jose,  lying  between 
Main  and  Fourth  streets  and  Jackson  and  Empire  streets  in  said  city; 
and  upon  the  hearing  of  this  petition,  that  such  orders  and  decree* 
may  be  made  as  the  nature  and  interest  of  the  case  may  require. 
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"  Petitioner  further  alleges,  that  the  inventory  heretofore  filed  gives 
a  description  of  all  the  real  estate  of  which  the  said  intestate  died 
seized,  and  the  condition  and  value  thereof,  which  said  inventory  is 
made  a  part  of  this  petition ;  that  the  names  of  the  heirs  of  said  de- 
cedent are  Ellen  E.  White,  your  petitioner,  aged  thirty  years,  James 
T.  A.  White,  aged  thirteen  years,  Charles  E.White,  aged  eight  years, 
and  Mary  E.  White,  aged  six  years. 

(Signed.)  Ellen  E.  White, 

**  Administratrix  of  estate  of  Charles  White,  deceased. 

"  Subscribed  and  sworn  to  before  me,  this  first  day  of  April,  A.  D. 
1854. 

*'JoHN  B.  Hewson,  Clerk. 

'*  Filed  April  Ist,  1854. 

''John  B.  'Hewson,  Clerk.'* 

On  the  same  day  the  Probate  Court  made  an  order,  which,  after 
reciting  the  fact  of  this  petition  being  filed,  and  that  it  appeared 
necessary,  etc.,  to  sell  the  real  estate  —  pretty  much  in  the  language 
of  the  petition  —  proceeds  thus : 

"  And  it  further  appearing  to  said  Court  that  said  sale  should  be 
confirmed,  as  is  shown  by  the  said  petition  of  said  administratrix;  and 
it  further  appearing  to  the  Court  that  the  attorney  for  the  minor 
heirs,  F.  Hall,  had  examined  the  said  petition,  and  making  no  objec- 
tion thereto ; 

"  It  is,  therefore,  considered  and  adjudged  by  the  Court  that  the 
sale  of  the  interest  of  said  decedent  in  and  to  said  rancho,  *  Arroyo  do 
San  Antonio,'  situated  in  the  county  of  Sonoma,  and  State  of  Cali- 
fornia, (being  the  same  bought  of  A.  L.  Dz.  Ortega  and  I.  B.  Brouil- 
let)  made  by  said  administratrix  of  the  said  estate  to  James  F. 
Stuart,  for  the  sum  of  $3,000,  be,  and  the  same  is  hereby  confirmed; 
and  the  said  administratrix  is  hereby  ordered  to  make  the  said  Stuart 
a  deed  to  all  the  rights  and  interest  of  said  decedent  in  said  rancho. 
on  the  payment  of  said  sum  of  money.  And  it  is  further  ordreed,  that 
all  parties  interested  in  said  estate  show  cause  on  the  first  day  of  the 
next  terra  of  this  Court,  or  as  soon  thereafter  as  the  same  can  be  heard, 
why  an  order  for  the  sale  of  all  interest  of  said  decedent  in  the  rancho 
*  Arroyo  de  San  Antonio/  lying  in  the  county  of  Sonoma.  State  afore- 
said, should  not  be  made,  to  pay  the  indebtedness  of  said  estate :  and, 
also,  why  the  same  order  should  not  be  made  at  the  time  for  the  sale 
■^  block  No.  14  in  White's  addition  to  the  city  of  San  Jo5?6,  lyin;;  bc- 
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tween  Main  and  Fourth  streets,  Jackson  and  Empire  streets;  and  for 
the  sale  of  such  other  real  property  as  may  be  necessary  to  pay  the 
indebtedness  of  said  estate;  and  that  notice  of  the  same  be  given 
according  to  law/' 

On  the  same  day^  Hall  was  appointed  attorney  for  absent  and  minoi^ 
heirs.  On  the  twenty-fourth  day  of  April,  1854,  the  Probate  Court 
made  an  order,  that  notice  be  given  that  the  hearing  of  the  application- 
of  the  administratrix  to  sell  the  real  estate  would  be  had  on  the  first 
day  of  the  regular  term  of  the  Court —  it  being  recited  in  this  order, 
that  due  notice  had  not  previously  been  given.  A  notice  was  accord- 
ingly posted  in  three  public  places  in  Santa  Clara  county.  May  22d. 
1854,  the  Court  made  this  order  of  sale,  etc. : 

"  In  the  matter  of  the  estate  of  Charles  White,  deceased. 

"  And  now  comes  Ellen  E,  White,  administratrix  of  the  aforesaid 
estate,  by  her  attorneys,  and  asks  the  Court  upon  the  petition  hereto- 
fore filed,  for  an  order  of  sale  of  the  property  hereinafter  described  ; 
and  it  appearing  to  the  Court  that  the  petitioner  Ellen  E.  White, 
James  T.  A.  White,  Charles  E.  White  and  Mary  E.  White,  are  the 
legal  heirs  and  representatives  of  said  Charles  White,  deceased,  and- 
that  the  said  James  T.  A.,  Charles  E.  and  Mary  E.  White  are  minors; 
the  Court  hereby  appoints  Frederic  Hall  as  guardian  ad  litem  for  said 
minors;  and  the  said  Frederic  Hall  having  examined  said  petition  for 
the  sale  of  said  property,  and  filed  his  written  consent  to  the  same, 
and  the  Court  being  fully  advised  in  the  premises,  grants  the  prayer 
of  the  said  petitioner  Ellen  E.  White,  administratrix  of  the  said  estate. 
It  is,  therefore,  considered,  adjudged  and  decreed  that  said  admin- 
istratrix advertise  and  sell,  according  to  law,  the  following  described' 
real  property,  belonging  to  said  estate,  '  to  wit '/  All  the  right,  title 
and  interest  which  the  said  decedent  had  in  and  to  the  rancho  called 
the  'Arroyo  de  San  Antonio,*  being  in  the  county  of  Sonoma,  and 
State  of  California,  being  the  same  which  the  said  decedent  bought  ot 
A.  L.  Dz.  Ortega  and  J.  B.  Brouillet ;  and,  also,  the  following  block 
of  lots  lying  in  the  city  of  San  Jos6,  county  of  Santa  Clara,  to  wit : 
Block  ^NTo.  14  in  White's  addition  to  the  city  of  San  Jos6,  lying  be- 
tween Main  and  Fourth  streets,  and  Jackson  and  Empire  streets  in 
said  city;  and  that  notice  of  the  sale  of  said  property  in  the  county 
of  Sonoma  be  given  once  a  week,  for  four  weeks,  in  the  '  Sonoma 
Bulletin,'  or  whatever  newspaper  may  be  published  in  said  count}'  of 
Sonoma;  and  if  no  newspaper  be  published  there,  then  in  the  'Saih 
Francisco  Herald;'  and  that  notice  of  the  sale  of  said  property  in  Snn 
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Jos6  be  given  once  a  week,  for  four  weeks,  in  the  '  San  Josi  Telegraph 
and  Santa  Clara  Register,*  a  weekly  newspaper  published  in  the  connty 
of  Santa  Clara;  and  that  said  sales  be  for  cash.'' 

Hall,  the  guardian  ad  litem  ,file8  his  consent  for  a  sale  (m  the  same 
day. 

It  seems  the  notice  of  sale  was  published  in  a  weddy  newspaper  in 
Sonoma  county,  where  flie  land  lies,  for  three  weeks  preceding  the 
sale,  and  also  posted  in  three  public  places  in  said  county;  and  on  the 
eighteenth  of  July,  1864,  the  property  was  sold  at  public  auction  to 
plaintiff,  he  being  the  highest  and  best  bidder,  for  $3,000. 

Defendants  offered  no  evidence.  The  Court  below  held  the  probate 
proceedings  to  be  void,  on  the  ground,  mainly,  that  the  petition  of  the 
administratrix  was  insuflScient  to  give  the  Court  jurisdiction  to  order 
a  sale  of  the  real  estate  of  the  deceased;  and  accordingly  decreed  that 
the  prayer  of  plaintiff's  complaint  be  denied ;  and  that  his  title  be  held 
null  and  void,  as  against  defendants,  etc.    Plaintiff  appeals. 

Considerable  of  the  argument  of  counsel  is  given  in  this  case,  be- 
cause of  the  vital  importance  of  one  of  the  questions  discussed,  and 
because  the  Court  leaves  that  question  still  open. 

A.  P.  Crittenden,  for  Appellant 

L  The  agreement  between  Mrs.  White  and  Stuart  was  not  fraudu- 
lent or  void.  It  was  merely  a  contract  on  the  part  of  Stuart,  that  if 
Mrs.  White  would  procure  an  order  of  sale,  he  would  bid  so  much 
money;  and  on  the  part  of  Mrs.  White,  that  she  would  sell  and  con- 
vey the  land  to  Stuart  at  such  sale,  for  the  sum  of  $3,000,  provided 
there  was  no  higher  bid.     (Hunt  v.  Frost,  4  Cush.  54.) 

The  object  of  the  contract  was  laudable.  It  was  to  secure  such  an 
offer  beforehand  as  would  satisfy  the  Probate  Court  of  the  propriety 
of  the  sale,  and  that  it  would  pay  off  the  debts.  Mrs.  White  being 
under  no  liability  to  Stuart  if,  at  the  sale,  the  property  should  sell  for 
more  than  $3,000,  was  not  contracting  any  obligation  whatever  in 
conflict  with  her  duty  as  administratrix. 

The  appellant  claims  under  the  probate  sale.  The  only  material 
qiiestion  is,  Was  that  sale  valid  and  effectual  ?  The  making  of  a  prior 
void  contract  for  the  sale  has  no  bearing  upon  that  question,  except  so 
far  as  it  might  show  that  the  administratrix  had  imposed  obligations 
npon  herself  which  might  subject  her  to  the  suspicion  of  having  subse- 
qiiontly  made  an  unfair  sale.  But  such  suspicion  would  not  prove 
-^1^^  tlie  sale  was  unfair. 
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It  might  be  a  circunL«stance  to  be  considered  with  others  upon  any 
contest  as  to  the  fairness  of  the  sale  —  as  if  it  were  alleged  that  the 
sale  was  fraudulent,  and  for  a  price  less  than  the  value  of  the  prop- 
erty, and  that  the  heirs  were  injured.  Here,  there  is  no  suggestion  of 
such  a  fact.  The  question  of  the  fairness  of  the  sale  was  passed  upon 
by  the  Probate  Court,  and  its  decision  was  conclusive.  Besides,  the 
answers  of  respondents  do  not  aver  fraud  in  the  sale,  nor  that  the 
highest  price  was  not  bid  at  public  auction  and  paid  for  the  land,  nor 
is  there  a  particle  of  testimony  to  countenance  such  an  idea. 

II.  So  far  as  the  interest  of  Mrs.  White  is'concerned,  (five-ninths) 
it  vested  in  the  appellant  by  force  of  the  deed  made  by  Mrs.  White, 
as  administratrix,  regardless  of  objections  that  may  have  existed  on 
account  of  irregularities  in  the  proceedings;  she  is  estopped,  by  her 
deed,  from  denying  appellanfs  title.  {Cable  v.  Martin  &  Bell,  1 
How.  Miss.  558 ;  Raines  v.  McGee,  1  S.  &  M.  208;  Sumner,  Adminis-* 
trator,  v.  Williams,  8  Mass.  162;  Johnson  v.  Collins,  12  Ala.  322; 
Brown  v.  Edson,  23  Vt.  (8  Wash.)  4^35 ;  Fairfield  v.  Williams,  4  Mass. 
427.) 

The  objection  that  the  petition  for  sale  did  not  set  forth  sufBcient 
facts,  applies  only  to  the  interest  of  the  infants;  for,  whether  there 
was,  or  was  not,  any  order  of  sale,  the  deed  made  by  Mrs.  White  would 
estop  her  from  claiming  anything  against  it. 

The  alleged  defect  is,  that  the  petition  does  not  set  forth  the  amount 
of  personal  estate  that  had  come  to  the  hands  of  the  administratrix, 
and  how  much  thereof  remained  undisposed  of. 

Upon  the  authority  only  of  Gregory  v.  McPherson,  (13  Cal.  562) 
this  was  held  to  be  a  fatal  defect.  That  case  is  not  a  decision  of  this 
Court  upon  the  point.  It  is  the  opinion  of  one  Judge  only.  It  is 
not  sustained  by  authority.  What  is  said  upon  the  subject  by  Judge 
Bronson,  in  Bloom  v.  Bur  dick,  (1  Hill,  130)  is  a  mere  dictum.  The 
account  was  held  sufficient.  But  this  case,  if  closely  scrutinized,  is  a 
strong  authority  in  our  favor. 

The  case  before  this  Court  is  not  within  the  rule  laid  down  by 
Judge  Baldwin  in  Gregory  v.  McPherson;  for  the  petition  presented 
by  Mrs.  White  did  show  all  that  the  statute  required.  It  stated  the 
condition  of  the  estate  at  the  time  the  petition  was  filed.  She  says  the 
personal  property  of  the  estate  will  (not  did)  appear  by  the  inventory, 
and  that  the  inventory  gives  (not  gave)  a  description  of  the  real  es- 
ta^e,  and  she  annexes  to  her  petition  a  copy  of  the  inventory.  The 
inventory  is  offered,  therefore,  not  as  a  statement  of  property  in  hand 
Vol.  XVI.— 81 
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when  the  inventory  was  made,  but  when  the  application  for  an  order 
of  sale  was  presented.  However  defective  the  petition,  it  gave  juris- 
diction to  the  Probate  Court,  which  acted  judicially  in  passing  upon 
the  questions  of  insufficiency  of  personal  property,  and  the  necessity 
for  a  sale,  and  the  decision  of  the  Court,  was  conclusive.  (Cases  cited 
above.  Butts  v.  Baghy,  12  Pick.  572,  582-3;  King  v.  Kent,  29  Ala. 
642 ;  Poor  v.  Boyce,  12  Tex.  448 ;  Mount  V.  Valle,  19  Mo.  4  Bennett^ 
621 ;  Frye  v.  Kimball  16  Id.  9 ;  Tyler  v.  Hand,  7  How.  U.  S.  673.) 

Gilbert  v.  Columbia  Turnpike  Co.  (3  Johns.  Cases,  107)  Yentress 
et  at.  V.  Smith,  (10  Peters,  161)  and  Thatcher  et  aL  v.  Powell  et  al. 
(6  Wheat,  119)  are  not  in  conflict  with  our  position. 

Gilbert  v.  Columbia  Turnpike  Co,  was  an  inquisition  to  condemn 
property,  and  the  fact  which  alone  could  give  rise  to  the  special  statu- 
tory authority  did  not  exist,  and  was  not  stated.  In  Ventress  v. 
Smith,  a  private  sale,  made  by  an  administratrix,  was  declared  void, 
because  prohibited  by  law,  and  the  general  expressions  used  by  the 
Couri;  are  to  be  considered  in  connection  with  the  case. 

Thatcher  v.  Powell  was  a  sale  for  taxes. 

It  is  contended  that  Ae  order  of  sale  was  void,  because  the  Probate 
Court  had  no  jurisdiction  of  the  persons  of  the  minors  for  want  of 
service.  It  is  not  true,  that  there  can  be  no  judgment  without  ser- 
vice of  process.  Whether  there  shall  be  any,  and  if  so,  what  process 
served,  it  is  for  the  law  to  declare.  (Prac.  Act,  sec.  31 ;  Ware  v.  Rob- 
inson, 9  Cal.  107  —  Osborn's  brief;  Sutherland  v.  De  Leon,  1  Texas, 
302-7.) 

In  an  application  for  an  order  of  sale,  the  statute  does  not  require 
service  on  the  minors.  (Act  to  Regulate  Settlement  of  Estates,  sees. 
156,  7,  8,  9.)  Otherwise,  in  proceedings  in  the  District  Court. 
(Prac.  Act,  sec.  9,  10.) 

Burnett,  J.,  in  Gray  v.  Palmer,  (9  Cal.  838)  said:  "The  appoint- 
ment of  a  guardian  dispenses  with  service."  (Bloom  v.  Burdick,  1 
Hill,  138,  140;  Barnes  v.  Hardemun,  16  Tex.  366;  Santa's  Heirs  v. 
Calhoun,  2  A.  K.  Marsh.  167.) 

The  statute  requires  the  guardian  to  be  appointed  only  before  the 
Court;  acts  on  the  petition —  that  is,  before  making  any  decision  upon 
the  application.     (Sec.  159.) 

The  Court;  only  acts  on  the  petition  when  it  comes  on  for  hearing. 
The  Court  does  not  act  at  all  upon  it  when  first  presented.  Then  it  is 
the  Judge,  as  contradistinguished  from  the  Court,  who  makes  an 
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order  for  the  appearance  of  parties  interested.  This  order  which  the 
Judge,  makes  for  appearance,  is  made  in  chambers  —  out  of  term. 
The  distinction  between  the  action  of  the  Judge  and  the  Court  is  care- 
fully preserved  by  our  statutes.  (Sees.  63,  64,  Wood's  Digest,  154, 
and  Act  to  Regulate  Settlement  of  Estates,  passim,) 

The  guardian  having  power  to  appear  for  the  minors,  and  having 
done  80,  they  were  before  the  Court,  and  are  bound  by  its  decision. 
Our  statute  prescribes  no  term  of  notice  to  be  given  to  the  guardian, 
and  it  is  for  the  Court  to  judge  whether  he  has  had  sufficient  notice. 
{Thomas  v.  Le  Baron,  8  Met.  355.) 

As  to  exhausting  the  personal  property  before  there  can  be  a  sale 
of  the  real  estate,  our  statute  permits  the  sale  of  real  estate  whenever 
it  appears  that  the  personal  property  is  insufficient  to  pay  debts.  None 
of  the  personal  property  need  be  sold  first.  In  this,  it  differs  from 
the  New  York  statute,  and  hence  the  case  of  Corwin  v.  Merriit  (3 
Barb.  346)  is  not  in  point. 

As  to  description  of  property  of  which  sale  was  asked,  tiie  petition 
shows  that  White  had  bought  the  Rancho  San  Antonio,  that  is,  the 
whole  of  it,  and  that  a  claim  was  pending  for  it  befc.  j  the  Land  Com- 
missioners. The  description  is  sufficient  to  maintain  ejectment.  How 
can  a  Court  anticipate  that  the  Rancho  San  Antonio  is  not  a  tract  of 
well  known  boundaries  ? 

As  to  the  objection  that  the  same  land  is  called  in  the  inventory 
Rancho  of  "  Petaluma,'*  I  answer  that  it  is  immaterial.  Suppose  it  is 
the  same  land,  there  is  a  sufficient  description  of  it  in  the  petition. 
Suppose  it  is  a  different  tract,  its  ownership  would  not  affect  the 
power  of  the  Court  to  sell  the  tract  described  in  the  petition. 

As  to  the  value  of  the  land,  it  is  stated  in  the  inventory. 

The  requirement  of  the  statute  in  regard  to  stating  the  condition  of 
the  real  estate  means  only,  that  if  there  is  anything  peculiar  about  the 
property  which  might  be  calculated  to  influence  the  judgment  of  the 
Court  on  the  question  of  sale,  it  should  be  stated,  as  if  the  land  is 
encumbered  by  rbortgage,  or  is  improved  or  productive.  In  this  case 
there  was  nothing  peculiar,  except  in  regard  to  the  title  of  the  Rancho 
San  Antonio,  and  that  is  stated. 

It  is  further  urged,  that  the  estate  owned  a  block  in  WTiite's  ad- 
dition to  San  Jose  which  is  not  included  in  the  inventory. 

It  is  the  same  as  the  forty  acres  mentioned  in  the  inventory.  If  it 
were  not,  it  would  only  follow  that  the  inventory  was  incorrect  in  fact, 
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and  that  is  wholly  unimportant  in  this  case,  which  is  purely  a  question 
of  sufficiency  of  allegation  to  give  jurisdiction.  It  makes  no  difference 
if  the  entire  statement,  as  to  the  description,  amount,  condition,  etc., 
of  the  real  estate,  is  absolutely  false.  It  is  enough,  if  it  ia  sufficient 
in  form. 

Shattuch,  Spencer  &  Reichert,  also  for  Appellant 

I.  Frequent  probate  sales  in  the  State,  and  their  extent  and  im- 
portance, show  the  necessity  of  some  certain  rule  in  regard  to  them. 
Ecclesiastical  Courts  of  England,  and  Surrogate  Courts  of  New  York, 
are  not  Courts  of  record,  and  decisions  under  them  have  led  other 
Courts  astray,  where  Probate  Courts  are  of  higher  dignity. 

n.  Sales  under  our  Probate  Court  may  have  a  rule  of  construction 
certain  and  legal. 

They  are  Courts  of  record,  (Wood's  Dig.  157)  and  have  general 
jurisdiction  of  probate  business,  and  of  sales  of  land  to  pay  debts. 
(Id.  154.)  Whenever,  therefore,  the  record  shows —  1st.  The  death 
of  the  party;  2d.  His  residence  in  the  county  at  the  time  of  his 
death;  then  the  Probate  Court  has  full  jurisdiction  of  the  subject 
matter  of  the  estate.  (Haynes  v.  MeeJc,  10  Cal.  118.)  All  subsequent 
acts  are  coraan  judice,  if  the  proceeding  is  m  rem;  and  in  other  mat- 
ters, if  the  record  shows  jurisdiction  of  the  person.  The  same  rule  is 
established  in  New  York  by  statute.  (Dayton's  Surrogate,  6,  7, 
686-7.) 

It  is  said,  Probate  Courts  are  inferior.  So  is  every  Court  from 
which  an  appeal  lies.  (Kemp's  Lessee  v.  Kennedy  et  ah  5  Cranch, 
173;  Ex  parte  Tobias  Wathins,  3  Pet.  205.)  It  is  also  said,  they  are 
of  limited  jurisdiction.  So  are  the  Courts  of  the  United  States ;  so  is 
the  Superior  Court  of  the  city  of  New  York ;  the  late  Superior  Court 
of  the  city  of  San  Francisco;  the  late  Vice  Chancery  Court  of  the 
State  of  Mississippi,  and  many  other  city  Courts  of  record.  Yet  the 
decisions  are  uniform,  that  none  of  those  named  are  inferior  and 
limited  in  the  technical  sense  of  that  term ;  and  their  judgments  and 
decrees,  although  their  jurisdiction  may  not  appear  of  record,  are  not 
nullities.  (Ex  parte  Tobias  WatJcins,  205,  citing  K&mp^B  Lessee  t. 
Kennedy  et  al.  5  Cranch,  173 ;  Williams  v.  Armroyd,  7  Id.  423 ;  Wil- 
liaims'  Eofrs  v.  lla'\fs  Ex^rs,  6  Id.  2(57  ;.Kennedy  v.  Georgia  State  Bank, 
8  How.  586;  4  Phil.  Ev.  189;  Pond  v.  Pond,  10  Cal.  500.) 

Their  jurisdiction  is  general  over  all  probate  business,  and  especiallv 
so  as  to  the  power  of  selling  lands  belonging  to  the  estate  of  deceased 
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persons  for  the  payment  of  debts.    Indeed,  we  should  say  it  was  exclu- 
rive,  had  not  this  Court  decided  to  the  contrary. 

Haying  this  general  jurisdiction  over  the  subject  matter,  and  being 
constitutional  Courts  and  Courts  of  record,  why  should  not  the  same 
dignity  and  verity  attend  their  decrees  that  is  awarded  to  other  Courts 
named  above?  (3  Blackstone's  Com.  24,  25;  2  Phil.  Ev.  29;  17  Mo. 
442.) 

III.  Whether  the  Court  shall  sustain  the  preceding  views  or  not, 
to  the  extent  contended  for,  the  current  of  authorities  sustain  the 
proposition,  that  a  purchaser  at  a  probate  sale  has  only  to  look  to  the 
order  of  sale  and  to  the  decree  of  confirmation,  and  these,  unreversed 
on  appeal,  are  final  and  conclusive  except  for  fraud.  {Orignons  Les- 
see V.  Astor,  2  How.  341;  McPherson  v.  CuHiff,  11  Serg.  R.  433-4; 
Buck  V;  Sheldon,  1  Day,  170;  Judson  V.  Lake,  3  Id.  318;  Perkins  T. 
Fairchiid,  11  Mass.  226 ;  Longtilon  v.  Atkins,  1  Pick.  535;  Spencer  V. 
Spencer,  1  Gall.  622;  Lyndi  v.  Baxter,  4  Texas,  531;  Poor  v.  Royce, 
12  Id.  440 ;  Seymour  v.  Seymour,  22  Conn.  272 ;  Howard  v.  Moore,  2 
Mich.  [Gibbs.]  226;  Bryant  v.  Allen,  6  N.  H.  116;  Coxe  v.  Davis, 
17  Ala.  714;  McDade  v.  Burch,  7  Geo.  559.)  It  is  a  judicial  sale, 
and  such  a  sale  passes  the  title.  (Halleck  v.  Oay,  9  Cal.  195,  and 
cases  cited;  Lynch  v.  Baxter,  4  Texas,  431.)  Our  statutes  say  as 
much  for  probate  sales.  A  deed  in  accordance  with  the  decree  of 
confirmation  shall  be  deemed  to  convey  all  the  interest  of  the  intestate 
at  the  time  of  his  death.     (Wood's  Dig.  408,  sec.  172.) 

IV.  But  it  may  be  said,  that  if  the  Court  has  no  jurisdiction,  its 
decrees  will  be  invalid.     Granted;  and  what  then? 

The  law  gives  the  Court  jurisdiction  of  every  dead  man's  estate, 
whose  last  residence  was  in  the  county.  The  petition  for  letters  of 
administration  oflBcially  informs  the  Court  of  the  fact,  which  gives 
cognizance  of  the  case.  This  is  the  petition  for  jurisdictional  facts. 
This  informs  the  Court  of  the  death,  the  place  of  death  or  the  last 
residence,  and  of  property  in  the  county,  and  gives  jurisdiction  of  the 
estate;  all  afterward  is  coram  judice,  so  far  as  the  subject  matter  is 
concerned ;  and  none  of  the  orders  and  decrees  of  the  Court  touching 
that  estate  are  void,  where  the  proceedings  are  in  rem,  nor  in  any 
other  matters  where  the  record  shows  that  the  Court  had  jurisdiction 
of  the  person  by  such  notice  as  the  statute  requires. 

We  do  not  admit,  that  if  this  first  petition  was  deficient  in  juris- 
dictional facts,  Uie  subsequent  acts  of  the  Court  would  be  coram  non 
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judice,  for' a  trial  is  had  and  the  facts  are  proven,  and  the  Court  de- 
cides. This  gives  jurisdiction  of  the  estate ;  and  if  its  first  decision  <m 
a  defective  petition  be  valid,  how  much  more  so  will  be  the  subsequent 
ones.  It  is  conceded,  that  respectable  authorities  (perhaps  the  cur- 
rent of  authorities)  hold  that  the  Court  obtains  jurisdiction  to  order  a 
sale  from  the  petition  for  a  sale.  This  is  when,  as  under  the  common 
law  rule,  the  lands  are  not  assets  in  the  hands  of  the  administrator ;  by 
our  law,  they  are  assets.  The  Court  has  jurisdiction  of  the  estate 
as  an  entirety  from  the  first  petition,  and  it  becomes  its  duty  to  ad- 
judicate upon  all  questions  that  may  arise,  and  to  see  that  it  is  admin- 
istered according  ito  law. 

If  its  situation  requires  land  to  be  sold  to  pay  the  debt,  it  is  as  much 
the  duty  of  the  Judge  to  order  a  sale  as  it  is  to  order  a  delinquent 
administrator  to  account.  True,  the  law  requires  that  when  an  order 
of  sale  is  deemed  necessar}^  by  the  administrator,  he  shall  file  a  peti- 
tion setting  forth  the  amount  of  personal  property  which  has  come  to 
his  hands,  and  what  disposition,  if  any,  has  been  made  of  it,  etc. ;  but 
this  is  not  to  give  jurisdiction,  for  that  the  Court  has  already,  and 
could  doubtless  order  an  administrator  to  file  such  petition,  if  it 
deemed  that  justice  required  it,  and  the  administrator  neglected  it,  or^ 
the  Court  could  receive  the  petition  from  a  creditor  and  act  upon  it, 
and  compel  the  administrator  to  make  a  sale.  (Wood's  Dig.  408,  sec. 
164.) 

In  Courts  of  general  jurisdiction,  we  admit  that  the  complaint 
brings  the  subject  matter  within  the  jurisdiction  of  the  Court,  for  that 
is  the  commencement  of  the  action,  and  without  an  action  —  a  suit 
commenced  —  the  Court  has  no  jurisdiction  of  any  particular  matter 
or  thing.  The  law,  likewise,  prescribes  what  shall  constitute  a  com- 
plaint. That  law,  through  carelessness  and  want  of  skill,  is  fre- 
quently violated  to  such  an  extent  that  a  demurrer  would  lie ;  yet, 
though  defective,  it  is  still  a  complaint,  and  gives  the  Court  jurisdic- 
tion of  the  subject  matter.  If  personal  service  is  made  of  the  sum- 
mons, in  any  of  the  modes  prescribed,  jurisdiction  is,  likewise,  given  of 
the  person,  and  judgment  rendered  upon  a  defective  complaint  is  con- 
clusive, unless  reversed.  A  sale  under  it  passes  the  title  of  the  prop- 
erty sold. 

Xo  case,  we  think,  can  be  found  where  a  sale,  under  a  judirment,  has 

been  avoided  because  the  complaint  was  defective.     Now,  if  a  Court 

that  only  obtains  jurisdiction  of  the  case  by  the  complaint,  can  rcndet 

^ont  that  is  not  a  nullity,  on  a  complaint  acknowlodp^ed  di'fj^ct- 

l  not  the  Probate  Court,  that  already  has  jurisdiction  of  the 
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estate,  be  sustained,  to  the  same  extent,  in  its  decree  upon  a  defective 
petition,  made  after  full  jurisdiction  of  the  estate  is  obtained  ?  Must 
a  purchaser  at  a  probate  sale  be  responsible  for  the  technical  accuracy 
of  the  petition,  when  the  purchaser  at  a  Sheriff's  sale  is  protected, 
however  defective  may  be  the  complaint? 

We  say,  then:  1st.  The  Probate  Court  obtains  jurisdiction  of  an 
estate  by  virtue  of  the  law  and  the  facts  stated  in  the  petition  for 
letters  of  administration,  and  having  once  obtained  jurisdiction  of  the 
estate,  its  subsequent  orders  and  decrees,  relative  to  the  estate,  are 
judicial  acts,  and  cannot  be  attacked  collaterally,  except  for  fraud. 

2.  That  the  petition  for  an  order  to  sell  land  is  designed  to  give 
information,  and  not  jurisdiction,  to  the  Court. 

3.  If  the  jurisdiction  of  the  Court  depend  on  the  petition  of  the 
administrator,  although  defective  and  subject  to  a  special  demurrer,  it 
will  still  be  sufficient  for  the  purposes  of  jurisdiction,  and  the  orders 
and  decrees  of  the  Court,  based  upon  it,  and  not  appealed  from,  would 
be  valid. 

V.  The  petition,  in  the  record,  of  Ellen  E.  WTiite,  administratrix, 
etc.,  was  a  substantial  compliance  with  the  statute,  in  every  particular. 
(Wood's  Dig.  106,  sec.  155.) 

No  exception  is  taken  to  the  petition  in  the  record,  except  that  it  is 
charged  that  the  petition  does  not  set  forth  the  amount  of  personal 
estate  that  had  come  to  her  hands,  and  her  disposal  of  it. 

Take  the  whole  of  the  personal  assets,  as  they  are  inventoried  — 
$2,494  —  from  the  amount  of  debts,  and  there  remainsv  nearly  $4,000 
deficiency  of  assets. 

These  facts  are  shown  by  the  petition,  and  they  show  that  land  must 
be  sold,  or  the  debts  go  unpaid ;  this  gives  jurisdiction  to,  and  requires 
action  by,  the  Court.  But  the  counsel  may  say  the  administratrix 
presented  an  inventory,  and  not  an  account  of  the  personal  estate;  in 
answer  to  which,  we  say:  1st.  Our  statute  requires  neither  inventory 
or  account ;  its  requisitions  are,  *'  the  amount  of  personal  estate  that 
has  come  to  his  hands."  It  makes  no  difference  in  what  shape  it 
comes,  if  it  is  there. 

2d.  The  inventory  being  made  part  of  the  petition,  and  containini^ 
a  detailed  statement  of  all  the  personal  property,  would  be  sufficiently 
definite,  even  if  our  statute  required  an  account. 

But  conceding,  for  the  sake  of  the  argument,  that  this  Court  will 
disaUow  any  presumptions  in  favor  of  the  Probate  Court,  we  contend 
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that  the  petition  for  an  order  of  sale  is  a  substantial  compliance  with 
our  law,  and  sustained  by  authority.  (4  Wend.  436;  Leverett  v. 
Harris,  7  Mass.  292;  11  Mass.  226;  12  Pick.  572,  582-3;  2  Cow.  & 
Hill's  Notes,  214;  King  v.  Kent,  29  Ala.  542;  Poor  v.  Boyce,  12  Tex. 
448;  Mount  v.  Valle,  19  Mo.  [4  Bennet]  621;  Tyler  v.  Hand,  7  How. 
673.) 

Gregory  v.  McPherson  (13  Cal.)  on  this  point  is  not  authority;  nor 
is  Burdick  v.  Bloom  (1  Hill,  135).  In  this  latter  case,  the  petition 
was  held  sufficient;  and  the  speculations  of  the  Judge,  that,  under 
certain  other  circumstances,  he  would  have  decided  it  defective,  are 
mere  dicta.  The  facts  in  Wiq  petition,  in  most  of  the  above  cases,  were 
considered  as  judicially  before  the  Probate  Judge,  and  the  necessity 
of  a  sale  judicially  settled  by  him.  So  our  statute  requires  that  the 
Probate  Judge  shall  hear  and  determine  the  necessity  for  a  sale.  The 
order  recites  that  he  has  heard  and  determined;  he  has  found  as 
matter  of  fact,  that  the  personal  estate  is  insufficient,  and  that  a  sale 
of  real  estate  is  necessary  to  pay  the  debts. 

We  submit,  therefore,  first,  that  conceding  that  the  Probate  Court  is 
inferior  and  limited,  in  the  technical  application  of  the  tenn,  and  that 
no  intendments  or  presumptions  of  law  can  be  made  in  its  favor,  atill 
the  current  of  authorities  sustains  the  position  that  a  petition,  though 
defective  and  subject  to  a  special  demurrer,  will  give  the  Court  juris- 
diction of  the  case;  and  second,  that  the  petition  as  it  stands  is  a  sub- 
stantial compliance  with  the  statute,  and  that  even  a  special  demurrer 
to  it  could  not  have  been  sustained. 

VI.  It  is  objected  to  the  sale,  that  there  was  an  agreement  made 
and  price  fixed  before  the  order  was  obtained.  The  administratrix 
was  likewise  an  heir  to  one-half  of  the  estate,  and  this  half  she  could 
sell  and  convey  at  private  sale,  subject  to  the  debts,  or  for  the  pay- 
ment of  them.  {Cable  v.  Martin  £  Bell,  1  How.  [Miss.]  658;  Baine 
V.  McGee,  1  S.  &  M.  208.) 

The  cases  cited  by  counsel,  were  cases  in  which  the  administrator 
had  no  interest  in  the  thing  sold.  We  admit  that  this  contract,  so  far 
'  nt  heirs  are  concerned,  is  a  nullity,  and  it  is  probable,  as 
was  against  public  policy,  that  upon  the  principle  that  if 
on  tract  is  illegal  it  taints  the  whole,  a  bill  for  a  specific  per- 
►f  that  agreement  would  not  have  been  sustained.  But  this 
1  for  a  specific  performance,  but  to  quiet  the  title  which  has 
en  made:  and  the  question  now  arises,  how  far  the  deed 
)S  the  parties  from  disputing  it? 
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She,  as  heir  to  half  of  the  estate,  was  capable  of  contracting,  and 
did  contract  and  convey  for  a  valuable  consideration ;  and  if  she  could 
not  convey  as  administratrix,  still  the  deed  binds  her  personally,  so  far 
as  her  interest  is  concerned,  and  she  is  estopped  from  disputing  it. 
(See  cases  last  above  referred  to;  also  Sumner  Adnier  v.  Williams,  8 
Mass.  162;  Johnston  v.  Collins,  12  Ala.  Z22;  Brown  V.  Edson,  23  Vt. 
[8  Wash.]  435.)  This  latter  case  is  precisely  in  point,  and  covers  the 
"whole  ground. 

Xeither  of  these  grounds  will  apply  to  the  infant  heirs,  and  if  the 
order  of  sale  is  a  nullity,  their  title  did  not  pass.  Assuming  that  the 
Court  had  jurisdiction  of  the  subject  matter,  and  of  the  persons  of  the 
heirs,  then  the  fact  that  an  agreement  had  been  made  that  was  a 
nullity  on  its  face,  so  far  as  it  affected  the  minor  heirs,  would  not 
affect  the  power  of  the  Court  to  order  a  sale. 

The  Court  and  the  parties  are  presumed  to  know  the  law,  and  they 
all  know  that,  as  to  the  infants,  the  contract  was  an  absolute  nullity; 
that  if  any  person  bid  more  at  the  sale  than  Stuart  had  offered,  he 
must  outbid  them  or  lose  the  land ;  and  that  if  it  had  been  so  loet  to 
him,  not  a  dime,  for  the  breach  of  it,  could  have  been  recovered,  even 
from  the  adult  heir  who  had  made  it  . 

There  is  no  guarantee  that  he  shall  have  it  at  his  bid;  and  it  is  not 
certain  that  damage  could  be  recovered  of  him  were  he  then  to  refuse 
to  bid.  It  is  certain,  however,  that  if  he  keeps  his  promise,  and  makes 
the  bid,  the  estate  is  gainer  and  not  a  loser  by  the  transaction. 

It  will  be  seen  by  the  order,  that  the  Court —  one  of  the  defendants 
then  being  Judge  —  confirmed  the  private  sale  at  the  same  time  that 
an  order  to  show  cause  was  made.  It  seems  from  this  order,  that  the 
Court  believed  that  the  private  sale  was  valid  as  to  the  widow^s  share, 
and  that  to  that  extent  it  should  be  confirmed.  The  order  does  no 
harm ;  at  most,  it  is  surplusage.  The  order  to  show  cause  was  regular, 
and  so  with  all  subsequent  orders;  and  the  fact  that  the  Court  did  a 
foolish  thing  previously,  would  not  affect  these  orders. 

Again,  there  was  no  fraud  in  this  null  agreement.  The  sale  was 
liad  according  to  the  statute.  The  Court  sat  in  judgment  on  it  and 
pronounced  it  legally  conducted,  and  fairly  made.  It  is  res  judicata, 
unless  for  fraud.  (Runyon  v.  Newarh  Ind,  Eub.  Co.  4  Zabr.  467; 
Hunt  V.  Frost,  4  Cush.  54.) 

WHiatever  construction  this  Court  may  think  such  a  contract  en- 
titled to,  it  is  not  now  in  controversy.    We  claim,  not  through  or  by 
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virtue  of  that  agreement,  but  through  and  by  virtue  of  a  deed ;  a  deed 
made  after  a  competent  Court  had  decreed  that  the  sale  was  legally 
made,  and  fairly  conducted,  and  that  a  deed  should  be  executed. 

Objection  is  also  made,  that  the  record  does  not  show  that  the  Pro- 
bate Court  had  jurisdiction  of  the  infant  heirs. 

1.  A  sale  of  land  to  pay  debts  is  a  proceeding  in  rem,  and  passes  the 
title  to  the  purchaser,  irrespective  of  irregularities;  all  the  purchaser 
need  look  to  is  the  order  of  sale,  the  decree  of  confirmation,  and  the 
deed  of  the  administratrix.  (Grignon  v.  Astor,  2  How.  310;  Thomp- 
son  V.  Tohner,  2  Pet.  167;  Sheldon  v.  Newton,  3  Ohio,  [X.  S.]  494; 
Lynch  v.  Baxter,  4  Tex.  431;  Rogers  v.  ^yxlson,  8  Eng.  [Ark.[  507; 
Howard  v.  Moore,  2  Mich.  [Gibb's]  226;  Ludlow  v.  Wade,  4  How. 
504;  Wyinan  v.  Campbell,  6  Porter,  219;  Gilman  v.  Thompson,  11 
Vt.  643;  McPherson  v.  Cunliffe,  11  Serg.  &  R.  429;  Perlins  v.  Fair- 
field,  11  Mass.  227.) 

2.  But  the  act  was  complied  with;  and  the  Court,  in  ordering  a 
sale  of  AVhite's  estate,  had  jurisdiction  of  the  persons  of  heirs,  as  well 
as  the  subject  matter. 

Our  statute  does  not  require  notice  to  be  served  on  the  infant  heirs, 
and  in  that  respect  differs  from  the  statute  of  Xew  York.  (N.  Y. 
Rev.  Laws,  sec.  4.)  The  probate  record  shows  that  notice  of  the  hear- 
ing of  the  petition  was  ordered  and  posted.  The  presumption  which 
we  ask  in  favor  of  a  Court  of  Record  is,  that  the  law  was  fully  com- 
plied with  in  every  particular.  (See  the  authorities  above  cited,  and 
especially  Orignon  v.  Astor,) 

But  aside  from  presumption,  the  record  shows  that  an  attorney  was 
appointed  for  the  absent  and  infant  heirs  when  the  petition  was  first 
pre?jented,  and  that  appointment  would  give  the  Court  jurisdiction  of 
the  infants. 

There  is  no  provision  requiring  an  attorney  of  the  absent  heirs  to  be 
appointed  on  hearing  a  petition  to  sell  land ;  the  consequence  is,  that 
the  attorney  thus  appointed  must  have  been  intended  to  represent, 
and  did  represent  the  infant  heirs  solely.  Hence,  the  attorney  was 
appointed  to  represent  the  infants.  His  being  called  attorney,  in- 
stead of  guardian  ad  litem,  can  make  no  difference. 

When  this  petition  was  presented,  the  defendant,  Allen,  was  the 
Probate  Judge.  At  the  hearing.  Judge  Buckner  probably  noticed  that 
Mr.  Hall  was  called  attorney,  instead  of  guardian  ad  litem;  and  to 
cure  defects,  made  a  new  order,  before  acting  on  the  petition,  appoint- 
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ing  him  guardian  ad  litem.  Having  been  appointed  on  the  first  of 
April,  some  seven  weeks  before  hearing  the  petition,  he  was  prepared 
to  act  at  once  and  fulfill  his  duties,  according  to  the  statute,  by 
"appearing  for  the  infants/'    (Wood's  .Dig.  407,  sec.  159.) 

The  only  sensible  construction,  therefore,  which  can  be  put  upon  this 
proceeding  is,  that  Mr.  Hall  was  appointed  guardian  ad  litem  for  the 
infant  heirs  on  the  filing  of  the  petition  on  the  first  of  April. 

Again,  so  far  as  the  question  of  jurisdiction  ia  concerned,  the 
appointment  of  a  guardian  ad  litem  any  time  prior  to  the  hearing  of 
the  petition,  would  be  a  substantial  compliance  with  the  statute. 

The  action  of  the  Court  upon  the  jxjti.tion  contemplated  by  the 
statute  is  the  hearing  the  proof,  and  the  deciding  the  necessity  of  the 
sale.  Therefore,  the  appointment  of  the  guardian  prior  to  such  hear- 
ing, would  fulfill  the  requisitions  of  the  law.  Doubtless,  as  a  question 
of  policy,  it  would  be  better  for  the  Court  to  appoint  long  enough 
before  the  hearing  for  the  guardian  to  become  acquainted  with  the 
facts  of  the  case,  but  this  does  not  affect  the  jurisdiction  of  the  Court 
as  to  the  person.  The  power  to  appoint  a  guardian  is  expressly  given ; 
the  duty  of  that  guardian,  when  appointed,  is  specific  —  to  appear  for, 
and  take  care  of  the  minor's  interests  in  the  proceedings.  (Wood's 
Dig.  407,  sec.  159.)  This  "appearing  for  them"  gives  the  Court  as 
full  jurisdiction  of  their  persons  as  would  the  appearance  by  attorney 
in  an  ordinary  suit.  If  the  proceeding  is  not  in  rem;  if  its  validity 
depends  at  all  upon  the  jurisdiction  which  the  Court  may  have  of  the 
infants,  it  is  all  effected  by  the  appointment  of  the  guardian,  and  by 
his  appearing  for  them.  The  jurisdiction  of  the  persons  of  the  infants 
was,  therefore,  complete  in  this  case. 

Should  the  cases  of  Bloom  v.  Burdick,  (1  Hill)  and  ScJuieider  v. 
McFarland  (2  Corast.)  bo  considered  authority,  and  applicable  under 
our  statute,  still  they  do  not  touch  this  case,  for  here  the  infants  were 
in  Court. 

And  should  this  Court  consider  that  the  record  should  show  that 
notice  was  published,  or  that  personal  service  should  have  been  made 
upon  the  infants,  as  the  better  way,  yet  the  act  of  the  Probate  Court 
would  only  be  irregular,  and  not  void;  for  one  of  the  courses  pre- 
scribed by  the  statute,  to  bring  the  infants  into  Court,  was  pursued. 
And  the  law  presumes  that  notice  was  duly  given,  or  that  the  parties 
were  present     (Oerrard  v.  Johnston,  12  Ind.  637.) 
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W.  T,  Wallace,  for  Eespondents. 

I.  As  to  the  contract  made  by  Ellen  E.  White,  while  she  wa» 
administratrix  of  the  estate,  with  Stuart. 

This  was  a  contract  of  sale,  made  without  any  order  of  the  Probate 
Court  —  and  more  than  that,  it  was  a  contract  to  procure  the  proper 
order  of  the  Court,  by  which  the  order  of  the  Court  was,  before  it  was 
obtained,  made  the  subject  of  bargain,  and  sale  between  two  persons, 
both  of  whom  were  dealing  with  trust  property,  one  of  them  being  the 
trustee,  the  other  purchasing  the  same  property  with  notice  of  the 
trust. 

This  contract  was  void  upon  several  distinct  grounds. 

1.  Because  it  is  against  public  policy  that  an  administratrix  should 
make  such  an  agreement.  {Overseers  of  Bridgewater  v.  Overseers  of 
Brookfield,  3  Cow.  301;  Herrick  v.  Grow  &  Brown,  5  Wend.  679; 
Logan  v.  Gigley,  9  Qa.  114;  Perry  v.  Booth,  7  Tex.  698.)  This  last 
case  shows  that  this  contract  is  not  binding  upon  the  administratrix 
personally. 

2.  It  is  void,  because  the  express  statute  laws  of  the  State  declare  it 
to  be  invalid,  (Wood's  Dig.  art.  2293)  and,  as  affecting  by  its  obligar 
tion  the  administratrix,  and  influencing  her  free  and  just  action  in 
relation  to  the  property  of  the  intestate,  it  is  made  void  by  the  obvious 
policy  and  spirit  of  Art  2302,  Wood's  Digest  By  that  statute,  it  is 
the  duty  of  the  administratrix  to  leport  the  proceedings  upon  the  sale, 
and  the  proportion  of  the  value  of  tlie  property  which  was  realized  by 
the  sale,  for  the  action  of  the  Court. 

Now,  her  interest  under  this  contract  with  Stuart,  was  to  make  such 
a  report  as  would  confirm  the  sale,  and  thus  enable  her  to  discharge 
the  obligation  of  her  contract  with  Stuart  The  law  will  not  permit 
this  conflict,  but  will  declare  the  contract  void,  and  thus  avoid  the  risk 
of  a  conflict  between  the  duty  of  a  trustee  and  her  interest 

II.  The  proceedings  which  occurred  in  and  under  the  orders  of  the 
Probate  Court  were  void,  because,  by  said  proceedings,  the  Court 
never  acquired  any  jurisdiction  over  the  persons  of  the  infant  heirs, 
nor  jurisdiction  to  order  a  sale  of  the  land. 

1.  No  jurisdiction  over  the  persons  of  the  infants  was  ever  acquired. 
(6  Wheat  123;  1  Hill,  135;  15  Mass.  330.)  The  Probate  Court  is  of 
inferior  and  limited  jurisdiction.  (Smith  v.  Anderson,  6  Cal.  659.) 
That  jurisdiction  is  enquired  into  collaterally,  see  Elliott  v.  Pearsol, 
1  Pet.  340 ;  and  this  case  was  cited  and  approved  in  Hickey  v.  Stewart, 
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S  How.  762;  Wilcox  v.  Jaclson,  13  Pet  499.  See  Rogers  v.  Dill,  8 
Hill,  416,  where  proceedings  in  chancery,  regularly  had,  were  collater- 
ally avoided  for  want  of  jurisdiction. 

To  bring  those  infant  heirs  before  the  Court,  it  was  necessary  that 
an  order  to  show  cause  should  be  personally  served  on  all  persons  in- 
terested in  the  estate,  or  that  it  should  be  published  in  a  newspaper. 
In  this  case  no  personal  service  was  n\ade,  nor  any  publication  had  at 
any  time.     (Wood's  Dig.  art.  2296.) 

The  proviso  in  that  article,  contemplating  assent,  refers  to  persons 
who  are  "  sui  juris/*  and  capable  of  consenting  to  any  proceeding  in 
Court.  But  the  attorney  or  guardian  ad  litem,  appointed  by  the 
Court,  cannot  consent.  (Doe  dem.  Platter  v.  Anderson,  5  Port.  [Ind.] 
33.)  Jurisdiction  of  the  person  of  the  infant  must  be  first  obtained, 
before  the  Court  can  appoint  a  guardian  ad  litem  for  the  ijifant. 
(Wheatley  v.  Harvey,  1  Swan,  [Tenn.]  484;  Dayton  on  Surrogates, 
.  260.) 

It  is  the  personal  service,  or  the  service  by  publication  in  a  news- 
paper, which  gives  the  Court  jurisdiction  of  the  person ;  the  appoint- 
ment of  a  guardian  ad  litem  is  insufficient  for  that  purpose,  unless 
followed  by  or  preceded  by  service  of  process.  Posting  in  three  places 
in  the  country  is  unwarranted  by  the  statute.  The  day  set  for  hearing 
the  petition  was  the  twenty-second  of  May,  1854.  On  that  day,  the 
guardian  ad  litem  was  appointed  by  the  Court;  on  that  day,  he  filed 
his  consent  in  writing;  on  that  day,  the  order  was  ma3e  that  the  prop- 
erty be  sold. 

It  is  said,  however,  by  the  appellant,  that  Hall  was  appointefl  such 
guardian  on  the  first  of  April,  1854,  when  the  petition  was  filed.  It 
will  be  seen,  from  the  record,  that  the  petition  was  filed  on  the  first  of 
April,  1854,  by  the  administratrix,  in  which  she  prayed  the  Court  to 
confirm  the  contract  of  sale  with  Stnart,  but  that,  ''if  the  Court 
should  not  consider  it  for  the  best  interest  of  the  said  estate  to  confirm 
said  contract,  then  that  the  Court  wonld  make  an  order  for  all  per- 
sons to  show  cause/'  etc.,  why  a  sale  of  real  estate  shonld  not  be  made. 
On  the  day  the  petition  was  filed,  Hall  was  appointfed  attorney  for  the 
absent  and  minor  heirs,  and  consented  on  the  same  day  that  an  order 
shonld  be  made  confirming  the  sale  of  the  administratrix  to  Stuart, 
and  the  order  was  entered  on  the  same  day,  to  wit:  the  first  day  of 
April,  1854. 

Here  his  functions  as  attorney  ceased ;  and  this  is  the  evident  view 
taken  by  all  parties,  because,  when  the  petition  again  comes  np,  on  the 
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twenty-second  of  May  following,  upon  the  application  for  an  order  to 
sell,  the  Court  then  distinctly  appoints  him  guardian  ad  litem. 

Our  statute  (Wood's  Dig.  art  2297)  requires  that,  if  the  minors 
have  a  guardian,  the  process  shall  be  served  upon  him;  if  not,  the 
Court  shall  appoint  a  guardian  before  proceeding  to  act  on  the 
petition. 

If  it  be  held,  under  the  proper  construction  of  the  statute,  that  the 
Court  should  appoint  the  guardian  before  tlie  process  was  served,  then 
such  an  appointment,  on  the  very  day,  at  the  very  instant  of  time, 
when  the  final  action  of  the  Court  is  to  be  had,  will  invalidate  the 
Bale.     {Sheldon  v.  Wright,  7  Barb.  44;  Corwin  v.  Merritt,  3  Id.  340.) 

Whatever  apparent  conflict  there  may  be  in  the  authorities  in  rela- 
tion to  the  question,  whether  the  appointment  of  the  guardian  should 
precede  or  should  follow  the  service  personally  made  on  the  infants  of 
the  process  of  the  Court,  no  authority  can  be  produced  under  a  statute 
like  ours,  which  holds  that  the  single  ex  parte  order  of  a  Court  of 
inferior  jurisdiction,  appointing  A  the  guardian  ad  litem  of  B,  wuU 
have  the  double  effect:  first,  to  give  the  Court  jurisdiction  over  B; 
and  second,  to  authorize  A  to  consent  to  a  judgment  against  B. 

The  tenth  section  of  the  Practice  Act  shows  that  if  the  District 
Court  were  to  appoint  a  guardian  ad  litem  for  an  infant,  without  the 
summons  having  been  first  served,  the  order  would  be  a  nullity;  and 
yet  the  District  Court  is  one  of  general  jurisdiction,  while  the  Probate 
Court  is  an  inferior  Court,  and,  therefore,  cannot  take  jurisdiction, 
nor  administer  remedies  other  than  those  given,  and  in  the  manner 
prescril)ed  by  the  statute.     (Grimes'  Estate  v.  N orris,  6  Cal.  625.) 

III.  The  petition  itself,  filed  in  the  Probate  Court,  praying  the 
order  to  sell  tlie  real  estate,  was  insufficient. 

If  our  former  proposition  be  correct  —  t.  e.,  that  there  was  no  juris- 
diction acquired  over  the  persons  of  these  infants  —  it  will  be  immate- 
rial how  complete  and  perfect  the  petition  itself  may  be. 

But  if  these  infants  had  been  legally  cited,  and  had  appeared  in 
Court,  still  the  petition  was  insufficient  for  the  forced  divestiture  of 
their  title,  and  consequently  there  was  no  authority  in  the  Court  to 
make  any  order  of  sale.  The  statute  declares  that  the  petition  shall 
set  forth  certain  facts.  (Wood's  Dig.  art.  2205,  sec.  155.)  Says  Mr. 
Justice  Baldwin,  in  Gregory  v.  McPherson,  13  Cal.:  ''This  petition, 
with  these  required  statutory  avermenis,  are  jurisdictional  facts. 
Upon  such  a  petition  the  Court  has  power  to  act;  upon  no  other. 
There  is  no  difference  between  no  petition  at  all,  and  a  petition  lack- 
ing thp  snbstanti"!  statements  required  by  stat\ife." 
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1.  This  petition  18  defective  in  this:  that  the  axiministratrix  does 
not  represent  to  the  Probate  Court  the  necessity  of  selling  any  real 
estate,  or  ordering  any  to  be  sold,  only  in  the  event  that  the  contract 
of  sale  with  Stuart  is  not  confirmed  by  the  Court;  but  that  conting- 
ency never  happened,  because  the  Court  instantly,  upon  filing  the 
petition,  entered  an  order  confirming  the  contract  between  the  ad- 
ministratrix and  Stuart;  and  after  that  was  done,  the  power  of  the 
Court  under  this  petition  was  gone. 

2.  Treating  the  petition  as  an  absolute  and  unconditional  applica- 
tion for  an  order  to  sell  real  estate,  it  did  not  set  forth  the  amount  of 
personal  estate  which  had  come  to  the  hands  of  the  administratrix. 
(Wood's  Dig.  art.  2295,  sec.  155.)  It  is  not  pretended  by  the  appel- 
lant, that  the  petition  does  disclose  to  the  Court  the  amount  of  per- 
sonal property,  except  by  reference  to  the  inventory,  which  had  been 
theretofore  filed  under  Art.  2271.  The  petition  wa««  filed  on  the  first 
of  April,  1854,  and  the  inventory  had  been  on  file  ever  since  the 
thirteenth  of  June,  1853  —  a  period  of  nine  months  and  seventeen 
days.    This  is  insufficient.     {Bloom  v.  Burdick,  1  Hill,  135.) 

3.  It  does  not  appear  positively,  or  inferentially,  by  the  petition, 
nor  by  any  reference  whatever,  how  much  of  the  personal  property 
remains  undisposed  of.  (Art.  2295,  sec.  155.)  If  the  inventory  be  re- 
lied on,  it  shows  that  in  April,  1854,  there  was  on  hand,  with  the 
administratrix,  about  $2,500  of  personal  property,  which  was  "first 
chargeable'^  with  the  debts  of  the  estate  (Art.  2277);  and  it  is  only 
in  the  event  of  their  exhaustion,  that  the  real  estate  may  be  sold. 
(Arts.  2277,  2293,  2294,  2295.) 

4.  There  is  in  this  petition  no  description  of  all  the  real  estate  of 
the  deceased,  the  condition  and  value  of  the  respective  portions.  (Art. 
2295,  sec.  155.) 

As  to  the  value  of  the  land,  we  are  referred  to  the  inventory  again. 

Now,  the  value  was  declared  to  be  "  uncertain  "  in  June,  1853,  and 
in  April,  1854,  in  a  proceeding  to  sell  real  estate,  where  the  adminis- 
tratrix ought  to  inform  the  Court  of  a  description  of  all  the  real 
e:>t^te  and  the  condition  and  value  of  the  respective  portions,  she 
merely  refers  to  the  fact  that  ten  months  before  that  it  was  registered 
in  the  inventory  ''value  uncertain;"  and  this  is  all  the  averment 
about  value,  and  there  is  not  even  an  excuse  inserted  that  the  value 
could  not  be  a«JCortained,  even  if  that  would  excuse  the  peremptory 
requirements  of  the  law. 
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Again:  Where,  in  the  petition,  in  the  inventory,  or  in  any  other 
paper  whatever,  was  there  anything  going  to  give  the  Probate  Court 
the  most  distant  conception  of  the  extent  or  quantity  of  any  tract  of 
land  called  "Petaluma"  or  "Arroyo  de  San  Antonio,"  (or  any  other 
name  whatever)  situate  in  Sonoma  county? 

How  did  the  Court  find  the  extent  of  the  land  ?  How  did  the  Court 
know  whether  the  interest  of  the  decedent  was  an  estate  in  severalty, 
in  joint  tenancy,  or  in  common;  whether  that  interest  was  one-half, 
or  one-quarter,  or  one-fiftieth  of  the  premises?  in  short,  we  submit 
to  the  Court,  if  the  words  ^^interesf  in  the  rancho  called  "Peta^ 
luma,'*  in  the  county  of  Sonoma,  value  uncertain,  *  ♦  ♦ 
$5,000,'*  can  be  called  "a  description  of  the  real  estate  of  the  de- 
ceased, and  the  condition  and  value  of  the  respective  portions  and 
lots,'^  such  as  to  enable  any  Court  to  detennine  whether  it  was  for 
the  interest  of  the  estate  that  this  property  should  be  sold  in  prefer- 
ence to  any  other  and  all  other  property  of  the  deceased. 

In  relation  to  that  inventory  and  its  reliability,  it  may  be  proper  to 
obfierve,  that  the  petition  also  prays  for  the  sale  of  block  No.  14  in 
White's  addition  to  the  city  of  San  Jose,  lying  between  Main  and 
Fourth  streets,  and  Jackson  and  Empire  streets,  in  San  Jose;  "  and 
for  a  description  of  the  property  and  its  value,  the  Probate  Court  ia 
also  referred  in  the  petition  to  the  inventory,'^  and  the  inventory 
has  no  allusion  to  that  property  whatever. 

The  proceedings  in  the  Probate  Court  are,  therefore,  utteriy  insuf- 
ficient in  respect  to  the  jurisdictions  of  the  persons  of  the  infant  defend- 
ants, and  in  respect  to  the  jurisdiction  of  the  subject  matter;  in  other 
words,  there  is  no  service  of  process,  and  there  is  no  sufficient  petition. 
But  conceding,  for  the  purpose  of  the  argument,  that  neither  of  these 
propositions  is  true,  then  we  say  all  these  proceedings  are  vitiated  and 
avoided  by  the  apparent  fact,  that  these  proceedings  were  the  mere 
means  adopted  by 'the  parties  for  the  purpose  of  consummating  the 
agreement  made  between  the  appellant  Stuart  and  the  administratrix. 

By  ariicle  2,300,  section  165,  it  is  provided:  "Upon  the  making  of 
such  order,  (of  sale  of  real  estate)  a  certified  copy  of  the  order  of  sale 
shall  be  delivered  by  the  Court  to  the  executor  or  administrator,  who 
shall  be  thereupon  authorized  to  sell  the  real  estate  as  directed." 

Now  it  is  not  averred  in  the  complaint,  nor  proved  in  the  case,  that 
any  such  order  was  delivered  to  the  administrator.  {Young  v.  Keough, 
11  111.  643;  Sm-ith  v.  EUeman,  1  Scam.  325.) 
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This  is  a  mere  naked  power  not  coupled  with  an  interest,  and  in 
such  cases  the  law  must  be  strictly  pursued.  (Jackson  v.  Shephard, 
7  Cow.  9;  Ail'in^  v.  Kennan,  20  Wend.  249.) 

The  proceedings  in  this  case,  if  void  for  want  of  jurisdiction,  could 
not  affect  the  right  of  Mrs.  Allen,  because  she  was  administratrix. 
(r  Texas,  498.) 

There  is  no  implied  wan-anty  in  sales  by  Sheriffs,  Executors,  Ad- 
ministrators or  other  Trustees.  Caveat  emptor  is  the  rule.  (See  au- 
thorities collected  in  3  Phil.  Ev.  27,  in  the  edition  of  the  year  1859.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  and 
Cope,  J.  concurring. 

This  action  involves  the  title  to  a  tract  of  land  in  Sonoma  county. 
Charles  White  died,  in  this  State,  in  1853,  seized  of  this  tract  He 
left  a  widow  and  three  infant  children.  One  of  the  children  died  after 
the  proceedings  hereafter  mentioned,  upon  the  validity  and  effect  of 
which  the  questions  made  by  this  record  are  dependent.  Mrs.  White 
—  now  Allen  —  administered  on  the  estate  of  the  decedent.  She 
made  a  power  of  attorney  to  one  Crosby,  by  which  she  empowered  him 
to  make  a  contract,  upon  the  best  terms  he  could,  for  the  sale  of  this 
tract  of  land.  Crosby,  accordingly,  on  her  behalf,  agreed  with  Stuart 
that  Mrs.  White  should  procure  an  order  of  the  Probate  Court  for  the 
sale  of  the  premises,  and  convey  them  to  Stuart,  on  the  payment  of 
$3,000.  The  administratrix  then  reported  to  the  Probate  Court  that 
ehe  had  made  the  trade  with  Stuart,  and  also  filed  a  petition,  praying 
the  Court  to  confirm  the  sale;  and  further,  that  if  the  Court  should 
conclude  not  to  confii-m  the  contract  she  had  made  with  Stuart,  then 
an  order  for  sale  be  made.  Upon  the  filing  of  this  petition,  the  Court 
made  an  order,  appointing  Frederick  Hall  guardian  for  the  absent 
and  minor  heirs  of  the  estate.  The  petition,  after  setting  out  the 
Jdebts,  proceeds,  '^that  the  personal  property  of  said  estate,  which  will 
appear  by  reference  to  the  inventory  now  on  file,  is  not  more  than  is 
fiufileient  for  the  use  and  support  of  the  family  of  said  decedent,  and 
is  wholly  insufficient  to  pay  said  indebtedness,  and  that  it  is  necessary 
to  sell  real  estate  to  pay  the  same.'*  The  petition,  after  giving  some 
further  matter,  concludes  in  this  wise:  "Petitioner  further  alleges, 
that  the  inventory  heretofore  filed  gives  a  description  of  all  the  real 
instate  of  which  the  said  intestate  died  seized,  and  the  condition  and 
value  thereof,  which  said  inventory  is  made  a  part  of  this  petition.'' 
Then  follow  tlie  names  of  the  heirs.    The  inventory  is  in  the  record. 

Vol.  XVI.— 32  ^  j 
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It  shows  some  $1,200  or  $1,500  of  personal  assets,  and  contains  a 
brief  account  of  the  real  estate  —  among  other  things,  this :  "  Interest 
in  the  rancho  called  Petaluma,  in  the  county  of  Sonoma,  value  un- 
certain, $5,000." 

After  the  filing  of  the  petition,  and  the  order  to  show  cause,  the 
Court  appointed  Frederick  Hall  as  guardian  for  the  absent  and  minor 
heirs  of  the  estate.  The  guardian,  on  the  same  day,  consented  to  the 
decree.  No  service  seems  to  have  been  made  of  any  order  to  show 
cause,  upon  the  heirs.  The  Court  rendered  a  decree  for  the  sale  of 
the  premises.  This  first  decree  is  inconsistent  in  this,  that  it  confirms 
the  contract  between  Mrs.  Allen  and  Stuari;,  and  afterwards  proceeds 
to  order  a  rule  to  the  heirs,  to  show  cause  why  a  sale  of  the  premises, 
at  public  auction,  should  not  be  made.  Afterwards,  a  decree  of  sale 
was  made,  in  the  usual  form.  Several  objections  to  these  proceedings 
are  urged  by  the  respondents.  We  propose  to  consider  them  in  their 
Older. 

1.  It  is  urged,  that  this  contract  by  Mrs.  Allen  was  contrary  to  pub- 
Kc  policy,  and  void,  and  that  the  decree  entered  in  execution  of  it,  and 
to  give  it  effect,  partakes  of  the  same  infirmity.  The  general  argu- 
ment in  support  of  this  proposition  is,  that  it  is  the  duly  of  the  admin- 
istrator to  protect  the  property  of  the  estate ;  that  the  sale  is  required 
to  be  public;  that  this  was  an  arrangement  for  a  private  sale ;  and  that 
by  the  contract,  the  administratrix  placed  herself  in  an  antagonistical 
relation  to  her  duty  to  the  estate — her  interest  being  one  way  and  that 
of  the  estate  another.  Unquestionably,  the  administratrix  could  make 
no  such  bargain  as  this,  so  as  to  be  binding  upon  the  estate,  whatever 
the  effect  upon  herself,  individually.  But  the  question  is  not  as  to  the 
effect  of  this  agreement,  as  such,  upon  the  estate ;  but  whether,  because 
of  the  fact  of  the  agreement,  the  subsequent  decree  is  a  nullity.  We 
do  not  see  how  this  is  so.  It  is  not  every  unauthorized  acreeniont  that 
is  void,  as  against  public  policy;  much  less  is  it  true  that  every  such 
agreement  would  destroy  the  power  of  the  Court  to  make  an  order 
otherwise  legal,  though  that  order  was  in  accordance  with  the  agree- 
ment. To  make  the  agreement  void,  on  this  ground,  the  necessary 
effect  must  be  to  contravene  some  declared  right  or  positive  duty.  But 
the  duty  of  the  administratrix  is  not,  necessarily,  inconsistent  with  an 
agreement  to  ask  an  order  of  sale,  upon  consideration  that  a  purchaser 
will  give  an  agreed  sum  at  the  sale.  This  did  not  amount  to  a  private 
fsale,  for  the  very  agreement  conteni])lates  that  the  sale  shall  be  public, 
and  the  Court  had  no  power  to  make  or  authorize  any  other  sale,  or  a 
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Bale  in  any  other  mode.  So  far  as  her  own  interest  was  concerned,  we 
see  no  objection  to  such  an  arrangement;  and  if  the  sale  was  to  be  pub- 
lic, probably  no  good  reason  exists  for  holding  that  the  administratrix 
should  not  provide  or  assure  herself  in  this  way,  that,  if  sold,  the 
property  would  bring  a  reasonable  price,  before  proceeding  to  take 
steps  to  have  the  sale  ordered.  The  propriety  of  ordering  the  sale,  and 
of  confirming  it  afterwards,  was  still  left  to  the  Couri;,  uninfluenced 
by  any  such  agreement;  and  it  was  not  thereby  deprived  of  any  of  its 
discretion  in  the  matter.  If  we  were  to  hold  that  such  an  agreement 
deprived  the  Court  of  its  authority,  the  consequence  would  be,  that 
the  estate  might  not  be  sold  oir  disposed  of  at  all,  and  the  inter- 
est of  creditors  be  sacrificed  or  greatly  postponed;  and  it  would  thus 
result  that  the  jurisdiction  of  a  Court  of  imquestioned  general  au- 
thority might  be  defeated  by  the  mere  act  of  the  administratrix.. 

2.  The  next  point  is,  that  the  decree  is  void,  because  the  petition  is 
fatally  defective  in  this:  that  it  does  not  simply  pray  for  a  decree  of 
sale  —  but  this  prayer  is  in  the  alternative  —  the  main  object  of  the 
petition  being  to  obtain  from  the  Court  a  confirmation  of  the  private 
agreement.  There  is  some  plausibility  in  this  argument.  We  do  not, 
however,  think  it  sound.  It  is  true,  that  the  petition  is  defective  in 
the  respect  mentioned;  but  this  does  not  render  the  paper  a  nullity.  It 
would  be  demurrable  for  this  cause.  It  asked  what  the  Court  had  no 
authority  to  grant;  but  this  did  not  destroy  the  power  of  the  Court  to 
grant  what  it  was  empowered  to  give.  So  far,  the  petition  presented 
all  the  facts  necessary  to  give  the  Court  jurisdiction  of  the  matter  of 
the  sale;  and  this  was  enough,  whatever  else  was  inserted,  to  support 
its  action  when  attacked  collaterally. 

3.  Again:  it  is  said  that  the  decree  and  proceedings  are  void,  be- 
cause inconsistent  in  this,  that  the  first  order  confirms  the  agreement, 
and  then  requires  the  parties  to  show  cause  why  the  land  should  not 
be  sold.  The  second  decree  orders  the  property  to  be  sold,  as  usual  in 
such  cases.  This  course  of  procedure  was,  certainly,  very  irregular, 
and  calculated  to  embarrass  the  sale;  but  we  do  not  see  that  it  made 
the  whole  proceedings  nullities.  It  was  an  irregular  and  improper  ex- 
ercise of  jurisdiction;  but  these  irregularities  and  defects  must  be  cor- 
rected on  appeal.  They  cannot  be  indirectly  attacked.  The  Court  had 
no  power  to  confirm  this  private  sale.  The  statute  clonics  it  all  juris- 
diction to  make  such  an  order.  The  order,  therefore,  was  void;  but 
this  act  did  not  take  from  the  Court  any  of  its  powers.    It  was  not  di- 
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vested  of  its  rightful  powers  merely  because  it  assumed  powers  it  did 
not  possess.  It  did  have  power  to  order  the  sale  of  the  land,  and 
this  power  is  exercised  by  its  final  decree. 

4.  It  next  objected,  that  the  petition  does  not  set  forth  facts  essen- 
tial to  give  jurisdiction  to  the  Probate  Court.  The  alleged  defect  is, 
that  the  petition  does  not  set  forth  the  amount  of  personal  estate  that 
had  come  to  the  hands  of  the  administratrix,  and  how  much  thereof 
remains  undisposed  of.  The  language  of  the  petition  has  been  already 
given.  We  do  not  understand  that  language  to  be  or  mean  that  the 
personal  property  was,  at  the  time  of  the  filing  of  the  inventory,  suffi- 
cient to  pay  the  indebtedness,  but  that  the  property  was  so  insuffi- 
cient at  the  time  of  this  petition.  The  inventory  is  referred  to  for  the 
purpose  of  identifying  the  property.    The  statute  provides  as  follows: 

"Section  154.  When  the  personal  estate  in  the  hands  of  the  exec- 
utor or  administrator  shall  be  insufficient  to  pay  tlio  allowance  to  the 
family,  and  all  debts  and  charges  of  the  administration,  the  executor 
or  administrator  may  sell  the  real  estate  for  that  purpose,  upon  the 
order  of  the  County  Judge. 

"  Section  155.  To  obtain  such  order,  he  shall  present  a  petition  to 
the  Probate  Court,  setting  forth  the  amount  of  personal  estate  that 
has  come  to  his  hands,  and  how  much  thereof,  if  any,  remains  undis- 
posed of;  the  debts  outstanding  a^inst  the  deceased,  so  far  as  can  be 
ascertained;  a  description  of  all  the  real  estate  of  which  the  testator 
or  intestate  died  seized,  and  the  condition  and  value  of  the  respective 
portions  and  lots;  the  names  and  ages  of  the  devisees,  if  any,  and  of 
the  heirs  of  the  deceased;  which  petition  shall  be  verified  by  the  oath 
of  the  party  presenting  the  same. 

"  Section  156.  If  it  shall  appear,  by  such  petition,  that  there  is  not 
sufficient  personal  estate  in  the  hands  of  the  executor  or  administra- 
tor to  pay  the  allowance  to  the  family,  the  debts  outstanding  against 
the  deceased,  and  the  expenses  of  administration,  and  that  it  is  nec- 
essary to  sell  the  whole  or  some  portion  of  the  r^al  estate,  for  iho 
payment  of  such  debts,  the  Probate  Judge  shall  thereupon  make  an 
order  directing  all  persons  interested  to  appear  before  him  at  a  time 
and  place  specified,  not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  an  order  should 
not  be  granted  to  the  executor  or  administrator,  to  sell  so  much  of  the 
real  estate  of  the  decea^sed  as  ?hall  be  necessary  to  pay  such  debts.*' 

It  thus  appears  that  the  power  of  the  Court  to  order  the  sale  results 
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from  the  fact  that  the  personal  estate  in  the  hands  of  the  administra- 
tor is  insufficient,  etc.,  and  to  obtain  the  order,  the  act  directs  the  ad- 
ministrator to  present  a  petition,  setting  forth  the  amount  of  personal 
estate  that  has  come  to  his  hands,  and  how  much,  if  any,  remains  un- 
ilisposed  of.  Now,  in  order  to  the  exercise  of  jurisdiction,  it  is  not 
necessary  that  there  should  be  a  literal  compliance  with  the  directions 
of  the  statute.  A  substantial  compliance  is  enough.  Nor  is  it  essential 
that  there  should  be  in  the  petition  itself,  and  without  reference 
to  any  other  paper  or  thing,  a  statement  of  these  facts.  The  main 
fact  required,  is  the  averment  of  the  insufficiency  of  personal  assets, 
and  mere  formal  defects  in  the  mode  of  statement  \y'ould  not  af- 
fect the  jurisdiction.  The  reference  to  the  inventory  makes,  for  all 
l)urpose8  of  the  reference,  the  inventory  a  part  of  the  petition;  tlic 
amount  of  the  personal  estate  is  shown  by  the  inventory,  as  is  also  the 
value.  Whether  the  word  amount  has  reference  to  quantity  or  value, 
therefore,  is  not  material;  nor  will  it  do  to  say  that  this  petition  did  not 
show  that  no  other  property  except  that  in  the  inventory  came  to  the 
hands  of  the  administratrix;  for  the  averment,  though  indirect,  is  that 
the  inventory  shows  the  amount,  or,  in  other  words,  the  inventory  is 
referred  to,  to  show  what  property  belongs  to  the  estate,  and  then  fol- 
lows the  averment  that  it  is  insufficient.  It  is  true,  the  petition  does 
not  expressly  show  how  much,  if  any,  i^mains  undisposed  of ;  but  when 
reference  is  made  to  the  inventory,  as  showing  the  property  of  the  es- 
tate, the  natural  meaning  of  the  language  is,  that,  at  the  time  of  the 
reference,  it  is  the  property  of  the  estate.  In  other  words,  the  statement 
is,  in  effect,  that  this  property  has  not  been  disposed  of  —  for  it  is 
spoken  of,  in  the  present  tense,  as  the  pro])erty  of  the  estate.  In  cases 
like  this,  it  is  very  apparent  that  many  evils  and  hardships,  affecting 
titles  injuriously,  will  result  from  holding  Probate  Courts  to  great 
strictness  of  procedure;  and  it  is  hotter,  as  it  is  more  reasonable,  when- 
ever it  can  legally  be  done,  to  give  a  fair  and  liberal  construction  to 
their  acts.  We  think  the  views  we  have  prosinted  are  in  harmony 
with  the  rules  of  law  and  the  dictates  of  justice  and  policy.  They  do 
not  contravene  anything  said  by  either  of  the  Justices  sitting  in  the 
case  of  Gregory  v.  McPherson,  (13  Cal.  5C)2)  though  that  case  is  not 
authority — the  Judores  not  concurring  in  the  grounds  of  the  judgment. 
The  question  there  argued  in  the  principal  opinion  may  still  be  con- 
sidered open  in  this  Court.  It  will  be  remarked  that  it  is  imma- 
terial, so  far  as  this  question  of  jurisdiction  is  concerned,  whether  the 
Ftatements  of  the  petition  are  true  or  not:  the  jurisdiction  resting 
upon  the  averments  of  the  petition,  not  upon  proof  of^em.  . 
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6.  Another  objection  is,  that  the  petition  only  prays  a  sale  in  a 
given  event  —  that  is  to  say,  in  the  event  the  contract  is  not  con- 
firmed. Perhaps,  if  this  were  the  right  construction  of  this  paper,  it 
would  not  affect  the  jurisdiction  j  but  we  do  not  think  it  is  the  true 
construction.  The  prayer  seems  to  be  in  the  alternative,  and  there- 
fore the  petition,  as  a  pleading,  was  defective;  but  this  defect  does 
not  go  to  the  jurisdiction  of  the  Court;. 

6.  It  is  argued  that,  taking  the  petition  and  inventory  together,  it  is 
not  shown  by  either  or  both  of  these  papers  how  much  of  the  personal 
estate  has  been  disposed  of;  and  it  is  argued  that  this  statement  is  a 
jurisdictional.fact  without  which  all  the  proceedings  are  void.  About 
$2,500  worth  of  personal  estate  came  to  the  hands  of  the  administra- 
trix; $1,000  seems  appropriated  for  the  support  of  the  family.  This 
would  leave  about  $1,500  to  be  applied  to  the  payment  of  the  debts- 
There  is  no  showing  how  this  property  was  applied,  nor  can  we  pre- 
sume that  it  was  applied  at  all.  The  presumption  is,  if  any,  that  it 
was  still  in  the  hands  of  the  administratrix.  The  statute  does  not 
require  an  absolute  exhaustion  of  all  the  personal  property,  before  an 
order  can  be  made  for  the  sale  of  the  realty.  The  one  hundred  and 
fifty-fourth  section  provides,  ^hat  when  the  personal  estate  shall  be 
insuflBcient  to  pay  the  allowance  to  the  family,  debts,  etc.,  the  exec- 
utor, etc.,  may  sell  on  the  order,  etc.  And  then  the  next  section 
proceeds  to  declare,  that  to  obtain  such  an  order,  the  petition  shall  be 
presented,  setting  forth  the  amount,  and  how  much  of  the  estate  re- 
mains undisposed  of,  etc.  Section  one  hundred  and  fifty-six  then 
provides,  that  if  it  appears  by  the  petition  that  there  is  not  sufficient 
personal  estate  in  the  hands  of  the  executor  or  administrator  to  pay 
the  allowance,  the  debts,  etc.,  then  the  Judge  shall  order  the  sale. 

We  have  already  said  that  we  r^ard  this  petition,  and  inventory 
referred  to  therein,  as  one  paper  for  all  purposes  of  a  statement  of  facts 
which  they  contain;  and  that  when  the  petition  states  that  the  personal 
property  of  the  estate,  which  will  be  shown  by  the  inventory,  is  insuffi- 
cient, this  averment,  though  informal  and  indirect,  is  equivalent  to 
saying  that  the  personal  estate  mentioned  in  the  inventory  is  still  on 
hand,  and  therefore  undisposed  of.  The  statement  is  of  a  fact  exist- 
ing at  the  time  of  the  filing  of  the  petition ;  and  that  fact  is,  that  the 
property  of  the  estate  is  shown  bv  tho  inventory,  and  is  insuffi- 
cient to  pay  the  debts,  etc.;  if  it  be  the  property  of  the  estate,  it  has 
not  been  disposed  of,  of  course.  We  can  make  no  nice  criticism  of  the 
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mere  form  of  a  statement,  for  the  purpose  of  ousting  a  Court  of  juris- 
diction in  cases  like  this,  and  holding  its  proceedings  void. 

This  view  renders  it  unnecessary  to  consider  wlu^thcr  the  averment 
as  to  how  much  of  the  personal  estate  has  been  disposed  of  is  an  essen- 
tial averment,  when  the  petition  shows  that  the  personal  Ci^late, 
whether  disposed  of  or  not,  is  insufficient  to  pay  tlie  del)ts.  It  is  ar- 
gued, with  great  force,  that  the  power  of  the  Court  to  ordor  the  sale 
of  the  realty,  by  the  one  hundred  and  fifty-fourth  section,  comes  from 
the  fact  that  the  personal  estate  is  insufficient;  that  this  is  the  solo  es- 
sential required  by  that  section,  which  imparts  the  power  to  the  Pro- 
bate Court,  and  that  the  subsequent  sections  are  mere  modes  to  give 
effect  to  the  substantive  power;  and,  like  other  statutory  means  to 
carry  out  a  power,  are  merely  directions  to  the  Court  in  the  exercise  of 
its  jurisdiction,  and  not  conditions  to  the  existence  of  the  jurisdiction. 
But  it  is  not  essential  to  the  decision  of  this  case  to  pass  upon  this 
point,  and  we  only  state  it  to  show  that  we  have  not  overlooked  it,  or 
in  any  degree  touched  it  by  this  opinion. 

The  last  objection  to  the  opinion  is,  that  the  real  estate  ia  not  suffi- 
ciently described.  Taking  the  whole  petition  and  inventory  together, 
and  we  think  the  proceedings  not  void  on  this  account.  It  would  be 
holding  the  rule  with  great  strictness,  to  hold  that  the  sale  is  void 
upon  its  face,  because  the  petition  does  not  give  an  exact  or  accurate 
description  of  real  estate. 

7.  It  is  objected  that  the  order  of  sale  is  veil,  because  there  was  no 
service  of  the  order  to  show  cause  entered  after  the  filing  of  the  peti- 
tion upon  the  minor  heirs.  Sections  one  hundred  and  fifty-six  and 
one  hundred  and  fifty-nine  provide: 

"  Sec.  156.  If  it  shall  appear  by  such  petition  that  there  is  not  suffi- 
cient personal  estate  in  the  hands  of  the  executor  or  administrator  to 
pay  the  allowance  to  the  family,  the  debts  outstanding  against  the 
deceased,  and  the  expenses  of  the  administration,  and  that  it  is  neces- 
sary to  sell  the  whole,  or  some  portion  of  the  real  estate  for  the  pay- 
ment of  such  debts,  the  Probate  Judge  shall  thereupon  make  an  order, 
directing  all  persons  interested  to  appear  before  him  at  a  time  and 
place  specified,  not  less  than  four,  nor  more  than  ten  weeks  from  the 
time  of  making  such  order,  to  show  cause  why  an  order  should  not  be 
granted  to  the  executor  or  administrator  to  sell  so  much  of  the  i»eal 
estate  of  the  deceased  as  shall  be  necessary  to  pay  such  debts.*' 

"Sec.  159.  If  any  of  the  devisees  or  heirs  of  the  deceased  are 
minors,  and  have  a  general  guardian  in  ihe  county,  the  copy  of  the 
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order  shall  be  served  upon  the  guardian.  If  they  have  no  such  guard- 
ian, the  Court  shall,  before  proceeding  to  act  upon  the  petition,  ap- 
point some  disinterested  person  their  guardian,  for  the  sole  purpose 
of  appearing  for  them,  and  taking  care  of  their  interests  in  the  pro- 
ceedings/^ 

It  is  urged  that  the  appointment  of  the  guardian  ad  litem  was  made 
on  the  same  day  on  which  the  order  of  sale  was  entered,  and  that  this 
vitiates  the  proceedings.  The  statute  is  silent  as  to  the  time  of  the  ap- 
pointment; and  we  cannot  hold  the  act  of  the  Court  and  of  the  guard- 
ian void  on  the  groimd  suggested.  It  is  said  again,  that  the  service 
must  be  made  of  a  copy  of  the  order  before  such  appointment.  But 
the  statute  does  not  so  prescribe.  It  is  not  perceived  what  useful  pur- 
pose would  be  subserved  by  such  a  service;  for  the  infant  could  make 
no  use  of  the  information  thus  offered  him,  and  the  guardian  would 
be  as  well  advised  by  notice  of  his  appointment  as  if  a  copy  of  the 
order  served  on  the  infant  were  given  him.  It  seems  that  in  this  case, 
the  Couri;,  "  before  proceeding  to  act  upon  the  petition,"  did  appoint 
a  disinterested  person  to  act  as  guardian  ad  litem  for  the  infant  heirs ; 
and  that  this  guardian  appeared  for  them.  We  cannot  conceive  of 
any  principle  which,  after  this  appointment  end  appearance,  denied 
jurisdiction  to  the  Couri;  over  this  subject  and  the  parties.  At  what 
time  the  Court  should  act  after  this,  was  within  its  discretion.  But 
as  the  guardian  did  not  contest  the  case  of  the  petitioner,  but  assented 
to  the  order  of  sale,  one  time  was,  probably,  as  good  as  another  for  the 
action  of  the  Court.  If  service  of  the  copy  of  the  order  to  show  cause 
were  necessary  to  be  made  on  the  guardian,  to  give  jurisdiction  where 
no  appearance  was  made,  we  presume  that  the  appearance  of  the  guard- 
ian was  suflBcient  to  give  jurisdiction,  the  object  of  the  service  being 
to  bring  the  party  into  Court,  or  give  him  notice  of  the  proceeding. 

Wc  have  considered  this  case  upon  the  grounds  presented  here  and 
in  the  lower  Court.  The  questions  made,  are  as  to  the  jurisdiction  of 
the  Probate  Court,  and  the  alleged  nullity  of  the  proceedings  upon 
their  face.  Whether  the  various  circumstances  of  the  case  —  the  ir- 
regularities, the  price  for  which  the  property  was  sold,  its  real  value, 
its  consideration,  the  efTect  of  these  things  upon  the  sale  —  entitle 
the  infant  heirs  to  come  into  a  Court  of  Equity  to  set  aside  the  sale,  is 
another  question  which  we  do  not  feel  called  upon  to  decide.  We 
simply  hold  that  the  various  objections  made  to  the  sale  are  not  good 
grounds  to  declare  it  void  upon  the  face  of  the  proceedings. 

Decree  reversed  and  cause  remanded* 
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DB  RUTTE  et  ah.  v.  MULDROW  et  als. 

A  pown  of  attorney,  authorising  the  agent  to  "  superintend  my  real  and  per- 
sonal estate,  to  make  contracts,  to  settle  outstanding  debts,  and  generally  to  do 
all  things  that  concern  my  interest  in  any  way,  real  or  personal  whatsoever, 
giving  my  said  attorney  full  power  to  use  my  name,  to  release  others  or  bind 
myself,  as  he  may  deem  proper  and  expedient,  hereby  making  the  said  School- 
craft my  general  attorney  and  agent  and  by  these  presents  ratifying  whatso- 
ever my  said  attorney  may  do  by  virtue  of  his  power,"  gives  the  agent  power 
to  execute  a  lease  of  real  estate,  containing  a  clause  that  the  lessee  *'  shall 
have  the  privilege  of  purchasing  any  part  of  said  land  during  the  continuation 
of  this  lease,  at  its  value,  in  preference  to  any  other  persons.'* 

Billings  V.  Morrow,  (7  Cal.  171)  as  to  construction  of  a  power  of  attorney,  com- 
mented on,  and  the  rule  there  laid  down  not  to  be  extended. 

Query:  Whether  the  rule  laid  down  in  that  case,  that  **  where  the  authority  to 
perform  specific  acts  is  given  in  the  power,  and  general  words  are  also  em- 
ployed, such  words  are  limited  to  the  particular  acta  authorized,"  embraces  a 
power  to  convey  real  estate. 

Where  a  lease  gives  the  lessee  the  privilege  of  purchasing  the  land  during  the 
lease,  at  its  value,  in  preference  to  others,  this  privilege  is  as  much  a  term  of 
the  contract,  and  binding  on  the  lessor,  as  any  other  term  of  the  instrument; 
and  though  the  lessee  be  not  bound  to  purchase,  and  the  lessor's  contract  may 
amount  only  to  a  proposition,  until  accepted  by  the  lessee,  yet,  upon  his  accept- 
ance, it  becomes  a  valid  agreement. 

▲  man  may  as  well  agree  to  sell  property  upon  the  condition  that  another  will 
consent  to  buy,  as  upon  any  other  condition,  or  absolutely.  The  agreement  is 
no  less  a  contract,  because  It  merely  provides  for,  or  is  in  advance  of  another 
contract,  than  if  it  were  Incorporated  In  the  ultimate  contract ;  or,  in  other 
words,  a  man  may  as  well  bind  himself  to  make  a  contract,  as  to  bind  himself 
by  contract,  and  the  first  as  well  partakes  of  the  nature  and  essentials  of  a 
valid  agreement  as  the  last. 

Laftan  v.  Naglee  (9  Cal.  660)  on  this  point  cited. 

Where  a  lease  contains  such  privilege  in  favor  of  the  lessee  to  purchase,  he  has 
an  equity  as  against  his  lessor  to  have  the  agreement  executed. 

IL  had  a  lease,  dated  December,  1849,  from  Sutter,  through  his  agent,  8.,  con- 
taining a  clause  of  purchase  of  the  land  during  the  lease.  April,  1850,  M. 
received  a  letter  from  Sutter,  directed  to  S.,  his  agent,  and  M.,  in  which  Sut- 
ter stated  that  he  had  sold  to  M.  the  land  in  dispute  for  $2,800.  two  hundred 
dollars  of  which  had  been  paid,  and  the  balance  was  to  be  paid  in  three  equal 
payments  of  six  hundred  dollars,  for  which  M.  was  to  execute  his  notes,  and 
reform  the  lease  so  as  to  relinquish  his  right  to  purchase  the  balance  of  the 
land  leased;  that  M.  was  to  have  a  bond  for  forty  acres  of  the  land,  and  the 
balance  of  the  land  be  was  to  have  at  any  time  during  the  continuation  of  the 
lease,  upon  the  payment  of  eight  hundred  dollars  additional;  that  K.  then 
and  there  executed  the  three  notes  for  six  hundred  dollars  each,  and  S.,  as  the 
attorney  of  Sutter,  executed  and  delivered  to  M.  a  bond  for  the  forty  acres. 
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and  changed  and  reformed  the  lease.  M.  took  poaaesalon  of  a  portion  of  the 
land  on  the  execution  of  the  original  lease.  Prior  to  October  22d,  1850,  M. 
paid  the  $2,800,  and  Sntter,  hy  his  then  attorney,  P..  executed  to  M.  a  deed 
for  the  land  In  dispute.  Plaintiffs  received  from  Sutter  a  deed  of  the  land, 
dated  May  8d,  1850,  made  In  pursuance  of  an  agreement  between  the  parties, 
dated  January  26th,  1850.  PlalntlfCs  also  had  another  deed  from  Sutter,  dated 
November  20th,  1850.  When  plalntlfts  purchased,  they  had  notice  of  M.'a 
equity  and  Interest  In  the  land.  Held,  that  this  letter  constituted  a  valid  agree- 
ment as  to  the  land,  and  when  taken  In  connection  with  the  execution  of  the 
agreement  by  the  deed  of  Sutter  to  M.,  by  his  agent,  F.,  In  April,  1850,  with 
the  possession  of  the  premises  by  M.,  notice  to  plaintiffs  of  M.'s  rights  makes 
out  an  eaultable  title  In  M.  sufficient  to  defend  In  ejectment  by  plaintlfTs. 

The  fact  that  such  letter  had  no  date  Is  not  essential,  either  by  Spanish  or  common 
law,  to  make  the  letter  a  perfect  agreement.  The  transaction  being  closed  by 
F.  a  day  or  two  subsequently,  and  the  notes  of  M.  taken.  In  execution  of  the 
agreement,  the  omission  as  to  date  could  be  supplied  by  the  notes. 

Where  land  is  described  In  a  lease  as  "  land  lying  along  the  American  fork, 
bounded  by  said  fork,  and  running  down  to  land  owned  by  Mark  Stewart; 
thence  easterly  and  north-easterly  along  a  slough  to  the  north  of  A  street,  and 
following  the  bank  of  said  slough  around  where  the  high  land  slopes  to  said 
American  fork,"  etc.,  the  true  construction  of  this  description  fixes  the  boundary 
on  the  slough,  and  the  words  "around  where  the  high  land  slopes,"  If  they 
have  any  meaning  at  all,  can  only  be  applied  to  the  bank  or  hl^^  ground  ad- 
joining the  slough. 

In  this  case,  that  portion  of  the  land  In  dispute  outside  of  the  slough,  being  in- 
cluded in  the  deed  of  May  8d,  1850,  from  Sutter  to  plaintiffs,  their  title  tQ  such 
portion  is  prior  and  superior  to  the  claim  of  defendants. 

Appeal  from  the  Sixth  District 

The  facts  appear  in  the  opinion  of  the  Court  Defendants  had 
judgment;  plaintiflEs  appeal 

Clarh  &  Oass,  for  Appellants. 

I.  The  power  of  attorney  from  Sntter  to  Schoolcraft  confers  no 
])ower  to  sell  or  convey  land,  and,  of  course^  no  power  to  covenant  for 
such  sale  or  conveyance.     (Billings  v.  Morrow,  7  Cal.  171.) 

II.  The  covenant  in  the  lease,  that  the  lessee  should  have  the  priv- 
ilege of  purchasing,  is  void  for  want  of  mutuality.  Sutter  could  not 
compel  Muldrow  to  purchase,  and  hence  Sutter  is  not  bound.  If  the 
covenant  bound  Sutter  not  to  sell,  and  did  not  bind  Muldrow  to  pur- 
chase, it  took  from  Sutter  the  right  of  alienation,  which  is  against  the 
policy  of  the  law.  (Chitty  on  Con.  15;  1  Par.  on  Con.  375-6;  Story 
on  Con.  sec.  447-8;  Tucker  v.  Wood,  12  Johns.  190;  Keep  &  Uale  y. 
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Ooodside,  Id.  397;  Dorsey  v.  PacTcwood,  12  How.  126;  Benedict  v. 
Lynch,  1  Johns.  Ch.  369-70;  Boucher  v.  Von  Bushirk,  2  A.  K.  M. 
346.) 

III.  The  transaction,  as  proven  by  Zabriskie,  shows  no  equity  in 
defendants  sufficient  to  defeat  this  action.  The  letter  referred  to  has 
DO  date,  and  a  date  is  essential.  {Hayes  v.  Bona,  1  Cal.  158;  Stafford 
V.  Lick,  10  Id.  12.)  Besides,  this  letter  contains  no  description  of  the 
land  sold. 

But  it  is  clear  that  this  letter  was  not  a  writing  executed  by  Sutter, 
and  delivered  to  Muldrow  as  evidence  of  a  sale  of  land  by  him  to  Mul- 
drow, and  which  the  latter  was  to  retain  and  rely  upon  as  his  evidence 
of  title.  It  was  not  within  the  contemplation  of  Sutter  and  Muldrow, 
01  either  of  them,  that  the  sale  from  the  one  to  the  other  was  complete, 
when  that  letter  was  wi'itten  and  directed;  but  it  was  in  the  contem- 
plation of  both  of  them  that  the  papers  which  should  be  the  evidence 
of  the  sale  should  be  thereafter  executed  and  delivered.  This  letter 
was  simply  a  written  direction  from  Sutter  to  his  agent,  or  attorney  in 
fact,  to  do  a  certain  thing.  He  was  informed  by  that  letter  that  Sut- 
ter had  made  a  verbal  sale  of  certain  land,  mentioned  in  a  certain 
lease,  to  Muldrow,  for  a  certain  sum  of  money,  which  was  to  be  paid 
at  certain  stipulated  periods,  and  directing  him  to  reduce  that  verbal 
contract  to  writing. 

IV.  The  lease,  as  changed  and  reformed  on  the  ninth  of  April, 
1850,  does  not  cover  the  whole  of  the  land  described  in  the  complaint, 
and  even  if  defendant's  equity  under  the  agreement  of  the  ninth 
of  April,  1850,  would  be  sufficient  to  prevent  a  recovery  as  to  so  much' 
of  the  land  as  is  embraced  in  the  bond  and  described  in  the  lease,  still 
the  plaintiffs  were  entitled  to  a  judgment  for  so  much  of  the  land  in 
dispute  as  is  not  embraced  in  said  bond  and  lease. 

Moore  £  Welty,  for  Respondents. 

I.  The  clause  in  the  lease  to  Muldrow,  giving  him  the  privilege  of 
purchasing,  amounts  to  a  direct  proposition  from  Sutter  to  sell  any 
part  of  the  premises  to  Middrow,  within  a  specified  time,  at  what  the 
land  was  worth.  This  proposition,  if  not  binding  before,  became  so 
when  it  was  accepted,  in  April,  1850,  according  to  the  testimony  of 
Zabriskie.  The  privilege  of  purchasing  is  a  covenant  running  with 
the  land,  and  binding  on  all  persons  having  notice  of  it.  {Laffan  v. 
NagJee,  9  CaL  662;  Jackson  v.  Oroat,  7  Cow.  286;  1  Powell  on  Mort. 
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125;  18  Johns.  174;  16  East,  87;  4  Kent,  473;  Martin  v.  Barker,  5 
Blackf.  232;  Hurst  v.  Rodney,  1  Wash.  C.  C.  375;  6  Jay,  512;  8  Cow. 
206;  3  Denio,  284;  4  Barn.  &  Aid.  266.)  The  ofler  to  sell  being 
accepted,  related  back  to  the  day  it  was  made,  and  became  a  valid 
contract  from  that  time.  {Kennedy  v.  Lee,  3  Merival^  441;  Adanis 
V.  Lindsell,  1  Id.  689.) 

II.  AltBough  Schoolcraft  had  no  power  to  sell  under  his  power  of 
attorney,  still  he  did  have  power  to  contract  for  the  sale  of  his  prind- 
pal's  land.  Power  to  sell  and  power  to  contract  for  the  sale  of  land 
are  different  things.  The  power  of  attorney  in  this  case  comes  within 
Hunter  v.  Watson  &  Vance,  12  Cal.  Billings  v.  Morrow  (7  Cal.  171) 
holds  that  this  power  of  attorney  does  not  authorize  Schoolcraft  to  con- 
vey land,  but  does  not  decide  that  it  does  not  authorize  him  to  make 
contracts  for  the  sale  of  land. 

III.  Even  if  Schoolcraft  had  no  power  to  make  this  contract,  he 
had  the  power  to  make  the  lease  under  which  Muldrow  took  and  held 
possession ;  and  the  contract  of  sale  being  ratified  by  Sutter,  in  April, 
1850,  became  as  binding  as  if  the  power  had  existed  in  the  agent  at 
the  date  of  its  execution.  {Veazie  v.  Willixims,  8  How.  134;  Hatck 
V.  Taylor,  1  N.  H.  538;  Lawrence  v.  Taylor,  5  Hill,  107;  Reynolds 
V.  Dothard,  11  Ala.  431;  Dispatch  Line  v.  Bellamy  Manufacturing 
Co.,  12  N.  H.  205;  Daggett  v.  Emerson,  3  Story  C.  C.  700.) 

The  agreement  stated  by  Zabriskie  is  a  full,  perfect  and  complete 
agreement  for  the  sale  of  land.  (6  Ves.  17;  1  Johns.  Ch.  273;  13 
Id.  297;  McCord,  425.) 

The  want  of  a  date  to  the  letter  is  immaterial,  because  the  execution 
of  the  agreement  subsequently  covers  any  defect  in  this  respect.  But 
the  testimony  shows  it  had  a  date. 

Again:  defendant  took  possession  under  the  lease,  while  plaintiffs 
were  never  in  possession,  and  the  rule  is,  "  if  the  same  thing  is  sold  to 
two  buyers,  whether  by  the  same  person  or  by  different  sellers,  the  first 
of  the  two  to  whom  it  has  been  delivered,  and  who  is  in  possession  of 
it,  will  be  preferred,  although  the  thing  was  sold  first  to  the  other  per- 
son ;  and  in  all  cases  the  buyer  will  have  his  action  of  warranty  against 
the  seller.     (Domafs  Civil  Law,  203,  sec.  218.) 

Where  a  party  has  an  equity,  and  also  actual  possession,  a  puchaser 
of  the  legal  title  is  bound  to  take  notice.  {Bryant  v.  Ramirez,  7  Cal. 
451;  3  Sug.  Vend.  &  Purch.  396,  and  cases  cited;  Dart  Vend.  & 
Purch.  408;  16  Ves.  249;  6  Johns.  Ch.  33.) 
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IV.  This  agreement  covers  all  the  land  in  dispute,  according  to 
Zabriskie*s  testimony;  and  the  description  in  the  lease  also  embraces 
this  land.  The  land  described  in  the  lease,  is  a  tract  lying  along  the 
A^merican  fork,  bounded  by  said  fork,  and  running  down  to  land 
owned  by  Mark  Stewart;  thence  east  and  north-east  to  a  slough,  to  the 
north  of  A  street;  thence  following  the  bank  of  said  slough  around  to 
where  the  high  lands  slope  to  said  American  fork,  to  a  point  about  half 
a  mile  below  land  belonging  to  McConnikin;  thence  to  the  place  of 
beginning.  We  have  not  quoted  the  exact  language  of  the  lease,  but 
have  kept  within  its  precise  meaning.  The  testimony  of  the  plain- 
tiffs' own  witnesses  shows  that  the  slough  running  back  of  the  fort  is 
the  dividing  line  between  the  high  and  low  land.  The  American  river 
is  the  northern  boundary  of  defendant's  land,  and  the  tract  extends 
south  to  a  line  where  the  high  land  begins  to  slope  toward  the  said 
American  fork.  By  reference  to  the  map,  which  appellants  have  at- 
tached to  their  briefs,  on  file,  it  wiU  be  seen  that  the  low  lands  and 
small  sloughs  extend  back  to  the  "fort  slough,"  and  that  upon  the 
banks  of  this  slough  "  the  land  begins  to  slope  toward  the  river.''  It 
will  also  be  seen  that  the  land  in  dispute  does  not  reach  back  to  the 
high  lands,  by  more  than  half  a  mile,  and,  consequently,  the  forced 
and  unnatural  construction  placed  upon  the  description  in  the  lease, 
by  plaintiffs'  counsel,  has  no  shadow  of  foundation. 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  Cope,  J.  concurring. 

Ejectment  for  a  tract  of  land  in  Sacramento  county.  The  parties 
claim  under  deed  from  John  A.  Sutter.  To  maintain  the  issue  on 
their  part,  plaintiffs  offered  a  deed  from  Sutter,  dated  May  3d,  1850. 
Appended  to  the  deed  is  a  memorandum  signed  by  Sutter,  stating  that 
the  deed  was  made  in  pursuance  of  an  agreement  between  all  the  above 
parties  on  the  twenty-sixth  day  of  January,  1850.  Plaintiff.!  also  intro- 
duced another  deed  from  Sutter  to  them  for  the  same  land,  dated 
November  20th,  1850.  The  defendant  offered  in  evidence  a  lease,  pur- 
porting to  be  executed  by  John  A.  Sutter  to  Henry  A.  Schoolcraft, 
his  attorney  in  fact,  dated  December  14th,  1849.  This  lease  contained 
this  clause:  "That  the  said  Muldrow  shall  have  the  privilege  of  pur- 
chasing any  part  of  said  land  during  the  continuation  of  this  lease,  at 
its  value,  in  preference  to  any  other  person;''  and  dcfcMidani^  in  this 
connection  offered  in  proof  a  power  of  attorney  from  Sutter  to  School- 
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craft,  dated  July  28th,  1849.  This  paper  is  set  out  in  Billings  v.  Mor- 
row (7  Cal.  171).  Defendant  offered  in  evidence  a  power  of  attorney 
from  Sutter  to  J.  S.  Fowler,  dated  July  9th,  1850,  and  also  a  deed 
purporting  to  be  made  by  Sutter,  by  Fowler,  attorney,  to  defendant 
Muldrow, dated  October  22d,  1850;  to  the  introduction  of  which  plaint- 
iffs objected,  upon  the  ground  that  Fowler  had  no  authority  to  execute 
the  deed  —  the  power  not  being  suflScient.  The  Court  overruled  the 
objection  to  the  power,  but  excluded  the  deed.  After  some  further 
evidence  tending  to  show  when  Muldrow  took  possession  of  this  land, 
and  the  extent  and  character  of  that  possession,  defendant  rested. 

Plaintiffs  offered  in  evidence  a  bond  from  John  A.  Sutter  to  them 
for  this  land,  dated  January  26th^l860,  and  a  receipt  on  the  back  of 
it,  of  the  same  date,  for  $2,000  of  the  purchase  money;  also,  Sutter's 
receipt,  dated  May  4th,  1850,  for  $3,060  —  part  of  the  purchase 
money  for  this  land.  The  signature  of  Sutter  to  the  bond  for  title 
and  the  two  receipts  were  admitted  to  be  genuine. 

Defendant  objected  to  the  introduction  of  the  bond  of  January 
26th,  1850,  upon  the  ground  that  it  was  void  for  irrelevancy  and  un- 
certainty, and  because  plaintiffs  did  not  propose  to  charge  defendant 
vrith  notice  thereof.  Plaintiffs  then  read  the  deposition  of  Samuel 
Norris,  and  introduced  Julius  Wetzlar  as  a  witness,  who  testified  as  to 
what  land  was  sold  and  intended  so  to  be,  by  the  bond  of  January 
26th,  1850,  to  which  he  was  a  subscribing  witness. 

The  Court  sustained  defendant's  objection,  and  excluded  said  bond 
and  notes,  to  which  plaintiffs  excepted. 

Plaintiffs  then  proved  by  'H.  A.  Bonner,  that  in  March,  1850, 
Cooster  surveyed  as  much  of  this  land  as  could  then  be  surveyed,  and 
plaintiffs  took  possession  of  it,  and  leased  a  portion  of  it  to  some  men 
for  a  garden. 

Defendant  then  called  J.  C.  Zabriskie  as  a  witness,  who  testified, 
that  in  the  early  part  of  April,  1850,  Henry  A.  Schoolcraft,  who  was 
then  acting  as  attorney  in  fact  for  Sutter,  and  defendant  Muldrow  came 
to  his  office;  that  Muldrow  had  a  letter  from  Sutter,  directed  to  him- 
self and  Schoolcraft,  in  which  Sutter  stated  that  he  had  sold  to  Mul- 
drow the  land  in  dispute  for  $2,800,  two  hundred  dollars  of  which  had 
been  paid,  and  the  balance  was  to  be  paid  in  three  equal  payments  of 
six  hundred  dollars,  for  which  Muldrow  was  to  execute  his  notes,  and 
reform  the  lease  so  as  to  relinquisli  liis  right  to  purchase  the  balance 
of  the  land  leased ;  that  Muldrow  was  to  have  a  bond  of  forty  acres  of 
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the  land  in  dispute,  and  the  balance  of  the  land  in  dispute  he  was  to 
have  at  any  time  during  the  continuance  of  the  lease,  upon  the  pay- 
ment of  eight  hundred  dollars  additional  *  that  Muldrow  then  and 
there  executed  the  three  notes  for  six  hundred  dollars  each;  and 
Schoolcraft,  as  the  attorney  of  Sutter,  executed  and  delivered  to  Muld- 
row a  bond  for  the  forty  acres,  and  changed  and  reformed  the  lease. 
The  Court  found  the  following  facts  in  the  case : 

1.  That  on  the  third  of  May,  1850,  John  A.  Sutter,  by  deed  of  that 
date,  conveyed  this  land  to  plaintiffs,  and  on  the  twenty-ninth  day  of 
October,  1850,  executed  to  them  another  deed  for  the  same  land. 

2.  That  on  the  fourteenth  day  of  December,  1849,  Sutter,  by 
Schoolcraft,  executed  to  Muldrow  a  lease  for  this  land,  giving  to  him 
therein  the  privilege  of  purchasing  this  land  during  the  continuance 
of  the  lease. 

3.  That  Muldrow,  immediately  niiev  the  date  of  said  lease,  took 
possession  of  a  portion  of  the  land,  and  had  held  it  ever  since. 

4.  That  on  the  seventh  day  of  April,  1850,  Sutter  and  Muldrow 
entered  into  such  agreement  as  stated  by  Zabriskie,  and  that  on  the 
ninth  day  of  April,  1850,  the  lease  was  reformed;  defendant  executed 
the  three  notes  for  six  hundred  dollars  each,  and  Schoolcraft  gave  him 
a  bond  for  forty  acres  of  the  land,  and  that  the  balance  of  the  land 
was  to  be  conveyed  upon  the  payment  of  eight  hundred  dollars,  in  ad- 
dition to  the  notes. 

5.  That,  prior  to  the  twenty-second  day  of  October,  1850,  Muldrow 
paid  the  $2,800,  and  Sutter,  by  Fowler,  his  attorney  in  fact,  on  that 
day  executed  to  the  defendant  a  deed  for  the  land  in  controversy. 

6.  That  when  plaintiffs  purchased  of  Sutter,  they  had  actual  notice 
of  defendant's  equity  and  interest  in  the  land. 

Upon  the  facts  so  found,  the  Court  rendered  a  general  judgment  for 
defendant 

Jliildrow  went  into  possession  shortly  after  this  lease,  and  made 
improvements.  By  the  fifteenth  of  April,  1850,  he  had  the  land 
inclosed. 

It  seems  to  us  that  the  merits  of  this  qpntroversy  depend  upon  the 
construction  and  effect  of  this  lease,  and  of  the  power  of  attorney 
under  which  it  was  made,  and  the  subsequent  contract  for  the  pur- 
chase of  the  property,  in  pursuance  of  the  preemption  right  in  the 


To  the  title  of  the  defendant  as  arising  from  these  facts,  two  objec- 
tions are  urged  —  1.  That  the  power  of  attorney  from  Sutter  to 
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Schoolcraft  did  not  authorize  the  contract  with  this  condition.     8. 
That  if  it  did,  no  contract  for  this  land  has  been  shown, 

1.  This  power  was  executed  on  the  twenty-eighth  of  July,  1849. 
It  appoints  Schoolcraft  Sutter's  attorney,  for  him  and  in  his  name,  to 
*^  superintend  my  (his)  real  and  personal  estate,  to  make  contracts, 
to  settle  outstanding  debts,  and  generally  to  do  all  things  that  concern 
my  (his)  interest  in  any  way,  real  or  personal  whatsoever,  giving  my 
(his)  said  attorney  full  power  to  use  my  (his)  name,  to  release  others 
or  bind  myself  (himself)  as  he  may  deem  proper  and  expedient; 
hereby  making  the  said  Schoolcraft  my  (his)  general  attorney  and 
agent,  and  by  these  presents  ratifying  whatsoever  my  (his)  said  at- 
torney may  do  by  virtue  of  his  power/*  This  instrument  was  con- 
strued by  this  Court  in  Billings  v.  Morrow  (7  Cal.  171).  It  was  there 
held  insufficient  to  authorize  the  attorney  to  convey  real  estate.  The 
Court  say:  "The  power  is  limited  and  special,  and  cannot  be  ex- 
tended by  implication  to  other  acts  more  important  in  their  character 
than  those  expressed  in  the  body  of  the  instrument.  The  rule  may 
be  thus  stated:  that  where  the  authority  to  perform  specific  acts  is 
given  in  the  power,  and  general  words  are  also  employed,  such  words 
are  limited  to  the  particular  acts  authorized.'* 

Without  stopping  to  inquire  whether  the  point  actually  decided  in 
this  case  —  the  power  to  convey  real  estate  —  be  within  the  rule  thus 
given,  we  do  not  feel  disposed  to  extend  the  doctrine  asserted.  In  con- 
sistency with  this  case,  we  can  hold  the  power  of  the  attorney  to  make 
an  executory  contract  of  this  character.  The  language  of  the  power 
is  express,  "to  make  contracts;'*  these  words  are  used  in  connection 
witih  the  principal's  real  and  personal  estate;  and  this  language  is 
found  associated  with  words  implying  a  large  discretion  and  control 
over  the  general  subject  of  the  business  of  the  principal.  We  cannot 
see  that  this  office  of  making  contracts  is  not  quite  as  specific  a  pur- 
pose as  any  other  intimated  in  the  letter ;  and  we  cannot  find  any  limi- 
tation upon  the  character  of  contract  contemplated  which  should  ex- 
clude the  particular  one  contained  in  this  lease  from  the  operation  of 
the  power.    (SvUivan  v.  Dayts,  4  Cal.  292 ;  Hunter  v.  Watson,  12  Id.) 

2.  Assuming  the  authority  of  Schoolcraft  to  make  this  lease  with  this 
provision  in  it,  the  next  question  is,  as  to  the  effect  of  this  clause.  The 
privilege  conceded  to  the  lessee  to  purchase  within  the  term  of  the 
lease  is  as  much  a  term  of  the  contract,  and  binding  upon  the  lessor,  as 
any  other  term  of  the  instrument    The  lessee,  it  is  true,  was  not  bound 
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to  purchase;  but,  upon  good  consideration,  the  lessor  bound  himself 
to  sell  upon  certain  terms  if  the  lessee  wished  to  buy.  It  may  be  that 
this  was  only  a  proposition  until  accepted  by  the  lessee;  but  upon  his 
acceptance  it  became  a  valid  agreement.  It  is  not  easy  to  perceive 
why  a  man  may  not  as  well  agree  to  sell  property  upon  the  condition 
that  another  will  consent  to  buy,  as  upon  any  other  condition,  or  abso- 
lutely. The  agreement  is  not  the  less  a  contract  because  it  merely 
])rovides  for,  or  is  in  advance  of  another  contract,  than  if  it  were  in- 
corporated in  the  ultimate  contract ;  or,  in  other  words,  a  man  may  as 
well  bind  himself  to  make  a  contract,  as  to  bind  himself  by  contract, 
and  the  first  as  well  partakes  of  the  nature  and  essentials  of  a  valid 
agreement  as  the  last.  The  provision  here  presents  a  stronger  case 
for  the  application  of  this  principle  than  the  lease  in  the  case  of  Laf- 
fan  V.  Naglee  (9  Cal.  662) ;  for  in  that  case  the  argument  of  the  ap- 
pellanf  8  counsel  was  directed  to  show  that  the  clause  was  not  opera- 
tive because  the  lessor  did  not  bind  himself  to  sell  at  all,  even  if  the 
lessee  desired  to  purchase.  Yet  it  was  held  there  that  this  was  a  bind- 
ing agreement.     (See  also,  18  John.  174;  7  Cowen,  286.) 

8.  Having  seen  that  this  lease  of  the  fourteenth  of  December,  1849, 
was  a  valid  instrument,  and  that  this  preemptive  clause  in  favor  of  the 
lessee  was  a  valid  stipulation,  the  equity  of  Muldrow  attached  upon 
the  execution  of  this  paper,  as  against  Sutter,  to  have  an  execution  of 
this  agreement. 

4.  This  brings  us  to  consider  the  eflfect  of  the  subsequent  arrange- 
ment, as  proved  by  the  testimony  of  Zabriskie.  We  have  already  re- 
ferred to  the  proofs  upon  this  point.  We  see  nothing  improbable  in 
this  statement  —  certainly,  nothing  which  we  could  reject  after  cre- 
dence had  been  given  to  it  by  the  Judge  below.  There  seems  to  be 
nothing  wanting  in  the  letter  of  Sutter  to  Fowler  and  Muldrow  to 
make  a  perfect  agreement,  unless  it  be  the  want  of  a  date ;  and  thi-^, 
whether  we  regard  the  Spanish  law  or  the  common  law  as  govenii  ng 
the  transaction.  But  we  are  not  disposed  to  consider  this  matter  of  a 
date  to  the  letter,  containing  the  terms  of  the  arrangement  and  pur- 
chase, as  indispensable.  We  presume  the  letter  was,  ns  usual  in  such 
cases,  dated;  but  if  it  were  not,  the  transaction  itself  was  closed  by 
Fowler,  and  the  notes  of  Muldrow  taken  on  the  ninth  of  April,  1850. 
If  any  omission  in  the  agreement  as  to  the  date  occurred,  we  presume 
it  could  be  supplied  by  the  notes  taken  in  execution  of  the  agreement 
by  the  agent  a  day  or  two  after  the  arrangement  was  made.  If  we  are 
Vol.  XVI.-^  88 


Digitized  by 


Google 


514         SUPBEME  COURT  — OCTOBER  TERM,  1860. 

State  of  California  v.  Poulterer. 

I . 

right  in  this  view,  we  need  look  no  further;  for  we  find  a  valid  agree- 
ment prior  to  any  rights  of  the  plaintiffs ;  possession  of  the  premises ; 
an  execution  of  the  executory  agreement ;  and  notice  given  to  plaintiff?; 
of  the  rights  of  the  defendant  when  they  acquired  their  claim.  This 
equitable  title,  therefore,  for  all  purposes  of  the  defense  of  this  action, 
would  be  sufficient  to  protect  the  defendant  against  the  claims  of  thL> 
plaintiffs. 

But  the  point  that  the  agreement  does  not  cover  all  the  land  in  dis- 
pute is  well  taken.  The  land  leased  by  Sutter  to  Muldrow  is  described 
in  the  lease  as  '^  land  lying  along  the  American  fork,  bounded  by  said 
fork,  and  running  down  to  land  owned  by  Mark  Stewart,  thence  east- 
erly and  north-easterly  along  a  slough  to  the  north  of  A  street,  and  fol- 
lowing the  bank  of  said  slough  around  where  the  high  land  slopes  to 
said  American  fork,"  etc.  The  true  construction  of  this  description 
fixes  the  boundary  on  the  slough,  and  the  words  "  around  where  the 
high  land  slopes,^^  if  they  have  any  meaning  at  all,  can  only  be  applied 
to  the  bank  or  high  ground  adjoining  the  slough.  To  reject  a  definite 
for  an  indefinite  boundary  would  be  to  violate  all  legal  rules  upon  the 
subject.  We  see  nothing  in  the  evidence  to  justify  the  conclusion  that 
the  subsequent  agreement  referred  to  any  other  land,  and  the  only  par- 
ticular in  which  the  lease  is  stated  to  have  been  reformed  was  in  rela- 
tion to  the  right  of  Muldrow  to  purchase.  The  land  outside  of  tho 
slough  is  included  in  the  deed  of  May  3d,  1850,  under  which  the 
plaintiffs  claim,  and  the  title  thus  acquired  is  prior  and  superior  to 
any  claim  upon  the  land  on  the  part  of  Muldrow. 

The  judgment  is  therefore  reversed.  "We  think  it  better,  in  order 
that  the  facts  in  the  case  may  be  fully  elicited,  to  remand  this  case, 
that  it  may  be  tried  de  novo  if  the  parties  desire. 

Ordered  accordingly. 


THE  STATE  OF  CALIFORNIA  v.  POULTERER. 

• 

Tb»  duty  imposed  by  the  forty-ninth  section  of  the  Revenue  Act  of  1857,  for 
selling  goods  at  public  auction,  is  not  a  tax  on  the  auctioneer,  but  a  tax  on  the 
sale  of  goods,  or  the  proceeds  of  the  sale  —  the  auctioneer  being  made  the  Col- 
lector of  the  State  for  the  amount  of  the  tax. 

This  duty  may  be  collected  by  action  of  debt  by  the  State  against  the  auction- 
eer ;  and  the  penal  remedy  afforded  by  the  fifty-second  section  of  the  act  Is  not 
an  exclusive  remedy. 
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The  forty-ninth  section  of  the  act  makes  the  auctioneer  liable  to  paj  this  duty, 
and  the  meaning  is  that  he  shall  be  legally  held  to  pay  it  The  fact  that  a 
bond  is  required  of  the  auctioneer,  conditioned  for  the  performance  of  his  duty, 
shows  that  the  Legislature  did  not  mean  to  restrict  his  responsibility  to  the 
penal  provision  of  the  act  —  as  the  bond  covers  this  duty  of  paying  over  the 
money  to  the  State. 

The  criminal  process  of  the  fifty-second  section  is  not  a  remedy  provided  by  the 
statute  for  the  payment  of  the  duty  imposed,  but  a  mere  provision  for  the  pun- 
ishment of  those  who  violate  the  law.  The  remedy  spoken  of  by  the  authori- 
ties, as  excluding  any  other  remedy,  means  the  process  provided  by  the  Legis- 
lature, whereby  the  specific  duty  may  be  enforced.  But  under  our  act,  the 
remedy  is  not  such ;  for,  after  the  party  has  been  fined  and  imprisoned,  the  duty 
of  paying  over  to  the  State  the  money  in  the  bands  of  the  auctioneer  remains. 

The  giving  a  bond  in  such  cases.  Instead  of  limiting  the  remedy  to  suit  on  the 
bond,  is  merely  a  cumulative  security. 

Where  a  power  is  given  by  statute,  everything  necessary  to  make  it  effectual 
or  requisite  to  attain  the  end  is  implied ;  and  where  the  law  requires  a  thing  to 
be  done,  it  authorizes  the  performance  of  whatever  may  be  necessary  for  exe> 
cuting  its  commands. 

When  a  statute  casts  upon  a  party  an  obligation  to  pay  money  to  particular 
persons,  without  providing  a  remedy  for  its  recovery,  an  action  of  debt  will  lie. 

There  is  a  distinction  between  this  case  and  cases  cited  against  the  result 
reached  here.  That  distinction  is,  that  in  the  cases  of  the  creation  of  a  power 
or  duty  by  statute,  the  statute  giving  the  power  of  casting  the  duty  is  alone 
looked  to  to  determine  the  power  given  or  duty  cast,  and  has  provided  its  own 
exclusive  remedy  for  the  execution  of  the  power  or  the  enforcement  of  the  duty. 
The  statute  is  complete  in  itself ;  giving  a  power  or  imposinK  a  duty  on  its  own 
terms  —  the  remedy  to  be  taken  in  connection  with,  and  as  a  part  of  the  right. 
But  this  is  a  matter  of  legal  inference  from  the  statute,  and  this  luXercnce  may 
be  repelled  by  the  express  language  or  the  general  scope  of  the  act.  In  this 
ca«e,  the  State's  money  is  confined  to  a  certain  class  of  officers  or  agents ;  bond 
is  required  of  them  to  secure  the  payment;  the  act  declares  that  they  shall  be 
held  liable,  and  subject  to  pay  this  money.  The  meaning  is,  not  merely  that 
they  shall  be  subject  to  punishment  for  not  paying,  but  "  liable  for  the  pay- 
ment " —  *'  the  parties  hereby  held  liable/'  being  the  expression  used.  This  is 
equivalent  to  saying,  that  they  shall  be  subject  to  the  legal  course  of  proceed- 
ing for  the  enforcement  of  such  liabilities.  This  Is  by  suit  in  this  form.  When, 
after  this,  a  penalty  Is  added  as  a  punishment  for  this  and  other  violations  of 
this  general  duty  of  auctioneers,  by  no  rules  of  construction  can  it  bo  held  that 
this  penalty  was  Intended  to  do  away  with  the  othor,  and  only  eiTectnal  remedy 
first  given ;  effect  must  be  Riven  to  the  whole  statute,  and  these  words  quoted 
*•    are  wholly  unnecessary,  if  the  onl>;  remedy  were  Ihnt  given  in  the  ponal  cluus!\ 

Under  the  act  here,  the  auctioneer's  liability  does  not  depend  upon  his  statement 
or  exhibit  of  the  sales  made  by  him.  The  act  creates  a  liability  for  the  per- 
centage, and  the  provision  therein  for  the  statement  under  oath,  is  only  a  means 
for  arriving  at,  or  enforcing  a  settlement.  If  the  auctioneer  fail  of  his  duty  in 
makiLg  the  statement,  he  is  in  no  better  situation  than  If  he  discharged  it 
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Nor  does  the  fact  that  the  defendant  was  not  licensed  as  an  auctioneer,  or  did. 
not  give  bond,  defeat  the  action  for  the  duty  nnder  the  act.  Haying  done  tbe 
business,  and  acted  openly  as  an  auctioneer,  he  is  estopped  to  deny  the  resx>oii- 
sibllities  of  an  auctioneer,  lie  cannot  plead  his  own  wrong  in  failing  to  com- 
ply with  the  law  in  bar  of  his  responsibilities  for  violating  Its  provisions. 

Ui/ler  the  act,  it  is  the  duty  of  the  auctioneer  each  month,  to  make  the  state- 
ment of  the  amount  of  his  sales  for  the  month  preceding,  and  at  that  time  to 
pay  over  to  the  State  what  Is  then  due  as  per  his  statement.  No  demand  ot 
payment  is  necessary.  The  auctioneer,  if  he  fail  to  make  the  statement  or  pay 
the  money,  is  In  default  by  his  own  act,  and  is  a  debtor  to  the  State  for  ttie 
amount  so  due. 

Semble:  that  the  actual  collection  and  receipt  of  money  by  the  auctioneer  are 
not  necessary  to  create  his  liability  for  the  duty.  This  liability  attaches  prima 
facie  upon  the  sale  of  the  goods;  and  it  is  for  the  auctioneer  to  show  legal 
excuse  for  jiot  collecting  the  proceeds  of  sale. 

If  the  auctioneer,  under  this  act,  be  merely  the  agent  of  the  State  to  collect  and 
pay  over  its  dues  on  sales  of  goods,  it  is  doubtful  whether  his  liability  to  the 
State  for  the  duty  imposed  on  such  sales  flows  from  the  statute.  By  the 
common  law,  independent  of  any  statute,  such  an  agent  would  be  responsible 
to  his  principal  for  the  money  so  received.  If  the  auctioneer  chooses  to  put 
himself  in  this  relation  —  that  is,  accepts  and  assumes  this  trust,  his  liability 
would  seem  not  to  flow  from  the  statute,  but,  like  that  of  any  other  custodian 
of  funds,  would  arise  from  the  general  law  defining  the  responsibilities  of  such 
agents.  And  the  principle  that,  as  the  law  had  already  fixed  the  liability  from 
these  facto,  the  particular  remedy  given  by  the  statute  would  be  merely  cumula- 
tive, would  seem  to  apply ;  but  this  point  is  not  here  decided. 

This  suit,  not  being  a  prosecution,  but  a  civil  action  for  the  recovery  of  money 
due  the  State,  is  properly  brought  in  the  name  of  the  State. 

An  action  of  debt  for  taxes  will  not  lie  when  the  predicate  of  the  action  is  a 
mere  assessment  upon  property.  Much  depends  upon  the  language  of  the  act 
creating  the  tax.  If  the  act  merely  impose  a  tax  upon  property,  and  provide  a 
particular  process  for  enforcement,  as  a  sale  of  the  property,  no  suit  can  be 
brought  nsalnst  the  person  to  collect  the  Ux.  If  a  personal  liability  be  imposed 
for  the  tax,  and  the  act  Is  silent  as  to  the  mode  of  enforcement,  then  an  action 
would  lie  for  the  enforcement  of  the  obligation;  for  the  rule  is  general,  that 
aebts  lie  at  common  law  to  enforce  a  statutory  duty,  or  penalty,  or  forfeiture. 
Appeal  from  the  Twelfth  District. 

The  facts  appear  in  the  opinion  of  the  Court.     Plaintiff  appeals. 
Gregory  Yale^  with  the  Attorney  General  for  Appellant. 

edy '  tha^t'rll'^^V"  ^'"'''  ^  ^'^  '^"^^^'  ^^^  ^^«^  prescribes  the  rem. 

f  Whe  ''''''  ^"^  Wv^n^^. 

there  wasVco ''^''*''  ^''''^'  ""  '''^"''''^•'  ^""^  ^  common  law  right,  for  which 

old  or  the  nou        ?  ^""^  '*^"'^^>''  ^^^  ^^^^^^^^  ^s  cumulative,  and  the 
"^>v  can  be  pursued. 
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3.  But  when  a  statute  gives  a  new  right,  and  prescribes  no  remedy, 
the  common  law  furnishes  an  appropriate  one. 

4.  When  a  statute  gives  a  new  right,  and  prescribes  no  remedy,  but 
imposes  a  penalty  for  the  infringement  of  the  right,  tlie  penalty  docs 
not  prevent  the  common  law  remedy  from  attaching.  When  a  statute 
casts  upon  a  party  an  obligation  to  pay  money  to  particular  persons, 
without  providing  a  remedy  for  its  recovery,  an  action  of  debt  will  lie. 

In  support  of  the  third  and  fourth  points,  the  appellant  relies  on  the 
following  authorities.  (3  Black.  Comm.  161;  1  Chitty's  Plead.  112; 
Sedgwick  on  Statutes,  91-2,  401;  Ewer  v.  Jone3,  2  Salk.  415;  Attor- 
ney  General  v.  White,  1  Comyn's  Rep.  by  Rose,  433,  case  291 ;  Tilson 
ei  al.  V.  The  Town  of  Warwick  Oas  Light  Co,  4  B.  &  C.  961  (10  Eng. 
C.  L.  887) ;  Bullard  v.  Bell,  1  Mason,  290,  298-300;  United  States  ▼. 
Lyman,  Id.  498-503 ;  Smith  v.  Drew,  5  Mass.  bio ;  Portland  JJrtj  Dock 
&  In.  Co.  V.  Trustees  of  Portland^  12  B.  Mon.  77-80;  United  States  v. 
Hathaway,  3  Mason,  324;  Vaughn  v.  Thompson,  15  111.  39^1;  Bige- 
low  V.  Johnston,  13  Johns.  428;  Osborn  v.  Holmes,  9  Barr,  XVo.) 

That  the  liability  is  personal,  see  Morsely  v.  Tift,  (4  Florida) ;  and 
that  to  require  a  bond  as  security  is  not  a  remedy,  see  United  States  v. 
Lyman  (1  Mason,  502-3);  that  such  a  bond  would  be  good  at  common 
law,  though  not  executed  according  to  the  statute,  see  United  States  v. 
Tingey  (5  Pet.  515) ;  that  the  penalty  did  not  merge  the  civil  right, 
see  Blassingham  v.  Glass  (6  B.  Mon.  38);  Manro  v.  Almeida  (10 
Wheat.  494) ;  Cotton  v.  United  States  (11  How.  231) ;  Foster  v.  Com. 
(8  W.  &  S.  77). 

Hoge  &  Wilson,  for  Respondent 

I.  The  law  referred  to  in  the  complaint  creates  a  public  duty,  on 
the  part  of  the  citizens,  to  the  sovereignty,  and  this  prosecution  is  to 
enforce  it.  The  prosecution  should  be  in  the  name  and  by  the  author- 
ity of  the  people  of  the  State  of  California.     (Art.  5,  sec.  18,  Const.) 

II.  The  act  provides  (Stat.  1857,  341-2;  Wood's  Dig.  68,  69) 
that  the  duties  shall  be  ascertained  in  a  particular  mode  pointed  out, 
i.  e.,  by  the  account  and  oath  of  the  auctioneer.  No  other  mode  can 
be  resorted  to.     Expressio  unius  exclusio  alterius. 

The  complaint  does  not  show  any  such  account  and  oath,  and  that 
the  amount  claimed  appears  and  was  ascertained  in  that  way ;  nor  does 
it  show  a  refusal  of  the  defendant,  nor  a  default  in  rendering  such 
account 
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There  is  an  attempt  to  find  out  here,  by  witnesses  before  a  jun, 
what  the  law  provides  shall  be  ascertained  in  a  different  mode. 

"  Statutes  which  impose  restrictions  upon  trade  or  common  occupa- 
tions, or  which  levy  an  excise  or  tax  upon  them,  must  be  construed 
strictly."  (Sewell  v.  Jon^,  9  Pick.  414.)  Each  auctioneer  is  made 
his  own  assessor. 

III.  Auctioneers  are  officers,  and  act  under  oath  and  bond.  (Acts 
1850,  456;  Acts  1854,  112;  Acts  1852,  36-7-8;  Acts  1853,  242; 
Acts  1857,  341-2^;  Wood's  Dig.  68,  and  following;  Acts  1860,  380; 
8e<3.  39.  See,  also,  art.  6,  Law  of  1854,  97  to  99,  on  consigned  goods 
—  still  in  force.) 

The  allegations  of  the  complaint  do  not  show  with  sufficient  clear- 
ness that  defendant  is  an  official  auctioneer,  but  seem  to  treat  any 
person  as  liable  to  this  duty  wlio  sells  at  auction. 

The  statute  has  otlier  and  higher  objects  in  view  than  the  collection 
of  a  tax.  It  entrusts  the  authority  of  auction  sales,  which  is  pcculiarty 
liable  to  abuse,  and  presents  opportunities,  if  it  does  not  hold  out 
encouragements,  for  the  practice  of  fraud  and  imposition,  only  to  men 
who  for  their  character  for  probity  and*  fair  dealing  may  be  deemed 
by  the  municipal  authorities  safe  depositories  of  such  power.  Sales  at 
auction  were  regulated,  and  prohibited  to  all  but  licensed  auctioneers, 
long  before  any  auction  duty  was  imposed.  (Commonwealth  v.  Ham- 
den,  19  Pick.  183.) 

IV.  This  action  is  based  on  a  misapprehension  of  the  law.  The 
tax  is  on  the  property  sold,  "  to  be  levied  on  the  amount  for  which 
actually  sold,^^  etc. 

The  auctioneer  is  the  mere  collector  of  this  tax.  The  State  looks  to 
him  for  it,  but  not  as  his  debt,  but  as  a  tax  on  the  proceeds  of  the  sales 
by  him  of  any  person's  goods.  This  seems  to  be  the  rational  theory, 
and  is  so  held  in  Pennsylvania.  (Dallas  v.  Chalconer,  3  Dall.  500 ;  Lea 
V.  Yard,  4  Id.  97;  Yard  v.  Lea,  3  Ycates,*335;  Davis  v.  Contiuth,  3 
Watts,  297.) 

The  State  has  the  same  security  from  him,  for  the  faithful  perform- 
ance of  his  duties,  as  she  has  from  her  other  officers,  t.  e.,  his  oath,  his 
bond,  and  punishment  by  fine  and  imprisonment.  (Sec.  52,  342, 
Stat.  1857,  and  the  penalties  to  bo  rec()\ered  under  the  sec.  24,  69, 

Wood's  Dig.  regulating  auctioiuH'rs.) 

In  Pennsylvania,  the  State  duty  i.<  recovered  from  tlie  auctioneer  on 
the  bond.  (See  cases  last  alnne;  see,  also,  in  Massachusetts;  see 
sScircll  V.  Jones,  9  Pick.  414.) 
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The  action  on  the  bond  is  sufficient  for  the  State,  whether  the  auc- 
tioneer fails  to  collect  the  State  duty,  or  collecting  it,  fails  to  pay  it 
over. 

This  complaint  treats  this  tax  as  a  simple  debt  of  the  auctioneer, 
and  not  a  mere  duty  to  be  collected  by  him,  and  paid  out  of  the  pro- 
ceeds of  sale.    The  whole  gravamen  of  the  action  is  a  misconception. 

V.  It  does  not  appear  by  the  complaint,  that  the  sales  were  con- 
summated, nor  that  the  money  was  collected  by  the  auctioneer,  so  that 
he  could  levy  the  duty  on  the  amount  of  the  actual  sale,  nor  that  the 
purdiase  money  was  paid.  (South well  et  al.  v.  Hughes,  1  Curtis,  C. 
C.  245-6.) 

VI.  To  whom  is  the  auctioneer  to  pay  this  State  duty?  To  the 
Tax  Collector  or  the  County  Treasurer?  The  latter  w^ould  seem  to  be 
the  proper  officer,  but  this  is  not  clear.  (Wood's  Dig.  71,  sec.  22.  of 
Act  of  1854,  providing  for  payment  to  County  Treasurer,  repealed.) 

The  complaint  does  not.  show  any  demand  by  any  particular  officer, 
nor  a  failure  to  pay  any  particular  officer ;  but  only  says,  in  the  most 
; -Muu-'l  v.<iv,  \\\?A  piyniont  has  been  demanded  by  the  State,  and  re- 
fused by  the  defendant. 

The  law  (lov^  not  say  when  this  duty  shall  be  paid;  it  only  provides 
for  monthly  statements. 

For  anything  that  appears  in  the  complaint,  (filed  January  21st, 
1859)  all  these  sales  may  have  occurred  in  January,  1859,  and  the 
time  to  account  would  not  be  until  the  first  Monday  of  February, 
1859. 

All  that  is  alleged  in  the  complaint  may,  therefore,  be  true,  and  yet 
the  defendant  not  be  in  default,  at  the  time  this  action  was  commenced. 

Vn.  But  no  action  will  lie  to  recover  taxes  or  duties  of  this  char- 
acter, unless  an  action  is  given  by  the  statute,  in  express  terms. 
•  "  It  is  a  rule,  founded  in  sound  reason,  that  when  a  statute  gives  a 
new  power,  and,  at  tlie  same  time,  provides  the  means  of  executing  it, 
those  w^ho  claim  the  power  can  execute  it  in  no  other  way.  This  rule 
applies  to  all  taxes,  public  and  private.  Xo  action  can  be  maintained 
to  compel  the  payment  of  State,  county,  or  town  taxes,  except  in  the 
particular  cases  in  wliich  an  action  is  expressly  given  by  the  statute," 
etc.     {Andover  Mod.  Turn.  Co.  v.  Gould,  6  Mass.  44.) 

In  Shaw  V.  PicJi-ett  (2n  Yt.  [3  Deane]  485-0)  the  Tax  Collector 
undertook  to  claim  interest  on  delinquent  taxes.  The  Court  says  there 
is  no  provision  on  the  subject  of  interest,  and,  examining  it  on  general 
principles,  says:  "The  assessment  of  taxes  does  not  create  a  debt  that 
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can  be  enforced  by  suit,  or  upon  which  a  promise  to  pay  interest  can 
be  implied.  It  is  a  proceeding  purely  in  inviium.  The  existence  of 
a  contract,  either  expressed  or  implied,  is  the  ground  upon  whicli 
interest  is  generally  allowed.^* 

In  Massachusetts  an  action  is  given  in  express  terms  by  the  statute. 
(Danforth  v.  Williams,  9  Mass.  324.) 

So  also  in  matters  pertaining  to  the  revenue  of  the  United  Stated. 
(Walsh  V.  United  States,  3  Wood  &  Min.  342,  and  following.) 

The  People  v.  Cray  croft  {2  Cal.  243)  ought  to  be  conclusive. 

Every  tax  law  provides  for  its  own  mode  of  enforcement.  This 
law  has  very  stringent  provisions,  and  those  amply  sufficient  to  en- 
force the  collection.  We  have  been  unable  to  find  a  single  case  whero 
an  action  like  the  present  has  been  maintained.  In  a  matter  so  com- 
mon as  the  collection  of  taxes  in  England  and  America,  if  no  such 
case  can  be  found,  it  would  seem  to  be  conclusive  against  the  right  to 
maintain  such  an  action.  (See  also  Wiley  v.  Oale,  1  Met.  553;  RexY. 
Wright,  1  Bur.  543;  Rex  v.  Robinson,  2  Id.  803.) 

The  failure  to  pay  this  duty  is  a  public  wrong,  an  offense,  a  misde- 
meanor. How  can  it  be  prosecuted  —  in  the  absence  of  an  express 
statute  —  in  the  form  of  a  civil  remedy  ?  Unlike  most  public  offenses-, 
here  is  no  private  injury  connected  with  the  public  offense.  It  is  the 
delinquency  of  a  mere  malwm  prohibitum,  and  is  to  be  enforced  like 
any  other  public  offense,  in  the  mode  pointed  out  by  law.  {Renwich 
v.  Morris,  7  Hill,  576;  Stafford  v.  IngersoU,  3  Id.  38;  Almy  v.  Harris, 
5  Johns.  175;  Bassett  v.  Carlton,  32  Me.  553;  People  v.  Craycroft, 
2  Cal.  243.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court —  Field,  C.  J.  and 
Cope,  J.  concurring. 

The  complaint  in  this  case  avers  that  the  dofondnnt  was  an  auc- 
tioneer in  the  city  of  San  Francisco,  between  the  twenty-ninth  of 
April,  1857  —  the  date  of  the  passage  of  the  Eevenue  Act.  hereafter 
mentioned  —  and  the  brin2rin<r  of  this  suit:  then  and  there  doing 
business  under  the  style  of  Poulterer  &  Co. ;  that  Poulterer,  as  such 
auctioneer,  sold  at  public  auction,  on  account  and  for  the  firm,  goods, 
etc.,  to  the  amount  of  $00,000,  whereby  a  debt  accrued  to  the  State 
to  ihe  amount  of  $300. 

To  this  complaint  the  defendant  demurred,  aF^^i.srninsr  several  causes 

of  demurrer.    1.  That  the  Court  has  no  jurisfliction  of  the  pprson  of 

^^e  d(^fpn(lant.    2.  Xor  of  the  suhj(»ct.    3.  That  the  plaintiff  has  ret 
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the  legal  capacity  to  sue.  4.  That  there  is  a  defect  of  parties  plaintiflf. 
5.  That  the  facts  stated  show  no  cause  of  action.  The  Court  below: 
sustained  the  demurrer,  and  gave  judgment  for  the  defendant. 

1.  The  main  question  affecting  the  merits  is,  whether  this  suit  can 
be  maintained,  on  behalf  of  the  State,  to  enforce  the  payment  of  the 
duty  directed  to  be  paid,  by  the  Revenue  Act  of  1857,  by  auctioneers, 
on  sales  of  goods.  The  Act  of  1857  (Session  Acts,  341)  contains 
these  sections,  applicable  to  auctioneers  in  this  connection: 

"  Section  49.  All  goods,  wares,  merchandise,  and  other  species  of 
personal  property,  of  whatever  kind  or  nature,  which  shall,  at  any 
time,  be  offered  or  exposed  for  sale  at  public  auction,  or  wliich  shall 
be  sold  at  private  sale  by  an  auctioneer,  or  by  any  partner,  clork,  or 
agent  of  any  auctioneer,  shall  be  subject,  each  and  every  time  such 
goods,  wares,  merchandise,  or  other  species  of  personal  property  are 
actually  sold,  either  by  any  auctioneer,  or  by  any  partnor,  clerk,  or 
agent  of  an  auctioneer,  or  by  any  other  person  for  the  account  or 
benefit  of  any  auctioneer,  or  for  the  account  or  benefit  of  any  firm  or 
partnership  of  which  any  auctioneer  is  a  member,  or  in  which  he  is 
interested,  to  the  payment  of  the  duty  of  one-half  of  one  per  centum, 
which  duty  shall  be  levied  upon  the  amount  for  which  such  goods, 
wares,  merchandise,  or  other  personal  property  are  actually  sold,  the 
auctioneer,  and  each  member  of  the  auction  firm  or  partnership  so 
selling,  or  causing  or  allowing  such  selling,  shall  be  liable  for  the 
payment  of  the  duty  hereby  imposed  for  such  selling.  Provided,  how- 
ever,  that  full  payment  made  by  one  of  the  parties  hereby  held  liable, 
shall  release  the  othera.  And  provided  further,  that  this  section  shall 
not  be  so  construed  as  to  require  the  payment  of  any  duty  upon  the 
sale  at  auction  of  any  property  belonging  to  the  United  States,  or  to 
this  State,  or  upon  property  sold  by  any  officer  by  virtue  of  any  execu- 
tion or  order  of  any  Court. 

"  Section  50.  The  duties  which  this  act  imposes  shall  be  ascertained 
as  follows,  viz:  On  the  first  Monday  in  each  month  each  and  every 
auctioneer  shall  make  out,  under  oath,  and  deliver,  as  hereinafter  re- 
quired, a  true  and  correct  statement  of  all  goods,  wares,  and  merchan- 
dise, or  species  of  personal  property  sold,  either  at  public  or  privato 
sale,  by  him,  or  by  the  firm  or  partnership  of  which  he  is  a  member, 
or  by  any  partner,  clerk,  agent,  or  other  person  for  him,  or  his  firm 
or  partnership,  or  for  the  account  or  by  the  authority  of  himself  or  of 
his  firm  or  partnership,  or  of  any  member  thereof,  during  the  month 
last  preceding;  and  he  shall,  in  such  statement,  particularly  de^^ignnte; 
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"  First.  The  actual  sum  for  which  aU  property  at  public  action  was 
sold. 

"Second.  The  actual  sum  for  which  all  property  sold  at  private 
sale  was  sold. 

"  Third.  The  duty  that  has  accrued  in  favor  of  the  State  durinij 
said  month. 

"  Fourth.  The  days  on  which  each  sale  took  place,  and  the  sum  or 
value  of  the  property  sold  on  each  day,  and  the  duty  which  accrued 
thereon  in  favor  of  the  State. 

'^  Section  61.  On  the  said  first  Monday  in  each  month^  or  within 
two  days  thereafter,  each  and  every  auctioneer  shall  present  to  the 
County  Auditor  the  statements  which  section  fiifty  requires  hiib  to 
make;  whereupon  the  Auditor  shall  administer  to  said  auctioneer  the 
following  oath: 

"  You  solemnly  swear  that  the  account  now  presented  by  you  con- 
tains a  true  and  correct  statement  of  all  the  goods,  wares,  merchan- 
dise or  other  species  of  personal  property  which  you,  or  the  firm  of 
which  you  are  a  member,  or  which  any  partner,  or  clerk,  or  agent  of 
either  yourself  or  of  said  firm,  or  any  other  person  for  you  or  for 
your  firm,  or  by  the  knowledge,  authority,  consent  or  account  of 
yourself  or  of  your  firm,  have  sold,  either  at  public  auction  or  at  priv- 
ate sale,  during  the  month  ending  on  the  last  day  of ,  1S.~,     , 

inclusive,  and  that  no  sales  other  than  those  in  this  account  slated 
have  been,  during  that  time,  made  by  you  or  by  your  p  irtner,  agents 
or  clerks,  or  by  any  other  person,  at  your  usual  place  of  business :  and 
that  no  sales  intended,  or  in  any  manner  likely  to  avoid  or  prevent  the 
collection  of  duties  imposed  on  sales  by  auction,  have  been  made  else- 
where with  your  knowledge  or  consent,  or  with  the  knowledge  or  con- 
sent of  your  firm,  or  for  the  benefit  or  yourself,  of  your  firm  or  of  any 
member  of  it.  And  you  further  swear  that,  during  the  time  men- 
tioned in  this  statement,  you  have  in  all  things,  to  the  best  of  your 
knowledge  and  belief,  conformed  to  all  the  laws  regulating  or  licensing 
iiuctioneers,  or  imposing  duties  on  sales  at  auction  or  by  auctioneers. 

"Sbc.  52.  Every  person,  being  an  auctioneer,  who  shall  sell  any 
goods,  and  shall  neglect  or  refuse  to  comply  with,  or  who  shall  directly 
or  indirectly  violate  the  provisions  of  section?  forty-nine,  fifty  and 
fifty-one,  or  either  of  them,  of  this  act,  shall  be  deemed  guilty  of 
misdemeanor,  and  upon  conviction  thereof,  8hall  be  punislied  by  fine 
of  not  less  than  one  hundred  dollars  nor  exceeding  live  hundred 
dollars,  or  by  imprisonment  not  exceeding  six  months,  or  by  both 
icii  fine  and  imprisonment"  r^r^r^r^]r> 
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It  is  thus  seen,  that  by  the  forty-ninth  section  it  is  expressly  declared 
that  the  auctioneer,  and  each  memljer  of  the  auction  firm  or  partner- 
ship so  selling  goods  at  auction,  or  causing  or  allowing  such  scllin<^-, 
,<haU  he  svhjcct  to  and  liable  for  the  piyment  of  the  duty  imposed  for 
such  selling;  and  that  by  the  fifty-second  section  a  violation  by  the 
auctioneer  of  the  forty-ninth,  fiftieth  and  fifty-first  sections  of  the  a^t 
is  punishable  as  a  misdemeanor. 

We  agree  with  the  counsel  for  the  respondent,  that  this  is  not  a  tax 
on  the  auctioneer,  l)ut  a  tax  on  the  sale  of  goods,  (or  the  proceeds  of 
the  sale)  the  auctioneer  being  made  the  collector  of  the  State  for  th(» 
amount  of  the  tax.  This  seems  to  be  the  understanding  in  the  States 
of  Pennsylvania  and  ^fassachusetts,  in  regard  to  auctioneers,  under 
laws  not  unlike  those  here  in  this  respect.  (See  also,  4  Florida  "R. 
Mosely  v.  Tift.)  The  auctioneer  receiving  these  proceeds,  or  making 
these  sales,  is  authorized  to  retain  this  percentage,  and  settles  with  tlie 
State  in  the  manner  directed  by  the  statute.  The  general  law  in  refer- 
ence to  auctioneers  is  to  be  found  in  Wood's  Dig.  68.  By  the  first 
section,  it  is  provided 'that  any  citizen  of  this  State  may  becom.e  an 
auctioneer  for  the  county  in  which  he  resides,  on  giving  bonds,  in 
accordance  with  law,  for  the  faithful  performance  of  his  duty,  and  the 
payment  of  the  license  tax  mentioned  —  i.  e.,  ^t  the  rate  of  one  hun- 
dred and  twenty-five  dollars  the  quarter  year,  etc.  The  bonds  to  be 
payable  to  the  people  of  the  State  of  California,  with  one  or  more 
sureties.  Provision  is  made  in  the  act  for  a  license  tax,  to  be  paid  the 
County  Treasurer,  and  on  his  receipt,  a  liense  to  be  issued  by  the  Audi- 
tor. Persons  other  than  licensed  auctioneers  are  forbid,  under  a 
penalty,  from  doing  business  as  auctioneers. 

Two  principal  grounds  are  taken  by  the  respondent's  counsel  against 
the  liability  of.  the  defendant  to  suit  in  this  form. 

1.  That  the  liability  of  the  auctioneer  to  pay  this  duty  is  crsiited 
only  by  statute,  and  that  the  same  act  provides  an  effectual  means  of 
enforcing  the  obligation.  It  is  argued,  that  when  a  statute  gives  a 
new  power,  and  at  the  same  time  provides  the  means  of  executing  it, 
those  who  claim  the  power  can  execute  it  in  no  other  way.  And  it  is 
said,  that  the  statute  of  1857  gives  an  effectual  remedy,  by  the  penalty 
annexed  to  the  violation  of  the  duty  of  the  auctioneer  in  the  fifty-first 
section. 

2,  That  the  auctioneer  is  a  public  officer,  who  is  required  to  give 
bond,  and  that  this  bond  is  an  effectual  remedy,  and  that  suit  must  be 
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brought  upon  it  for  a  violatiou  of  the  duty  charged,  supposing  any 
action  on  the  facts  could  be  maintained. 

The  respondent's  counsel  have  argued  these  propositions  with  their 
usual  learning  and  ability. 

The  first  case  cited  is  The  Andover  and  Medford  T.  Co.  v,  ffowW 
6  Mass.  42.  That  was  assumpsit  to  recover  the  amount  of  certain 
assessments  upon  the  share  in  the  turnpike  owned  by  the  defendant, 
who  was  one  of  the  original  associates.  The  only  evidence  produced 
at  the  trial  for  the  plaintiff  was  a  subscription,  signed  by  defendant, 
among  others,  agreeing  to  take  and  pay  for  a  share  in  the  stock  of  the 
company.  The  corporation  declared  an  assessment,  and  sued  defend- 
ant for  the  amount  assessed  against  him  as  an  implied  promise  to  pay. 
Parsons,  C.  J.,  said  that,  as  the  power  to  levy  these  assessments  did 
not  exist,  by  the  conmion  law,  in  corporations,  the  statute  must  be 
looked  to  to  determine  the  question ;  and  the  statute  only  provided  for 
a  sale  of  the  shares  to  pay  assessments  of  delinquent  stockholders. 
And  then,  in  announcing  the  principle  governing  such  cases,  uses  this 
language:  ''But  it  is  a  rule  founded  in  sound  reason,  that  when  a 
statute  gives  a  new  power,  and  at  the  same  time  provides  the  means  of 
executing  it,  those  who  claim  the  power  can  execute  it  in  no  other  way. 
When  we  find  a  power  in  the  plaintiffs  to  make  the  assessments,  they 
can  enforce  the  payment  in  the  method  directed  by  the  statute,  and  not 
otherwise,  and  that  method  is  by  the  sale  of  the  delinquent's  shares. 
This  rule  applies  to  all  taxes,  public  and  private.  N'o  action  can  be 
maintained  to  compel  the  payment  of  State,  county  or  town  taxes, 
except  in  the  particular  cases  in  which  an  action  is  expressly  given  by 
the  Statute  of  1789,  Ch.  4.  The  same  rule  applies  to  taxes  assessed 
by  parishes,  and  also  (Statute  of  1785,  Ch.  53,  sec.  3)  by  the  proprie- 
tors of  general  fields.  Tt  may  be  said,  that  in  these  cases  the  warrant 
to  colloct  is  an  execution,  and  the  ripht  of  action  is  generally  unneces- 
sary. This  is  granted ;  but  the  right  of  action,  if  it  existed  at  com- 
mon law,  is  not  taken  away.  And  the  taxes  assessed  by  proprietors  of 
lands  holden  in  common  are  not  collected  by  any  warrant  of  distress ; 
but  the  statute  remedy  is  a  sale  of  the  delinquent  proprietor's  share, 
and  not  by  an  action  against  him  to  recover  the  asse^^sment." 

The  same  Judge  said,  in  conclusion:  " In  fine,  our  opinion  is,  that 
when  the  corporators  expressly  agree  to  pay  the  assessments,  to  induce 
the  corporation  to  make  the  road,  an  action  can  be  maintained  on  that 
agreement;  that  if  there  be  no  such  agreement,  the  remedy  for  the 
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corporation  is  by  the  sale  of  the  delinquent's  shares,  pursuant  to  the 
statute;  and  that,  in  the  present  case,  the  subscription  paper  is  not 
evidence  of  such  express  agreement." 

In  Shaw  v.  Pickett  (26  Vt.  485)  the  only  question  was,  whether 
interest  could  be  charged  on  a  tax-bill  over  due.  It  was  held  it  could 
not  be,  the  Court  saying  that  the  assessment  did  not  create  a  debt  that 
could  be  enforced  by  suit.  The  Court  say,  further,  that,  without 
express  statutory  provision,  interest  could  not  be  charged  on  a  judg- 
ment Wiley  V.  Yale  (1  Met.  553)  was  an  action  under  the  statute  to 
recover  threefold  the  amount  of  usurious  interest  paid  by  the  plain- 
tiff. There,  the  statute  gave  a  right  of  action  by  debt  or  bill.  This 
was  assumpsit,  C.  J.  Shaw  said :  "  When  a  statute  gives  a  new  right, 
and  prescribes  a  particular  remedy  for  its  recovery,  such  remedy  must 
bo  strictly  pursued;  though  it  is  otherwise  when  the  statute  gives  a 
right  without  prescribing  the  remedy.  In  the  latter  case,  the  common 
law  affords  the  remedy,  and  any  suitable  form  of  action  may  Ix^ 
adopted."  Rex  v.  Robinson,  2  Bur.  803 ;  2  Saund.  PI.  and  Ev.  829 ; 
RenwicJe  v.  Morris,  7  Hill,  576,  announces  the  same  doctrine.  We  do 
not  understand  that  this  case  goes  further  than  to  decide  that  where 
a  remedy  is  given  by  statute,  for  an  offense  constituted  by  statute  in 
the  nature  of  a  misdemeanor,  whether  penalty  or  otherwise,  that  the 
specific  remedy  must  be  pursued.  So  in  Stafford  v.  IngersoU,  (3  Hill, 
41)  the  Court,  per  Bronson,  J.,  said :  '*  When  a  statute  merely  gives  a 
new  remedy,  without  any  negative,  expressed  or  implied,  the  old 
remedy  is  not  taken  away,  and  the  party  may  have  his  election  between 
the  two.  (2  Inst.  200;  Clark  v.  Brown,  18  Wend.  220,  1,  per  Wal- 
worth, Chancellor;  C olden  v.  Eldred,  15  Johns.  220.)  The  case  of 
Atkins  V.  Kinvan,  (20  Wend.  241)  to  which  we  are  referred,  does  not 
lay  down  a  different  doctrine.  The  diseus^5ion  there  was  upon  a  stat- 
ute in  derogation  of  the  common  law,  which  divested  the  party  of  his 
title  to  land  and  gave  it  to  another;  and  we  held  tliat  the  statute  must 
be  strictly  pursued,  or  the  title  would  not  pass.  So,  where  a  statute 
creates  a  risrht  which  did  not  exist  before,  and  prescribod  the  rcmodv 
for  a  violation  of  it,  that  remedy  must  be  pursiKnl.  (AT my  v.  Harris, 
5  Johns.  E.  175.)  But  the  statute  under  consideration  does  little 
more  than  doclnre  that  tho  injured  party  may,  in  certain  cases,  have 
his  dama<?ps  appraisod  by  tho  fence  viewers:  and  I  am  not  aware  of 
any  rule  of  interpretation  upon  which  this  can  he  ninde  to  take  away 
the  remedy  that  before  existed  at  the  common  law. 
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"  It  may  be  that  the  statute  has  in  some  cases  given  a  remedy 
against  the  owner  of  the  adjoining  close  where  none  existed  at  the 
common  law.  In  cases  of  that  description  the  statute-  remedy  must 
be  pursued.  But  where  there  was  an  action  at  common  law,  that  rem- 
edy still  exists.^' 

Almy  V.  Harris  (5  Johns.  175)  does  not  go  further.  That  case 
expressly  admits,  if  the  remedy  exists  already  by  the  common  law,  the 
new  remedy  given  by  the  statute  does  not  destroy  it.  Bassett  v.  Carle- 
ton  (32  Me.  553)  is  no  stronger.  The  People  v.  Craycroft  (2  Cai. 
245)  is  a  strong  case  for  the  respondent.  In  that  case  it  was  held  that 
an  action  of  debt  could  not  be  maintained  for  the  tax  of  thirty-five 
dollars  each  for  gaming  tables,  given  by  the  Act  of  1851,  "  to  license 
gaming."  The  opinion  was  delivered  by  Chief  Justice  Murray,  who 
held  that  no  action  would  lie  for  the  collection  of  the  license  money, 
but  indictment  was  the  only  remedy. 

These  authorities  are  not  inconsistent  with  the  principle  supporte*! 
by  many  cases,  and  denied  by  none,  that  when  a  statute  casts  upon  a 
party  an  obligation  to  pay  money  to  particular  persons,  without  pro- 
viding a  remedy  for  its  recovery,  an  action  of  debt  will  lie.  Bvllard 
V.  Bell  (1  Mason,  283)  is  a  case  which  seems,  in  the  argument  of 
counsel,  and  in  the  opinion,  to  exhaust  all  the  learning  on  the  subject 
of  actions  given  by  statute.  Suit  was  brought  against  a  stockholder 
of  a  bank  upon  a  bank-note  issued  by  the  corporation,  under  a  pro- 
vision of  the  New  Hampshire  statute,  which  declared  that,  if  the 
corporation  should  divide  their  stock  before  paying  their  bills,  the 
stockholders,  jointly  and  severally,  should  be  liable  to  the  holder. 
Judge  Story  said :  "  Xothing  can  be  better  settled  than  that  an  action 
of  debt  lies  for  a  duty  created  by  the  common  law,  or  by  custom. 
A  fortiori  it  must  lie,  where  the  duty  is  created  by  statute.  Mr. 
Justice  Blackstone  says,  'that  every  person  is  bound,  and  h?th  virtu- 
ally agreed  to  pay  such  particular  sums  of  money  as  are  char«:ed  on 
him  by  the  sentence,  or  nssc^s^^od  by  the  interpretation  of  the  law. 
Whatever,  therefore,  the  law  orders  any  one  to  pay,  that  l)ecomed 
instantly  a  debt  which  he  hath  beforeliand  contracted  to  discharge/ 
Without  placin<?  any  reliance  upon  this  refined  notion  of  contracts, 
it  en n not  be  doubted  that  the  learncvl  Judcre  has  expressed  the  true 
doctrine  of  the  law.  Whatever  is  enjoined  by  statute  to  he  done, 
erentes  a  duty  on  the  party  which  he  is  hniuid  to  perform.  The  whole 
th''orv  and  practice  of  political  and  civil  obliirations  rest  upon  this 
prineiftle. 
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"When,  therefore,  a  statute  declares  that  under  certain  circum- 
stances a  stockholder  in  a  bank  shall  pay  the  debt  due  from  the  bank, 
and  these  circumstances  occur,  it  creates  a  direct  and  immediate 
obligation  to  pay  it.  The  consideration  may  be  collateral  or  not;  but 
it  is  not  a  subject  of  inquiry.  And  to  deny  that  it  is  a  duty  on  the 
stockholder  to  pay  the  money,  is  to  deny  the  authority  of  the  statute 
itself;  for  a  duty  is  nothing  more  than  a  civil  obligation  to  perform 
that  which  the  law  enjoins.  Here,  then,  the  law  has  declared  that 
the  stockholders  shall  be  liable  to  pay  a  specific  sum,  and  it  imposes 
on  them  a  duty  so  to  do.  How,  then,  can  the  Court  say  that  debt  does 
not  lie,  since  there  is  a  duty  on  the  defendant  to  pay  the  plaintiff  a 
determinate  sum  of  money  ?  There  is  no  room,  under  this  view  of  the 
case,  for  entertaining  any  question  as  to  collateral  undertakings.  The 
law  has  created  a  direct  liability;  a  liability  as  direct  and  cogent  as 
though  the  party  had  bound  himself  under  seal  to  pay  the  amount,  in 
which  case  debt  would  undoubtedly  lie.  The  law  esteems  this  an 
obligation  created  by  the  highest  kind  of  specialty/^ 

United  States  v.  Lyman  (1  Mason,  482)  was  an  action  of  debt 
brought  by  the  United  States  to  recover  $17,242.40,  being  the  amount 
of  duties  due  on  five  hundred  chests  of  tea,  imported  into  the  port  of 
Boston,  in  the  ship  Alert,  in  July,  1816.  The  point  here  made  by  the 
counsel  of  respondent,  was  pressed  wi  Ih  zeal  by  the  counsel  for  defend- 
ant. Prescott  and  Thatcher  contended,  with  great  confidence,  that  the 
Legislature  have  expressly  prescribed  in  the  sixty-second  section  of  the 
Collection  Act  of  March,  1799,  what  security  shall  be  taken  by  the 
Government  for  the  duties  on  tea ;  and  that  it  was  u])on  this  security 
only  that  they  can  rely.  This  section  provides  for  giving  a  bond,  etc., 
by  the  importer.  This  bond  was  ^ivon,  and  accepted,  and  this  was 
held  by  counsel  to  be  a  release  by  the  Government  of  the  common  law 
remedy.  Judge  Story  said:  "  The  ^rst  question  is,  whether  an  action 
of  do1)t  lies  in  this  case.  By  the  common  law,  an  action  of  debt  is  the 
general  remedy  for  the  recovery  of  all  sums  certain,  whcilior  the  loiral 
liability  arise  from  contract,  or  be  created  by  a  statute.  And  the 
remedy  as  well  lies  for  the  Government  itself,  as  for  a  citizt^n.  And 
where  the  debt  arises  by  statute,  an  action  or  information  of  debt  is 
the  appropriate  remedy,  unkvs  a  different  remedy  be  prc^criixd  by  the 
statute.  *  ♦  *  It  being,  then,  ascertained  that,  upon  the  princi[)les  of 
the  common  law,  an  action  of  debt  is  the  proper  remedy  against  the 
owner  or  importer,  the  next  consideration  is,  whether  a  difl'erent  rem- 
edy has  been  prescribed  by  any  statute  of  the  United  States.     The 
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argument  of  the  defendant's  counsel  is,  that  by  the  Revenue  Act  of 
1799,  Ch.  128,  the  duties  were  required  to  be  paid,  or  secured  by  bond 
to  be  paid  before  they  were  permitted  to  be  unladen;  and 
that  this  security  by  bond  constitutes  the  exclusive  remedy 
for  ihe  Government  for  the-  recovery  of  the  duties.  I  cannot 
yield  the  slightest  assent  to  -this  argument.  In  the  first  place, 
the  bond,  if  given,  is  not,  strictly  speaking,  a  statute  remedy, 
but  a  statute  security  for  the  debt.  A  remedy,  as  understood 
in  legal  phraseology,  is  a  mode  prescribed  by  law  to  enforce 
a  duty  or  redress  a  wrong,  and  not  an  obligation  to  guarantee  a  right 
or  to  indemnify  against  a  wrong.  The  remedy  for  the  duties,  when  a 
bond  is  given  and  remains  unpaid,  is  not,  technically  speaking,  the 
bond  itself,  but  a  suit  to  enforce  the  payment  of  the  bond.  The  tech- 
nical rule,  therefore,  that  where  a  statute  remedy  is  given,  it  excludes 
the  common  law  remedy  by  action  of  debt,  does  not  apply;  for  the 
statute  prescribes  no  such  remedy.'* 

The  Attorney  Oeneral  v.  White's  Executors  (2  Comyn's  R.  433)  was 
a  case  of  this  sort.  An  information  of  debt  was  exhibited  against 
defendant  for  £1,140,  for  the  duties  of  3,600  gallons  of  brandy, 
imported  by  her  testator  on  the  tenth  of  February  preceding.  The 
jury  found  that  the  testator  imported  these  brandies  in  the  year  1719 
and  1720,  in  casks  containing  but  twelve  gallons  each ;  and  that  he  died 
before  the  duties  were  paid.  It  was  insisted,  on  behalf  of  defendant, 
that  since  by  statute  (4  and  5,  W.  &  M.  Ch.  5,  sec.  8)  the  importation 
of  brandy  in  small  vessels  and  casks  not  containing  each  sixty  gallons 
at  least,  was  prohibited,  on  pain  of  forfeiting  the  said  brandy,  or  value 
thereof,  the  King  ought,  in  this  case,  to  have  sued  for  the  forfeiture, 
and  not  by  way  of  debt  for  the  duties  or  customs  which  would  have 
been  payable  in  case  the  brandy  had  been  fairly  imported.  The  case  waa 
argued  for  the  Crown  by  the  attorney  and  Solicitor  General,  who  argued 
that  wherever  the  common  law  or  custom  creates  a  duty,  debt  lies  for 
it,  and  it  must  be  the  same  wherever  the  statute  enacts  anything  for 
the  advantage  of  another.  In  answer  to  the  objection,  that  by  the  pro- 
viso in  the  statute,  (4  and  5,  W.  &  ^f.  Ch.  5,  sec.  8)  if  the  brandy  be 
imported  in  casks  under  sixty  gallons  each,  it  is  forfeited,  and  then  the 
action  is  not  to  be  maintained  for  the  duty,  it  was  said  that  this  pro- 
Tiibitory  clause  does  not  extinguish  the  duty,  but  the  King  may  take 
advantage  of  either  as  he  pleases.  "  It  will  not  be  said,  because,  by 
statute  (1  Anne,  Ch.  14)  it  is  enacted,  if  any  import  or  land  goods,  etc., 
before  duty  paid  or  secured,  or  be  aiding,  etc.,  he  shall  forfeit  the  gooda 
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and  double  the  value,  that  therefore  the  King  can  have  no  remedy  for 
the  duties.  And  what  diflference,  when  such  forfeiture  is  given  in  the 
flame  or  some  other  act?'' 

Hale  was  cited  (2  Mod.  128) :  "That  if  in  an  Act  of  Parliament 
there  be  a  prohibitory  clause,  and  another  which  gives  a  penalty,  an 
information  Ues  on  the  prohibitory  clause,  and  the  party  may  decline 
to  proceert  tor  the  penalty.  ♦  *  ♦  So  upon  this  very  statute  (4  and 
5,  W.  &  M.  Oh.  -5)  it  hath  been  held  that  debt  lies  for  the  duties." 
After  ihii  argument,  the  Court  gave  judgment  for  the  King.  It  is 
true,  that  the  extract  and  argument  given  above  were  those  of  counsel, 
but  they  are  worthy  of  consideration,  as  well  from  the  high  character 
of  the  counsel,  as  from  the  fact  that  the  general  views  presented  must 
have  received  the  assent  of  the  Court  in  this  case. 

We  do  not  think  it  necessary  to  review  the  whole  of  the  authorities 
cited.  We  have  examined  them,  and  when  considered  in  reference  to 
the  facts  of  the  particular  cases  decided,  they  do  not  seem  to  contlict 
in  any  substantial  matter. 

In  regard  to  taxes,  and  the  character  of  liability  which  the  laws 
imposing  them  create,  we  have  laid  down  rules  recently  in  several 
ca^es.  It  is  unquestionable,  that  an  action  will  not  lie  when  the  predi- 
cate of  the  action  is  a  mere  assessment  upon  property.  Mucli  dopcnds 
upon  the  language  of  the  act  creating  the  tax.  If  the  act  merely 
impose  a  tax  upon  property,  and  provide  a  particular  process  for  en- 
forcement, as  a  sale  of  the  property,  no  suit  can  be  brought  against  the 
person  to  collect  the  tax.  If  a  personal  liability  bo  imposed  for  the 
tax,  and  the  act  is  silent  as  to  the  mode  of  enforcement,  then  an  action 
would  lie,  according  to  the  cases  cited,  for  the  enforcement  of  the  ob- 
ligation; for  the  rule  is  general,  that  debt  lies  at  the  common  law  to 
enforce  a  statutory  duty,  or  penalty,  or  forfeiture;  and  it  is  impossible 
for  us  to  see  any  magic  in  the  word  taxes  —  as  is  well  remarked  by  the 
Court  of  Appeals  of  Kentucky,  in  12  B.  Monroe  —  which  puts  a  duty 
to  pay  taxes  upon  different  footing  from  any  other  duty. 

It  may  be  well  doubted  —  if  the  construction  be  right  which  we 
place  upon  the  relation  the  auctioneer  occupies  to  the  State  as  a  mere 
agent  to  collect  and  pay  over  its  dues  on  the  sales  of  goods  —  whether 
the  doctrine  insisted  upon  by  responrlent  be  maintainable.  By  th« 
rules  of  the  common  law,  independent  of  any  statute,  such  an  agent 
would  be  responsible  to  his  principal  for  the  innney  sn  reerMved.  I? 
the  auctioneer  should  chooj-e  to  put  himself  in  this  relation,  that  is, 
Vol.  XVI.—  34 


Digitized  by 


Google 


630  SUPREME  COURT  — OCTOBER  TERM,  1860. 

State  of  California  v,  Ponlterer. 

•hould  accept  and  assume  this  trusty  we  do  not  see  that  his  liability 
would  flow  from  the  statute,  but,  like  that  of  any  other  custodian  of 
funds,  would  arise  from  the  general  law  defining  the  responsibility  of 
Buch  agents.  The  principle  then  would  seem  to  apply  that,  as  the 
law  had  already  fixed  the  liability  from  these  facts,  the  particular 
remedy  given  by  the  statute  would  be  merely  cumulative.  (See  the 
many  authorities  cited  in  the  learned  argument  in  Rex  v.  Wright^  1 
Burrows,  543;  Rex  v.  Rohinson,  2  Id.  803.) 

But  we  do  not  care  to  put  the  case  upon  this  principle-  We  think 
that  the  remedy  afforded  by  the  penal  clause  in  this  statute  is  not  the 
exclusive  remedy  provided  by  law  for  the  enforcement  of  the  duty  of 
paying  over  this  tax  by  the  auctioneer.  Whatever  the  general  rule  in 
ordinary  cases,  and  whatever  the  reason  upoil  which  it  is  founded,  it  is 
clear  that  the  construction  of  the  act  must  depend  upon  the  particular 
language.  In  this  case,  there  is  a  clear  declaration  in  the  forty-ninth 
section  that  the  auctioneer  shall  be  held  subject  and  Uable  for  this 
duty.  The  meaning  of  this  is,  that  he  shall  be  legally  held  to  pay  it. 
If  nothing  more  was  added,  according  to  all  the  cases,  an  action  could 
be  maintained  by  the  State  to  compel  the  payment.  But  there  is  a 
provision  that,  for  the  failure  of  this  among  other  duties^  a  criminal 
prosecution  would  lie.  Does  this  destroy  the  obligation  of  payment,  or 
deny  flie  usual  mode  of  enforcing  it?  If  this  be  so,  it  might  be  contended 
that,  if  the  Treasurer  embezzled  the  public  funds,  and  impeachment  or 
indictment  were  alone  prescribed  for  this  public  offense,  no  civil  action 
could  be  brought  to  recover  the  money,  although  the  statute  declared 
he  should  be  liable  for  the  money  coming  to  his  hands.  The  fact  that 
a  bond  is  required  of  the  auctioneer,  the  bond  being  conditioned  for  the 
performance  of  his  duty,  is  decisive  that  the  Legislature  did  not  mean 
to  restrict  the  responsibility  of  the  obligor  to  the  penal  provision;  for 
it  seems  to  be  conceded  that  the  bond  covers  this  duty  of  paying  over 
this  money  due  the  State  from  sales.  Taking  the  whole  act  together, 
then,  it  nowhere  appears  that  this  criminal  process  was  intended  to  be 
the  exclusive  remedy.  In  truth,  we  do  not  consider  it  a  remedy  pro- 
vided by  statute  for  the  enforcement  of  this  duty  of  paying  this  monoy. 
It  is  not  a  remedy  for  the  payment  of  this  debt  at  all;  but  a  mere  pro- 
vision for  the  punishment  of  those  who  violate  the  law.  We  under- 
stand the  remedy  spoken  of  in  the  authorities  as  precluding  any  other 
remedy,  to  mean  the  process  provided  by  the  Legislature  whereby  the 
specific  duty  may  be  enforced.    This  is  not  sach  a  remedy;  for^  after 
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the  party  has  been  fined  and  imprisoned,  the  duty  may  and  still  does 
remain  undischarged — ^the  duty,  namely,  of  paying  over  money  belong- 
ing to  the  State  in  the  hands  of  the  auctioneer.  Suppose  a  clerk, 
who,  having  no  authority  except  by  statute  (diflfering  from  the  common 
law)  to  collect  money,  and  the  statute  giving  this  power  declared  him 
liable  for  the  sums  so  paid  him,  and  then  in  a  subsequent  clause  pro- 
vided that,  for  any  violation  of  his  duties,  he  should  be  subject  to  crim- 
inal prosecution ;  would  any  one  contend  that  he  was  not  liable  to  the 
party  whose  money  he  embezzled  for  the  amount  of  it?  And  yet,  this 
case  is  not  substantially  different  from  that. 

We  have  already  seen  by  the  citations  from  1  Mason  and  other 
cases,  that  the  giving  of  the  bond  does  not  limit  the  remedy  to  suit 
on  that  instrument,  but  is  mere  cumulative  security,  as  has  often  been 
held  in  case  of  Sheriff's  bonds,  etc. 

The  penal  clause  affords  no  adequate  redress  to  the  State  for  the 
default.  A  clear  right,  therefore,  is  given  by  statute,  for  which  there 
would  be  no  remedy.  But  the  rule  is,  wherever  a  power  is  given  by 
statute,  everything  necessarj'  to  make  it  effectual  or  requisite  to  attain 
the  end  is  implied ;  and  that  where  the  law  requires  a  thing  to  be  done, 
it  authorizes  the  performance  of  whatever  may  be  necessary  for  exe- 
cuting its  commands.     (Sedg.  on  Stat,  and  Const.  Law,  91,  92.) 

The  distinction  seems  to  us  clear  between  this  case  and  the  cases 
cited  by  the  respondent.  That  distinction  is,  that  in  the  cases  of  the 
creation  of  a  power  or  rluty  by  statute,  the  statute  giving  the  power  or 
casting  the  duty  is  alone  looked  to  to  determine  the  power  given  or 
duty  cast,  and  has  provided  its  own  exclusive  remedy  for  the  execution 
of  the  power  or  the  enforcement  of  the  duty.  The  statute  is  complete 
in  itself,  giving  a  power  or  imposing  a  duty  on  its  own  terms — the 
remedy  to  be  taken  in  connection  with  and  as  a  part  of  the  right.  But 
this  is  a  matter  of  legal  inference  from  the  statute,  and  this  inference 
may  be  repelled  by  the  express  language  or  the  general  scope  of  the 
act.  In  this  case,  the  State's  money  is  confided  to  a  certain  class  of 
oflBcers  or  agents;  bond  is  required  of  them  to  secure  the  payment; 
the  act  declares  that  they  shall  be  held  liable  and  subject  to  pay  this 
money.  The  meaning  of  this  is,  not  merely  that  they  shall  be  subject 
to  punishment  for  not  paying,  but  " liable  for  the  payment^'  —  "the 
parties  hereby  held  liable/'  are  the  expressions  used.  This  is  equivalent 
to  saying,  that  they  shall  be  subject  to  the  legal  course  of  proceeding 
for  the  enforcement  of  such  liabilities.    This  is  by  suit  in  this  form. 
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When,  after  this,  a  penalty  is  added  as  a  punishment  for  this  and  other 
violations  of  this  general  duty  of  auctioneers,  it  seems  to  us  no  rules  of 
construction  require  us  to  hold  that  this  penalty  was  intended  to  do 
away  with  the  other  and  only  effectual  remedy  first  given.  We  must 
give  effect  to  the  whole  statute,  and  these  words  quoted  are  wholly 
unnecessary,  if  the  only  remedy  were  that  given  in  the  penal  clause. 

We  have  extended  this  opinion  to  such  length,  that  we  can  only 
briefly  refer  to  the  more  teclmical  points  made  by  respondent: 

1.  We  think  the  point  is  not  well  taken  that  the  defendant  is  only 
liable  upon  his  statement  or  exhibit  of  the  sales  made  by  him.  The 
act  creates  a  liability  for  the  per  centage,  and  this  provision  for  the 
statement  is  only  a  means  of  aiTJving  at  and  enforcing  a  settlement. 
If  the  defendant  fails  of  his  duty  in  this  resppct,  he  is  in  no  better 
situation  than  if  he  discharged  it  —  any  more  than  would  be  a  Treas- 
urer or  Tax  Collector  failing  to  keep  books  or  make  his  returns. 

2.  That  the  fact,  if  it  be  so,  that  the  defendant  was  not  licensed  as 
auctioneer,  or  did  not  give  bond,  is  not  important.  Having  done  the 
business,  and  acted  openly  as  auctioneer,  it  does  not  become  him  to 
deny  the  responsibilities  of  that  character.  He  is  estopped  to  make 
the  denial.  He  cannot  plead  his  own  wrong  in  failing  to  comply  with 
the  law  in  bar  of  his  responsibilities  for  violating  its  provisions. 

3.  The  payment  is  to  be  made  to  the  County  Treasurer.  (Wood's 
Dig,  71,  sees.  18,  20.)  By  the  act,  the  auctioneer  is  made  the  actor; 
he  is  to  make  the  statement  a*  ^  the  payment.  As  the  statement  is  to 
be  made  every  month  for  the  month  preceding,  and  this  shows  the 
money  he  has  on  hand  or  owes  to  the  State  on  this  account,  the  fair 
inference  is  that  he  is  to  pay  over  at  the  time  of  the  statement  what  is 
then  due.  We  see  no  necessity  for  any  demand  in  such  case.  The 
party  is  in  default  by  his  o\^ti  act,  and  is  a  debtor  to  the  State  for  the 
amount  so  due. 

Nor  does  it  seem  that  the  actual  collection  and  receipt  of  money  by 
the  auctioneer  are  necessary  to  create  his  liability  for  the  duty.  It 
attaches  upon  the  sale  of  the  goods. 

4.  This  is  not  a  prosecution,  but  a  civil  action  for  the  recovery  of 
money  due  the  State.  The  suit,  therefore,  is  properly  brought  in  the 
name  of  the  State. 

Judgment  reversed  and  cause  remanded. 

On  petition  for  rehearing,  Baldwin,  J.  delivered  the  opinion  of  the 
Court  —  FiKLD,  C.  J.  and  Cope,  J.  concurring. 
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We  have  examined  the  able  argument  of  the  counsel  for  the  respond- 
ent upon  petition  for  a  rehearing.  But  we  are  not  convinced  that  the 
opinion  reviewed  is,  in  any  substantial  manner,  erroneous.  We  have 
not  decided  that  the  auctioneer  is  responsible  for  the  tax,  if  it  has 
been  prevented,  after  the  exercise  of  all  proper  and  legal  diligence  as 
the  agent  of  the  State,  in  collecting  or  securing  it  That  question 
did  not  necessarily  arise  on  the  case  before  us.  He  was  charged  with 
the  duty  of  collecting  this  tax,  and  it  is  to  be  presumed  as  the  goods  to 
be  sold  by  him  are  placed  in  his  hands,  and  are  ^Id  by  him,  that  he 
has  received  the  proceeds  of  the  sale.  If,  however,  from  any  cause, 
not  attributable  to  the  negligence  on  the  part  of  the  auctioneer,  the 
proceeds  of  the  sale  of  the  goods  could  not  be  or  were  not  collected,  this 
would  present  a  different  case  from  that  in  this  record.  Prima  facie, 
the  auctioneer,  being  charged  by  law  with  a  certain  per  centage  on  the 
amount  of  sales  made  by  him,  is  responsible  for  the  tax  due  the  State ; 
for  it  is  his  duty  to  retain  and  to  pay  over  to  the  State  this  tax.  It 
rests  with  him  to  show  in  answer  to  his  responsibility,  that  from  some 
legal  and  allowable  cause  he  has  not  collected  or  been  able  to  collect 
this  tax.  In  this  case,  no  such  excuse  appears,  and  we  cannot  pre- 
sume that  it  exists.  The  auctioneer,  when  it  appears  that  he  has  sold 
goods,  as  such,  is  chargeable  with  the  tax.  It  is  to  be  presumed  he 
has  retained  it,  as  it  is  his  plain  duty  to  do.  If  he  has  failed  in  that 
duty,  he  is  responsible ;  and  if  from  any  cause  he  is  excusable  for  not 
doing  his  duty,  he  is  bound  to  show  why  he  has  failed  to  discharge  it. 

We  deny  the  motion. 


MOTT  e(  at.  v.  SMITH. 

ejectment  on  a  patent  from  the  United  States  for  land  under  a  Mexican 
grant,  in  which  patent  there  was  incorporated  a  plat  of  survey,  on  the  margin 
of  which  was  a  memorandum  that  the  land  was  surveyed,  under  the  orders  of 
the  United  States  Surveyor  General,  hy  Von  6.,  Deputy  Surveyor,  and  that  the 
field  notes  from  which  it  was  made  had  been  examined  and  approved  by  the 
United  States  Surveyor  General  for  California,  and  were  on  file  in  his  office, 
plaintiff  offered  the  patent  in  evidence,  and  defendant  objected  to  the  survey  it 
■et  forth,  on  the  fpround  that  the  Deputy  Surveyor  who  made  it  was  interested 
la  the  grant:    Held,  that  the  objection  la  untenable;  that  it  is  immaterial 
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whether  the  Deputy  was,  at  the  time,  interested  in  the  grant  or  not,  as  the 
approral  of  the  surrey  by  the  Suryeyor  Qeneral  and  by  the  proper  department 
at  Washington  imparted  yalidlty  to  the  surrey,  and  put  it  beyond  the  reach  of 
attack  in  actions  of  ejectment;  that  such  approyal  was  the  lodgment  of  the 
appropriate  tribunal,  that  the  survey  was  In  conformity  with  the  final  decree 
of  confirmation  —  this  case  having  arisen  previous  to  tbo  Act  of  Congress, 
of  1860,  giving  the  District  Court  supervision  over  the  aictloiL  of  the  Surveyor 
General,  etc. 

Under  the  decision  in  FoasaVt  Case,  (21  How.  445)  It  may  be  traa,  that  the 
Jurisdiction  of  the  United  States  District  Court  previous  to  this  Act  of  Con- 
gress embraced  ail  questions  as  to  the  location  and  boundaries  of  the  lands 
confirmed,  and  could  have  been  exercised  to  control  the  surveys  of  such  lands 
nntll  the  Issuance  of  the  patent;  but  where  no  question  was  made  as  to  the 
form  or  correctness  of  the  survey,  by  proper  parties,  before  the  District  Court, 
pending  the  proceedings  for  confirmation,  the  approval  of  the  survey  by  the 
Surveyor  General  and  by  the  Department  at  Washington  was  final. 

Of  that  approval,  and  also  of  the  regularity  and  validity  of  all  the  different 
proceedings  required  by  the  Acts  of  Congress,  from  the  filing  of  the  petition  of 
the  claimant  before  the  Board  of  Land  Commissioners,  to  the  issuance  of  the 
patent,  the  patent  Itself  Is,  In  an  action  of  ejectment,  not  only  evidence,  but 
conclnsive  evidence  against  the  Government  and  all  parties  claiming  under 
the  Government,  by  title  subsequent,  and  against  parties  claiming  no  higher 
title  than  mere  possession. 

Wbere,  In  ejectment  on  a  patent  from  the  United  States,  reciting  that  the  pat- 
entee had  presented  his  claim  to  the  Board  of  Land  Commissioners,  and  that 
the  claim  was  founded  on  a  Mexican  grant  made  to  Pablo  Gutieras  "  In  the 
•uamer  of  1844,  by  Captain  John  A.  Sutter,  who,  according  to  the  records  of 
the  Board,  derived  his  authority  to  grant  from  Governor  Micheltorena,  on  the 
twenty-seventh  day  of  December,  1844,*'  etc.,  it  was  objected  to  the  introduc- 
tion of  the  patent  In  evidence,  that  It  rested  on  a  grant  from  one  who  had  no 
authority  to  grant:  Held,  that  even  conceding  Satter  had  no  such  authority. 
■till,  the  tribunals  established  by  the  United  States  Government  for  the  express 
purpose  of  ascertaining  and  determining  the  validity  of  grants  claimed  to  have 
been  issued  by  the  Mexican  Gtovernment  having  passed  upon  this  grant  and 
pronounced  it  valid,  its  validity  cannot  be  questioned,  either  by  the  Oovern- 
Bient  or  by  individuals  claiming  under  the  Government,  either  collaterally  In 
ejectment,  or  directly  in  any  other  form  of  proceeding;  that  the  validity  of 
the  grant  has  become  the  law  of  the  case. 

Wliere  a  deed  has  attached  to  It  certificates  of  acknowledgment,  made  at  the 
Hawaiian  Islands,  the  one  by  a  person  who  describes  himself,  in  the  body  of 
the  certificate,  as  "the  principal  Notary  Public"  of  the  Islands,  and  afllzes 
to  his  signature  a  similar  designation  of  his  official  character,  with  his  Notarial 
seal ;  and  the  other  by  a  person  who  describes  himself,  in  the  body  of  his  cer- 
tificate, as  '*  the  Vice  Consul  of  the  United  SUtes  of  America,  at  Honolulu, 
Hawaiian  Islands,**  and  afilxes  to  his  signature  the  designation  of  his  official 
character  as  **  U.  S.  Vice  Consul,*'  and  the  Consular  seal :  Held,  that  the  execn- 
tloa  of  the  deed  was  pHwa  fmoU  sufficiently  proved  to  be  admitted  la  evidence 
against  tha  obtJectloB  that  Ikt  peisoas  before  whom  the  achaowladg— ats  pur- 


Digitized  by 


Google 


SUPBEME  COUET— OCTOBBB  TEEM,  1860.    635 

^»^— ^^^— ^^—  — 

Mott  V.  Smith. 

port  to  hare  been  made  were  not  shown  to  be  the  ofllcera  thej  represent  them* 
selTea  to  be,  and  were  not  authorized  to  take  the  acknowledgments. 

The  general  designation.  In  the  fourth  section  of  the  Act  of  April  16th,  1850, 
a«  to  eonreyances  of  any  Notary  Pnblic.  or  any  Consul  of  the  United  Statea, 
embraces  Notaries  and  Confcals  of  every  grade  —  whether  principal  or  Inferior 
Notary,  or  Consul  General  or  Vice  Consul. 
Hie  certificates  of  a  Notary  Public  or  United  States  Consul,  of  acknowledgment 
of  a  deed,  are  prima  facie  eyidence  of  the  ofllcial  character  of  the  persona 
by  whom  they  are  given. 

In  the  United  States,  certificates  of  the  proof  and  acknowledgment  of  deeds 
executed  in  a  foreign  Jurisdiction  are  generally  received  as  prima  facie  evi- 
dence of  both  the  character  of  the  ofllcers  giving  them  and  the  genuineness 
of  their   signatures. 

Where  a  deed  of  land  in  Yuba  county,  California,  describes  the  grantor,  William 
Johnson,  as  **of  the  Island  of  Hawaii,  Sandwich  Island,*'  and,  after  desig- 
nating the  property  in  which  the  interest  of  the  grantor  is  conveyed  aa  the 
tract  situated  in  the  county  of  Yuba,  and  known  as  "  Johnson's  ranch,*'  and 
giving  its  boundaries,  proceeds  to  state  that  the  ranch  was  originally  granted 
to  Pablo  Gutieras  by  the  Mexican  Government,  and  has  since  been  confirmed 
fo  the  party  of  the  first  part,  by  the  Board  of  Commissioners  to  ascertain  and 
settle  private  land  claims  In  California;  and  then  in  ejectment  on  a  patent 
from  the  United  States  to  William  Johnson,  for  this  land  —  the  patent  being 
in  evidence,  and  referring  to  Johnson  as  claimant,  and  as  the  person  filing  the 
petition  before  the  Land  Commission,  for  confirmation  of  his  claim  under  the 
grant  to  Pablo  Gutieras,  but  not  mentioning  the  residence  of  Johnson  —  thia 
deed  is  offered  in  evidence,  and  objected  to,  on  the  ground  that  there  was  no 
proof  of  the  identity  of  the  William  Johnson  of  the  deed  with  the  William 
Johnson  of  the  patent:  Held,  that  the  deed,  from  the  identity  of  names,  and 
by  its  reference  to  the  source  of  title,  contains  sufficient  prima  facie  evidence 
aa  to  Identity  of  person  to  admit  it  in  evidence;  that  before  additional  proof 
of  tsch  identity  could  be  required,  some  circumstances  must  be  shown  to 
create  doubts  upon  the  pelsL 

In  this  case,  the  original  deed  was  produced  In  Court,  and  the  case  tried  in  Yuba 
county,  where  Johnson  had  formerly  lived  for  years,  and  where  his  signature 
could,  probably,  have  been  easily  proved  or  disproved,  had  there  been  any 
suspicion  as  to  its  genuineness. 

Objections  to  evidence  will  not  be  noticed  In  the  Supreme  Court,  unless  taken 
in  the  Court  below  in  the  first  instance,  if  they  be  of  a  character  which  might 
there  have  been  obviated  by  the  production  of  other  evidence,  or  the  release 
of  the  interest  of  witnesses,  or  an  amendment  to  the  pleadings,  or  In  any 
other  way. 

Where  objections  to  evidence,  though  not  made  In  the  Court  below,  could  not 
be,  under  any  circumstances,  (here  obviated,  such  objections  may  be  taken 
for  the  first  time  in  the  Supreme  Court  —  as  for  example,  objections  to  the 
substantive  cause  of  action,  not  to  its  technical  form  of  statement*  and  to 
the  Jurisdiction  of  the  Court  below,  may  be  presented  In  the  Supreme  Court 
for  the  first  time,  or  may  be  eonsidered  by  the  Court,  whether  its  attention 
be  directed  to  them  or  not 
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Von  S.,  Depntjr  United  States  Surreyor,  was  called  as  a  witneea,  on  behalf  of 
plaintiffs  In  ejectment  on  a  patent,  to  proye  that  the  premises  in  oontroversj 
were  within  the  calls  of  the  patent,  and  in  the  occupation  of  defendant,  and  on 
his  voir  dire  stated  that  he  was  married  to  a  daughter  of  plalntiflCs,  and  had, 
about  two  years  previously,  and  after  the  pat^t  was  issued,  purchased,  in  his 
own  name,  land  covered  by  the  grant,  upon  the  confirmation  of  whic^  the 
patent  issued.  Defendant  objected  to  the  witness,  as  Interested  in  the  grant 
as  part  owner,  and  on  the  ground  that  his  wife  was  interested,  and  hence, 
that  he  was  disqualified:  Held,  that  the  ownership  of  the  witness  in  parcels 
of  land  covered  by  the  grant,  other  than  the  premises  In  controrersy,  did  not 
disqualify  him ;  that  he  could  not,  from  such  ownership,  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the  judgment,  nor  could  the  judgment  be 
legal  eyidence  for  or  against  him  in  any  other  action. 

A  married  woman  cannot  Invest  another  with  power  to  sell  any  Interest  she 
may  possess  In  real  estate,  In  the  absence  of  a  statute  to  that  effect,  and 
there  is  no  such  statute  In  this  State. 

9o  the  efllcacy  of  a  conveyance  of  her  real  estate  by  a  married  woman,  it  is 
essential  that  she  join  with  her  husband  In  Its  execution,  and  state,  on  a 
private  examination  at  the  time,  separate  and  apart  from  him,  and  without  his 
hearing,  that  she  executed  the  same  freely,  without  fear  of  him,  or  compulsion, 
or  undue  influence  from  him,  and  that  she  does  not  wish  to  retract  its  exeeu- 
tlon.  This  private  examination  —  this  determination  of  the  will  as  to  the  re- 
traction of  the  execution  —  are  not  matters  which  can  be  delegated  to  another. 

Where  a  power  of  attorney,  relative  to  real  estate,  authorizes  the  agent  "  to  grant, 
bargain,  and  sell  the  same,  or  any  part  or  proportion  thereof,  for  such  sum  or 
price,  and  on  such  terms  as  to  him  might  seem  meet,**  the  agent  has  no  power 
to  make  a  conveyance  in  consideration  of  love  and  affection  in  the  principal 
for  the  grantee  in  the  conveyance,  and  such  conveyance  Is  on  Its  face  a  nullity. 
The  power  of  attorney  authorises  a  sale  for  a  monled  consideration  only. 

Where,  In  ejectment,  plaintiffs,  husband  and  wife,  introduced  In  evidence  a 
patent  to  one  Johnson,  covering  the  premises,  a  deed  from  Johnson  to  one 
Robinson,  and  a  deed  from  Robinson  to  the  wife,  reciting,  as  its  consideration, 
one  hundred  dollars,  proved  defendant  to  be  in  possession  and  rested,  and 
defendant  moved  for  a  non-suit,  on  the  ground  that  the  evidence  had  not 
established  any  joint  seisin  or  right  of  possession  In  plaintiffs,  but  had  afllrma- 
tlvely  established  that  there  was  no  such  joint  seizin  or  right :  Held,  that  the 
non-suit  was  properly  denied;  that  the  monled  consideration  recited  in  the 
deed  to  the  wife  raises  the  presumption  that  the  property  was  common  prop- 
erty, the  entire  management  and  control  of  which,  with  the  absolute  rlg^t 
of  possession  and  disposition,  were  vested  in   the  husband. 

Held,  further,  that  this  presumption  can  be  overcome  only  by  clear  and  satisfac- 
tory proof  that  the  property  was  acquired  vrlth  the  separate  funds  of  the  wife. 

In  ejectment  for  common  property,  the  action  should  be  In  the  name  of  the  hus- 
band alone.  But  If  the  wife  be  joined,  the  misjoinder  Is  no  ground  of  non-sult 
on  the  trial,  though  it  would  be  ground  of  demurrer  if  the  defect  appeared  on 
the  face  of  the  complaint,  or  for  motion  to  dismiss,  as  to  the  wife,  on  the  trial. 

Id  ejectment  on  a  patent,  defendant  Introduced  a  witness  who  stated  that  he  knew 
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where  the  defendant  resided ;  that  he  knew  where  Dry  creek  was,  and  where  It 
entered  Bear  river ;  that  he  knew  no  other  Dry  creek  than  the  one  named,  and 
did  not  think  there  was  any  other  creek  by  that  name  between  the  foot-hills 
and  the  month  of  Bear  rWer.  He  was  then  requested  to  state,  if  he  knew, 
whether  the  lands  occupied  by  the  defendant  for  the  last  two  years  or  more,  or 
any  part  thereof,  lay  below  Dry  creek  and  Bear  river,  the  counsel  declaring 
the  object  of  the  inquiry  to  be  to  show  that  the  lands  were  not  within  the  calla 
of  the  patent  or  grant.  To  this  inquiry  objection  was  made  and  sustained,  on 
the  ^ound  that  It  did  not  relate  to  the  starting  point  or  monument  named  in 
the  patent;  the  Court  oflTerlng  at  the  time  to  allow  the  witness  to  be  asked 
whether  the  lands  were  situated  below  the  oak  tree  marked  as  the  commence- 
ment or  first  monument  of  the  patent :  Held,  that  the  Court  below  did  not  err 
In  ruling  out  the  testimony,  because  the  question  put  to  the  witness  did  not,  aa 
it  should  have  done  —  limit  the  Inquiry  to  that  Dry  creek,  at  the  junction  of 
which  the  marked  oak  tree  stood  —  It  appearing  from  a  map,  Incorporated  Into 
the  patent,  that  there  were  two  streams  emptying  into  Bear  river,  within  the 
calls  of  the  patent,  each  of  which  was  termed  Dry  creek,  and  tliat  below  one 
of  them,  and  above  the  other,  the  premises  in  controversy  were  situated;  and 
It  further  appearing  that  the  description  in  the  patent  commenced  at  an  oak 
tree  marked  with  a  (z)  and  certain  figures  and  letters,  at  the  junction  of  Dry 
creek  and  Bear  river,  and  the  map  designated  the  position  of  the  tree — the 
starting  point  —  as  at  the  mouth  of  the  lower  Dry  creek. 
From  the  description  In  the  patent,  and  from  the  map,  the  position  of  this  start- 
ing point  was  fixed  beyonil  doubt;  and,  as  the  witness  stated  he  knew  only  of 
one  Dry  creek,  the  inquiry  made  of  him  and  ruled  out  would  only  tend  to  mis- 
lead and  confuse  the  jury,  unless  that  inquiry  were  limited  to  the  Dry  creek 
at  the  junction  of  which  the  marked  oak  tree  stood ;  and  the  ruling  of  the 
Court  did  not  tend  to  exclude  legitimate  proof  that  the  premises  lay  below  the 
creek  which  the  patent  designated,  but  to  require  it  to  be  directed  to  such 
creek,  and  not  to  the  other  creek  of  the  same  name. 

Appeal  from  the  Tenth  District. 

Ejectment  to  recover  a  tract  of  land  in  Tuba  county,  forming,  as 
plaintiffs  claim,  part  of  Johnson's  ranch. 

Plaintiffs  are  husband  and  wife,  and  claim  under  a  patent  from  the 
United  States  to  one  William  Johnson.  Verdict  for  plaintiffs;  judg- 
ment accordingly,  and  defendant  appeals. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court 

McConnell  and  Oarber,  for  Appellant, 

I.  The  Court  erred  in  admitting  the  patent  and  survey  in  evidence 
and  excluding  testimony  going  to  establish  that  the  Surveyor,  Von 
Schmidt,  was  interested  at  the  time  of  such  survey,  and  therefore 
incompetent  to  make  the  same. 
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The  ground  of  the  Court's  action  in  excluding  the  evidence  wag, 
that  it  tended  to  impeacli  the  patent,  and  that  the  defendant  did  not 
stand  in  a  position  to  do  so  successfully.  The  evidence  was  not  offered 
with  that  view,  though  such  a  result  might  possibly  follow  incidentally. 

The  true  ground  upon  which  the  evidence  was  offered,  and  which 
would  authorize  its  admission  by  the  Court,  was,  that  by  the  rules  of 
evidence  of  the  Courts  of  this  State,  an  act  of  a  party  interested  waa 
not  admissible  to  establish  title. 

We  admit  the  rule  to  be  well  established,  that  a  third  party  cannot 
impeach  a  Government  patent,  except  on  the  ground  of  fraud;  and  not 
even  for  fraud,  according  to  the  decisions  of  this  Court.  But  we  appre- 
hend that  a  party  claiming  under  a  patent  is  not,  for  that  reason,  to 
be  exonerated  from  proving  his  case  according  to  our  own  local  laws 
regulating  the  production  of  evidence. 

Now,  we  assume  it  to  be  a  well  founded  rule  of  law,  that  any  ofiQcial 
act  whatever,  to  be  valid,  is  to  be  performed  by  a  person  not  bene- 
ficially interested  in  the  act  itself. 

The  rule  as  to  judicial  acts  has  long  been  established.  In  Dr.  Bon* 
hains  case,  the  Court  of  K.  B.  held  that  even  an  Act  of  Parliament 
empowering  a  man  to  be  a  Judge  in  a  cause  wherein  he  is  interested 
was  a  nullity.  {Dr.  Bonham's  case,  8  Coke's  R.  107,  a.)  The  same  was 
held  to  be  law  in  the  Earl  of  Derby's  case  (12  Coke's  R.  113-114). 

The  same  rule  should  apply  with  equal  force  to  an  official  act  of 
an  executive  nature. 

It  will,  of  course,  be  objected  to  this,  that  the  Government,  by  issu- 
ing the  patent,  confirmed  and  ratified  the  survey.  But  we  answer  the 
objection  by  saying :  First,  that  if  the  act  was  a  nullity  the  Govern- 
ment could  not  ratify  or  confirm  it:  Second,  that  the  Government 
could  not,  by  confirming  a  void  Act,  change  or  modify  our  rules  of 
evidence.  But  it  will  further  be  urged,  that  the  survey  was  an 
essential  part  of  the  patent,  and  that  the  one  could  not  be  introduced 
without  the  other. 

We  are  aware  of  no  law  which  makes  the  survey  a  part  of  the 
patent ;  and  even  if  such  a  law  existed,  it  would  not  affect  our  positioiL 
The  survey  was  intended  to  subserve  a  different  purpose,  viz :  to  estab- 
lish the  locality  of  the  land  granted— whereas  the  patent  is  the  grant 
itself.  Suppose,  that  instead  of  a  patent,  the  plaintiff  had  claimed 
under  a  conveyance  from  an  individual,  and  that  such  conveyance  had 
been  founded  upon  a  survey  by  a  party  interested  under  it;  would  aoch 
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survey  have  been  admissible,  merely  because  the  grantor  had  made  no 
objection  to  the  correctness  of  the  survey?  We  think  not.  But  there 
is  the  same  reason  for  holding  the  rule  to  exist  in  one  case  as  in  tho 
other. 

II.  The  Court  erred  in  admitting  the  conveyance  from  Johnson  to 
Robinson.  The  only  proof  of  the  execution  of  this  conveyance  was 
the  certificates  of  acknowledgment  of  Albert  B.  Bates,  principal 
Notary  Public  of  the  Hawaiian  Islands,  and  Gko.  A.  Lathrop,  United 
States  Vice  Consul  for  Honolulu,  Hawaiian  Islands. 

There  was  no  proof  introduced  that  Albert  B.  Bates  was  a  Notary 
Public  of  the  Hawaiian  Islands,  or  that  Lathrop  was  Vice  Consul  of 
the  United  States  for  the  port  of  Honolulu. 

Upon  this  ground,  we  contend  that  both  certificates  are  insufffcient; 
and  further,  that  the  certificate  of  the  Vice  Consul  is  no  evidence  of 
execution,  because  he  was  not  competent,  by  our  law,  to  take  ac- 
knowledgments. • 

The  respondent  will,  doubtless,  contend  that  the  act  of  the  foreign 
Notary,  like  his  protest  of  a  bill  of  exchange,  authenticates  itself. 

We  admit  that  the  law  goes  thus  far  in  respect  to  notarial  protests, 
etc.,  but  maintain  that  it  is  an  exception  to  the  general  rule,  depend- 
ing upon  principles  of  international  and  commercial  law,  which  do 
not  and  cannot  apply  to  the  case  at  bar.  (2  Oreenleaf  on  Ev.  sea  183 
and  cases  cited.) 

The  question  here  presented  depends  upon  principles  precisely  iden- 
tical with  those  which  govern  the  taking  of  depositions  abroad.  Our 
statute,  it  is  true,  authorizes  foreign  Notaries  to  certify  acknowledg- 
ments.    (Wood's  Dig.  100,  art  341.) 

So  our  Practice  Act  authorizes  depositions  abroad  to  be  taken  by 
County  Judges  and  Justices.  There  is  the  same  reason,  therefore,  for 
saying  that  the  certificate  of  a  foreign  Judge  or  Justice  proves  itself, 
as  there  is  for  saying  that  the  certificate  of  a  foreign  Notary  does. 
(See  Bowen  v.  Bean,  7  Chipman  R.  176 ;  Patterson  v.  Patterson,  Id. ; 
Shepherd  v.  Thompson,  4  N.  H.  213 ;  Wheeler  r.  Shields,  2  Scam. 
348;  Dean  v.  Tygert,  1  A.  K.  Marshall,  172;  Talbot  v.  Bradford,  S 
Bibb,  316.) 

The  presence  of  a  seal  to  the  certificate  does  not  affect  our  argu- 
ment. Seals  may  be  counterfeited  as  readily  as  signatures ;  but  our 
objection  goes  not  to  the  want  of  proof  of  genuineness  of  either  seal 
or  signature,  but  to  the  want  of  proof  of  authority  in  the  person  who 
used  them.    In  other  words,  we  hold  that  the  impression  of  a  seal  only 
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authenticates  the  certificate  as  the  act  of  the  person  whose  act  it  pur- 
ports to  be,  but  does  not  tend  to  establish  his  official  character. 

The  foregoing  observations  are  as  applicable  to  the  Vice  Consular 
certificate  as  to  that  of  the  Notary,  with  this  difference  on!}',  that  the 
Vice  Consul  is  an  officer  of  our  Federal  Government,  and  the  Notary 
an  officer  of  a  foreign  Government.  This,  however,  can  make  ao 
difference,  because  for  nearly  all  judicial  purposes  the  Federal  Gov- 
ernment is  as  foreign  to  us  as  that  of  the  Hawaiian  Islands. 

Another  objection  to  his  certificate  is,  that  our  statute  does  not 
authorize  him  to  take  acknowledgment  of  deeds  abroad. 

The  act  mentions  "Ministers,  Commisioners  or  Consuls'*  ap- 
pointed to  reside  in  foreign  Kingdoms,  etc.,  as  competent  to  take  the 
acknowledgment  of  persons  executing  deeds  there,  etc.  The  term 
"Consul"  does  not  include  Vice  Consul.  Commercial  agents  are 
classed  by  writers  upon  international  law  as  follows: 

1.  Consuls  who,  generally  speaking,  exercise  consular  jurisdiction 
in  a  single  port,  or  a  particular  district  of  the  country  to  which  they 
are  accredited. 

2.  Consuls  General,  who  exercise  their  functions  over  several  places, 
and  sometimes  a  whole  country. 

3.  Vice  Consuls,  whose  jurisdiction  is  confined  within  narrower 
limits  than  that  of  Consuls.  (2  Phillimore's  Law  of  Nations,  235- 
248;  15  Law  Library,  6th  series;  1  Kent's  Comm.  41;  Wheaton's 
Law  of  Nations,  282.)  Though  performing  similar  duties  within 
their  respective  spheres,  these  officers  are  really  distinct  and  independ- 
ent of  each  other.  (See  also  Acts  of  Congress  of  April  14th,  1792, 
Ch.  24,  and  of  February  28th,  1803,  Ch.  62;  Kent's  Comm.  sees. 
43,  44.) 

Again :  There  was  no  proof  of  the  identity  of  Johnson  of  the  deed 
with  Johnson  of  the  patent.  The  Court  will  observe  that  the  patent 
is  issued  to  William  Johnson,  a  resident  of  California :  and  the  deed 
is  executed  by  a  person  of  the  same  name,  it  is  true,  but  resident  in 
the  Hawaiian  Islands.  Now,  we  contend  that  identity  of  ntfme  is  not 
sufficient  evidence  of  identity  of  person,  especially  when  it  is  madw 
to  appear,  as  in  this  case,  that  the  one  mentioned  in  the  patent  re- 
sided in  California,  and  the  one  mentioned  in  the  deed  resided  in  a 
distant  country. 

The  law  presumes,  from  the  fact  that  William  Johnson  of  the  patent 
resided  in  California  at  the  time  it  issued,  that  he  still  resides  here,  and 
from  the  fact  that  W^illiam  Johnson  of  the  conveyance  executed  it  in 
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the  Hawaiian  Island?,  and  was  known  to  the  officers  there,  that  he 
resided  there.  (Prather  v.  Palmer,  4  Pike  [Ark.]  R.  486;  Sleeper  v. 
Middleworth,  4  Den.  431.)  And  these  two  counter  presumptions  are 
more  than  sufficient  to  overcome  the  very  slight  presumption  arising 
from  identity  of  names.  In  fact,  we  believe  that  mere  identity  of 
names  has  never,  unless  in  certain  peculiar  cases,  been  considered  as 
amounting  to  proof  at  all.  {Doe  ex  dem,  Hanson  v.  Smith,  1  Camp. 
197 ;  Middleton  v.  Sandford,  4  Id.  34;  Clevinger  v.  Hill  4  Bibb,  498; 
Stokes  V.  Dawes,  4  Mason,  268.) 

III.  Von  Schmidt  was  an  incompetent  witness  —  1st.  Because  he 
had  a  direct  interest,  in  the  event  of  the  suit,  by  reason  of  his  relation 
to  the  daughter  of  Mary  Jane  Mott.  Being  entitled  to  the  use  and 
enjoyment  of  the  separate  estate  of  his  wife  —  subject,  perhaps,  to 
reasonable  compensation  to  her  for  such  use  —  he  was  interested. 
(Act  relating  to  Husband  and  Wife,  Wood's  Dig.  488.)  2d.  As  hus- 
band of  such  daughter,  he  could  not  testify  in  an  action  brought  for 
her  benefit.  (1  Greenl.  Ev.  sec.  341,  497.)  The  deed  from  Patterson 
and  wife  by  Von  Schmidt,  as  attorney,  conveyed  the  land  to  Mary 
Jane  Mott  ^'  in  trust  for  the  benefit  of  her  children."  Von  Schmidt's 
wife  was  directly  interested  in  the  estate  conveyed  to  her  mother,*  and 
hence  in  the  event  of  the  action;  and  neither  he  nor  his  wife  could 
testify. 

The  only  answer  we  can  conceive  that  may  be  made  to  this  position 
is,  that  upon  the  trial  the  plaintiffs  relied. upon  conveyances  from  the 
patentee,  Johnson,  through  Henry  E.  Robinson,  and  not  upon  the  deed 
from  Patterson  and  wife;  but  this  objection  is  really  of  no  force  what- 
ever. 

The  action  of  ejectment  is  solely  a  proceeding  to  recover  possession 
of  land,  etc.  It  may  be  sustained  upon  any  title  and  upon  any  estate, 
though  theoretically  it  was  formerly  supposed  to  lie  in  favor  of  a 
termor  alone^  but  at  this  day,  and  in  our  State,  even  this  theory  is 
exploded,  and  now  the  action  will  lie  wherever  the  party  is  entitled 
tc  the  possession,  without  reference  to  how  he  is  entitled. 

Upon  recovering  the  possession,  the  plaintiff  is  in,  by  virtue  of  what- 
ever title  he  may  have  in  the  premises.  Thus,  if  he  is  a  termor,  he  is 
in  as  tenant  for  years;  if  he  has  an  estate  tail,  he  is  in  as  tenant  in 
tail,  etc.  (See  Adams  on  Ejectment  — S.  327-328;  1  Burrows,  114; 
4  Munford,  382;  13  Vt.  183;  3  Harrington,  489;  3  Johns.  270.) 

It  is  upon  thi^  principle  that  a  number  of  ejectments  will  lie  for  the 
same  land.    It  follows  from  this,  that  whatever  judgment,  ilary  Jan« 
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Mott  could  have  recovered  in  this  action,  would  enure  to  the  support 
and  benefit  of  whatever  title  she  may  have  had  in  the  premises.  If 
she  ^claimed  in  her  own  right,  she  would  be  in  of  her  own  right;  if 
she  claimed  as  trustee,  she  would  be  in  as  trustee;  and  hence,  as  a 
matter  of  course,  the  persons  beneficially  intei;ested  in  the  trust  were 
directly  interested  in  the  recovery.  The  result  is  not  changed  because 
the  plaintiflte  did  not  rely  on  Patterson's  deed  to  prove  title;  for  sup- 
pose they  had  (as  they  could  have  done)  relied  exclusively  on  prior 
possession,  instead  of  deraigning  a  paper  title,  no  one  would  pretend 
that  the  recovery  would  not  enure  to  the  benefit  of  whatever  paper 
title  they  may  have  had  at  the  time. 

lY.  The  nonsuit  should  have  been  granted.  The  deed  from  Bob- 
inson  to  the  wife,  expressing  a  moneyed  consideration,  and  theie  being 
no  proof  that  it  was  a  gift  to  the  wife,  or  to  her  separate  use,  the  prop- 
erty became  common  property,  with  entire  management  and  control  in 
the  husband.  (Wood's  Dig.  487,  art  2605,  488;  art  2612.)  Hence, 
he  alone  ought  to  have  sued. 

V.  The  Court  erred  in  excluding  the  evidence  oflEered  by  the  de- 
fendant to  prove  that  the  locus  in  quo  was  not  within  the  calls  of  the 
patent 

The  patent  limits  the  grant  in  one  direction  by  "  a  marked  oak  tree 
ai  the  mouth  of  Dry  creek." 

Our  offer  was  to  show  that  the  land  in  controversy  was  below  the 
mouth  of  Dry  creek,  and  therefore  not  a  part  of  the  land  granted. 

The  call  was  of  a  duplex  character ;  that  is  to  say,  there  must  be,  in 
order  to  conform  to  the  patent,  a  marked  tree,  and  it  must  stand  at 
the  mouth  of  Dry  creek. 

It  is  true>  that  there  may  be  a  mistake  in  the  description,  and  the 
creek,  at  the  mouth  of  which  the  tree  stands,  may  be  some  other  creek 
than  Dry  creek,  and  such  an  error  will  not  probably  vitiate  the  patent 
But  the  plaintiffs  themselves  claim  the  mouth  of  the  cretk  as  a  com- 
ponent part  of  the  call,  and  do  not  pretend  that  there  is  any  error  of 
description. 

The  Court  will  observe  that  it  is  entirely  a  question  of  the  admissi- 
tility  of  the  evidence  —  not  of  its  effect  when  admitted.  There  is  no 
question  presented  as  to  whether  the  marked  tree  should  predominate 
fifi  a  call  over  the  ''mouth  of  the  creek,"  in  the  minds  of  the  jury;  but 
*te  point  is,  whether  the  jury  was  not  entitled  to  know  all  the  fads 
relative  to  the  matter,  and  especially,  whether  such  marked  tree  did 
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stand  at  the  month  of  ^^  Dry  creek/^  and  whether  Dry  creek  was  or 
was  not  above  the  disputed  land. 

Z.  Montgomery,  also  for  Appellant. 

B.  8.  MesicJcj  for  Bespondenta. 

I.  The  patent  and  survey  were  properiy  admitted.  (Touni  v. 
Howell,  14  Cal.  465;  Waterman  v.  Smith,  13  Id.  373;  Moore  v.  WU^ 
hineon.  Id.  478.) 

II.  On  the  trial,  no  objection  was  taken  to  the  admission  of  the 
deed  from  Johnson  to  Bobinson,  and  therefore  such  objection  will  not 
be  heard  in  this  Court  But  if  made,  the  objection  was  not  valid. 
{Jackson  v.  King,  5  Cow.  237.) 

The  only  objections  made  to  the  admission  of  the  deed  on  the  trial 
were,  '^that  its  execution  waB  not  sufSciently  proved;  that  neither  of 
the  persons  before  whom  the  acknowledgments  purport  to  have  been 
made  were  proved  to  have  been  the  officers  they  represented  them- 
selves to  be,  and  that  neither  of  said  officers  had  any  authority  to  take 
acknowledgments  of  deeds.'' 

1.  This  deed,  being  acknowledged  and  certified,  waa  entitled  to  be 
read  in  evidence  without  further  proof.    (Wood^s  Dig.  103,  art  366.) 

2.  The  person  taking  the  acknowledgment  styled  himself  such  an 
officer  as  waa  authorized,  namely,  a  "  Notary  Public  of  the  Hawaiian 
Islands,''  and  that  was  prima  facie  evidence  of  the  fact  that  he  waa  so. 
Bee  2  Phil.  Ev.  ed.  1859,  note  479,  585;  4  Id.  1850,  461,  and  cases 
cited  there;  where  it  is  said,  '^  where  the  officer  taking  the  same 
(acknowledgment)  styles  himself  such  an  officer  as  is  authorized,  that 
will  be  prima  fade  evidence  of  the  fact  of  his  being  so."  (2^  Greenl. 
Ev.  sec.  298 ;  Thurm^n  v.  Cameron,  24  Wend.  87 ;  8t.  John  v.  Croel, 
6  Hill,  574,  and  note;  Livingston  v.  McDonald,  9  Ohio,  169;  Session 
$t  al.  v.  Reynolds,  7  Smedes  &  M.  130.) 

The  same  may  be  said  of  the  acknowledgment  of  the  Vice  Consul, 
if  he  have  such  authority. 

3.  The  Notary  Public  whose  certificate  of  acknowledgment  is  to  the 
deed,  had  authority  to  take  and  certify  such  acknowledgments.  (Wood's 
Dig.  100,  art.  341,  subdiv.  3.) 

III.  Von  Schmidt's  evidence  was  properly  admitted. 
Defendant  objected  to  its  admission,  on  two  grounds  of  interest — • 

one  arising  from  his  relation  to  the  grant  in  his  own  right,  the  other 
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from  hig  relatioii  to  the  land  in  controversy  through  his  wife,  under 
the  deed  from  Patterson  and  wife  to  Mrs.  Mott. 

1.  As  to  the  first  ground  of  interest,  it  is  sufficient  to  refer  to  his 
testimony  given  in  his  examination  on  his  voir  dire,  all  of  which  was 
as  follows: 

**  I  purchased  land  on  this  grant  alK>ut  two  years  ago  in  my  own 
name.    It  was  after  the  patent  had  issued." 

A  purchaser  of  land  on  this  Johnson  grant  could  hardly  be  disquali- 
fied generally  from  testifying  in  relation  to  all  the  lands  covered  by 
it.  This  testimony  does  not  show  the  witness  in  any  way  interested  in 
this  case. 

2.  As  to  the  second  ground,  the  answer  is  equally  plain. 

It  was  predicated  upon  a  deed  to  Mrs.  Mott  from  Patterson  and 
wife  by  Von  Schmidt,  as  attorney  in  fact.  It  nowhere  appears  that 
Patterson  and  wife,  or  either  of  them,  ever  had  any  property  in  this 
State.  Their  deed  to  Mrs.  Mott  stands  whollv  unconnected  with  any 
title,  ownership  or  possession  whatever  to  the  property.  Moreover,  it 
was  executed  under  a  power  of  attorney  given  by  them  to  Von  Schmidt, 
and  that  power  did  not  authorize  the  deed.  The  power  only  author- 
ized Von  Schmidt  to  sell  and  convey  for  the  best  price  that  could  be 
procured,  that  is,  for  a  money  consideration.  This  is  a  deed  of  gift  in 
consideration  of  love  and  affection  for  Mrs.  Mott  and  her  children. 
Hence,  it  was  unauthorized  and  of  no  effect.  It  was  not  the  deed  of 
Patterson  and  wife.  It  created  no  estate  whatever  in  Mrs.  Mott.  It 
was  void.     (Dupont  v.  Wertheman,  10  Cal.  354.) 

Mrs.  Mott  could  predicate  no  rights  upon  that  deed,  and  no  Court 
could  aid  her  in  the  exercise  of  any  under  it.  From  it  she  derived  no 
rights  or  powers.  Equally  from  it  flowed  no  rights  to  her  children,, 
and  Von  Schmidt,  the  husband  of  one  of  them,  could  not  be  interested, 
or  made  thereby  incompetent  to  testify. 

TV.    The  motion  for  a  nonsuit  was  properly  overruled. 

The  ground  of  the  motion  was  a  want  of  joint  seizin,  or  right  of 
possession,  in  the  plaintiffs  to  the  land  in  controversy.  Upon  this 
point  we  say: 

1.  The  deed  from  Robinson  to  Mrs.  Mott  was  admitted,  without 
objection  in  this  respect,  to  sustain  the  title  of  plaintiffs.  It,  at  least, 
sustained  the  right  of  the  husband,  and  he  could  not  be  nonsuited. 
{Tnfjrnham  v.  Baldwin,  12  Barb.  19.) 

8.  If  the  complaint  did  not  show  a  right  in  the  wife  to  tne  —  %.  e.. 
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showed  a  misjoinder  of  parties  plaintiff  —  the  objection  could  be 
taken  only  by  demurrer.  If  not  so  taken,  the  objection  was  waived. 
(Pf.  Act,  sees.  40  and  45.) 

3.  But  grant  that  defendant  did  demur;  such  demurrer  was  over- 
ruled by  the  Court  below.  Defendant  answered,  and  has  not  assigned 
gQch  nding  on  the  demurrer  as  error,  and,  .therefore,  thi»  Court  will 
not  review  it,  even  though  erroneous,  and  the  case  will  stand  in  this 
Court  as  though  no  demurrer  had  been  interposed,  or  the  ruling  was 
fttrictly  correct. 

4.  As  the  deed  from  Robinson  to  Mrs.  Mott  presumptively  made  the 
land  in  controversy  community  property,  and  of  such  property  "the 
husband  and  wife,  during  coverture,  are  jointly  seized."  So  this 
Court  held  in  Beard  v.  Knox,  5  Cal.  256 ;  Scott  v.  Ward,  13  Id.  458. 

And  such  seems  to  be  the  doctrine  held  in  Wright  v.  Hays,  10  Tex. 
133;  11  Id.  637. 

V.  The  Court  properly  ruled  out  this  question:  *' State,  if  you 
know,  whether  the  land  occupied  by  the  defendant  for  the  last  two 
years  or  more,  or  any  part  thereof,  lies  below  the  junction  of  Dry 
creek  and  Bear  river  ?" 

Plaintiffs  objected  to  this  question,  because  instead  of  its  referring 
to  the  starting  point  or  monument  named  in  the  patent,  it  referred  to 
the  junction  of  Dry  creek  with  Bear  river. 

It  cannot  be  said  that  the  question  involved  was  the  right  of  the 
defendant  to  introduce  evidence  to  show  that  the  land  was  outside  the 
patent  That  right  was  not  denied  him.  If  the  land  were  below  the 
starting  point,  or  first  monument  mentioned  in  the  patent,  then  it  was 
not  in  it;  if  above,  then  it  was  in  it.  The  starting  point  or  monument 
in  the  patent,  was  ^^  an  oak  tree  marked  with  a  cross,  (z)  and  with  the 
letters  and  figures  J.  R.  and  S.  1  and  122,  at  the  junction  of  Dry 
creek  and  Bear  river,'^  etc.  Von  Schmidt  testified  that  he  marked  that 
tree,  all  but  the  cross,  (x)  and  the  land  in  dispute  was  over  one  mile 
and  a  half  above  the  tree.  The  map  shows  two  principal  streams 
called  Dry  creek,  putting  into  Bear  river,  one  where  this  oak  tree 
stands,  i.  e.,  at  the  starting  point,  and  another  about  two  miles  above. 
The  witness  Scott,  who,  under  a  special  appointment  by  th«  Court  for 
that  purpose,  in  this  suit,  had  surveyed  the  premises  in  dispute,  not 
only  testified,  on  his  direct  examination,  that  he  had  made  such  survey 
under  the  order  of  the  Court,  and  knew  that  the  lands  in  dispute  were 
included  in  the  patent,  and  defendant  was  living  on  them;  and  on  his 
Vol.  XVI.— 85 
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examination  by  defendant,  testified  that  he  knew  where  Dry  creek 
waa,  and  where  it  emptied  into  Bear  river,  and  that  the  mouth  of  Dry 
creek  was  below  the  land  in  controversy;  but  also,  in  hia  reexamina- 
tion, further  testified,  that  "  there  are  many  streams  putting  into  Bear 
river  there."  Now,  about  the  position  of  that  "  oak  tree  **  there  could 
be  no  difficulty  and  no  difference  of  opinion,  but  there  might  be  much 
about  the  locality  of  Dry  creek.  Either  of  the  many  streams  putting 
into  Bear  river  ther^  would  bear  the  name  of  Dry  creek,  and  thus 
the  lower  line  of  the  patent  be  varied,  as  the  notions  of  the  witnesses 
might  vary,  as  to  which  of  the  many  streams  was  the  Dry  creek. 

The  question,  then,  which  defendant  insisted  upon  asking  was  in 
effect,  whether  the  land  was  below  the  mouth  of  that  which  the  wit^ 
ness  called  Dry  creek,  without  regard  to  the  "oak  tree.'*  This  was 
but  an  effort,  and  tended  to  confuse  the  minds  of  the  jury;  and  while 
it  was  not  permitted  to  be  done  directly,  it  tended  indirectly  to  im- 
peach the  patent,  and  afford  to  jurors  a  pretext  for  refusing  to  recog- 
nize the  rights  of  the  plaintiffs  to  the  land  in  controversy,  though 
above  the  "  oak  tree  "  and  within  the  patent. 

The  Court  was  right  in  limiting  defendant  to  this  "  oak  tree,'*  which 
was  fixed  and  certain — the  imperative  call  of  the  patent — and 
refusing  to  allow  him  to  ignore  this^  and  wander  about  upon  the  de- 
scriptive calls  of  the  patent,  which  were  changeable  and  uncertain.  It 
is  a  well  settled  rule  of  law,  that  the  imperative  calls  of  a  grant  must 
be  first  gratified. 

The  junction  at  which  the  bounding  tree  stood  was  but  a  matter  of 
description  where  to  find  the  tree.  The  tree  might  stand  more  or  lesa 
remote  from  the  junction,  on  either  side  of,  or  even  in  either  creek  or 
river,  and  the  descriptive  call  be  answered.  The  point  of  beginning 
must  be  fixed,  that  there  may  be  certainty  —  that  the  grant  may  not  be 
"  floating  '* —  and  hence  the  necessity  of  confining  the  evidence  to  this 
bounding  "  oak  tree.''  (Budd  v.  Brooke  et  ah,  3  Gill,  198 ;  WUson  v. 
Inloes,  6  Id.  121.) 

The  lands  might  be  below  the  mouth  of  Dry  creek,  and  not  below 
this  oak  tree,  and,  therefore,  not  outside  of  the  patent. 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Baldvtik,  J.  and 
Cope,  J.,  concurring. 

On  the  trial  of  this  action,  the  plaintiffs  gave  in  evidence  a  patent  of 
the  United  States  for  a  tract  of  land  situated  in  the  county  of  Yuba, 
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embracing  the  premises  in  controversy,  issued  to  one  William  Johnson, 
bearing  date  of  tlie  third  day  of  August,  1857.  This  patent  recites 
that,  on  the  eighth  of  March,  1852,  the  patentee,  under  the  provisions 
of  the  Act  of  Congress  of  March  3d,  1851,  presented  his  petition  to 
the  Board  of  Land  Commissioners  for  the  confirmation  of  his  title  to 
the  tract  known  as  "  Johnson's  Rancho,*'  containing  five  leagues,  situ- 
ated on  Bear  river,  a  tributary  of  the  Sacramento;  that  his  claim  was 
founded  on  a  Mexican  grant  made  to  Pablo  Gutieras,  "  in  the  summer 
of  1844,  hy  Captain  John  A,  Sutter,  who,  according  to  the  records  of 
the  Board,  derived  his  authority  to  grant  from  Governor  Micheltorena, 
on  the  twenty-seventh  day  of  December,  1844 ;"  that  in  April,  1845, 
the  tract  was  sold  and  conveyed  by  Sutter,  in  his  capacity  as  Judge  o£ 
the  "  Jurisdiction  of  the  Sacramento,''  to  the  petitioner ;  that  in  No- 
vember, 1856,  the  case  being  on  appeal  before  the  United  States  Dis- 
trict Court,  and  the  Attorney  Gteneral  of  the  United  States  having 
given  notice  that  the  appeal  would  not  be  further  prosecuted,  and  a 
stipulation  of  the  District  Attorney  of  the  United  States  for  the  dis- 
missal having  been  entered,  a  decree  was  rendered  dismissing  the  ap- 
peal, and  granting  leave  to  the  claimant  to  proceed  under  the  decree 
of  the  Land  Commission  as  a  final  decree ;  and  that  a  plat  and  certifi- 
cate of  the  survey  of  the  tract  thus  confirmed,  authenticated  by  the 
signature  of  the  Surveyor  General  of  the  Public  Lands  in  California, 
were  presented  to  the  Commissioner  of  the  General  Land  Office.  The 
plat  and  accompanying  certificate  are  then  set  forth  in  full;  the  de- 
scription of  the  premises  commencing  "  at  an  oak  tree  marked  with  a 
cross,  (x)  "  and  with  certain  designated  letters  and  figures  "at  the 
junction  of  Dry  creek  and  Bear  river,"  and  giving  the  courses  and  the 
distances  between  the  several  stations  in  chains  and  links,  until  the  en- 
tire tract  is  closed ;  and  are  followed  by  the  operative  words  of  grant 
on  the  part  of  the  United  States  to  the  patentee.  The  plat  incorpo- 
rated into  the  patent  bears  on  its  margin  a  memorandum  that  it  was 
surveyed,  under  the  orders  of  the  United  States  Surveyor  General,  by 
A.  W.  Von  Schmidt,  Deputy  Surveyor,  in  November,  1856,  and  that 
the  field  notes  from  which  it  was  made  had  been  examined  and  ap- 
proved by  the  United  States  Surveyor  General  for  California,  and 
were  on  file  in  his  office.  When  the  patent  was  offered  in  evidence,  ob- 
jection was  taken  to  the  survey  it  sets  forth,  as  well  as  to  itself — to  the 
survey,  on  the  ground  that  the  Deputy  Surveyor  who  made  it  was  in- 
terested in  the  grant;  and  to  the  patent,  on  the  ground  that  it  rests 
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upon  a  reputed  Mexican  grant  from  one  who  was  not  authorized  to 
issue  such  grant     Other  grounds  were  stated,  but  they  do  not  merit 
consideration.     The  above  alone  require  notice.     The  objection  based 
on  them  was  overruled,  and  the  patent  admitted,  and,  in  our  opinion, 
very  properly  so.     The  patent  itself  was  an  answer  to  the  objection  to 
the  survey.     It  was  of  no  consequence  whether  the  Deputy  Surveyor 
was  or  was  not  interested  in  the  grant  at  tlie  time.     It  was  not  an  ac- 
tion which  gave  character  to  the  survey  actually  made;  it  was  the  ap- 
proval by  the  Surveyor  General  of  the  United  States  for  California, 
and  by  the  proper  department  at  Washington,  which  imparted  to  it 
ralidity,  and  placed  it  beyond  the  reach  of  attack  in  actions  of  eject- 
ment    That  approval  was  the  judgment  of  the  appropriate  tribunal 
that  the  survey  presented  was  in  conformity  with  the  final  decree  of 
confirmation.     We  are  speaking  now,  it  is  to  be  observed,  of  a  case 
arising  previous  to  the  legislation  of  Congress,  vesting  in  the  United 
States  District  Court  a  supervision  over  the  action  of  the  Surveyor 
General  in  the  matter  of  surveys  of  lands  claimed  under  confirmed 
Mexican  grants.     It  may  be  true,  also,  according  to  the  recent  deci- 
sion in  the  Fossatt  case,  (21  How.  445)  that  the  jurisdiction  of  the 
United  States  District  Court,  previous  to  the  legislation  referred  to, 
embraced  all  questions  as  to  the  location  and  boundaries  of  the  lands 
confirmed,  and  could  have  been  exercised  to  control  the  surveys  of 
•uch  lands  until  the  issuance  of  the  patent ;  but  where  no  question  was 
made  as  to  the  form  and  correctness  of  the  survey,  by  proper  parties, 
bt^fore  the  District  Court,  pending  the  proceedings  for  confirmation, 
i\w  approval  of  the  officers  designated  was  final.    Of  that  approval, 
ft«d  also  of  the  regularity  and  validity  of  all  the  different  proceedings 
m|\iired  by  the  acts  of  Congress,. from  the  filing  of  the  petition  of  the 
(^Uiniant  before  the  Board  of  Land  Commissioners,  to  the  issuance 
\»f  \h\^  patent,  the  patent  itself  was,  in  this  form  of  action,  not  only 
t^vhlrtiro,  but  conclusive  evidence  against  the  Government,  and  all  par- 
tioM  rt«ittiing  under  the  Government  by  title  subsequent;  much  more 
m>  ju»alhi*t  parties  claiming  no  higher  title — which  is  the  present  case, 
Hi»  f  ir  urt  the  record  discloses — than  that  of  mere  possession. 

'V\u^  patent  itself  also  furnishes  an  answer  to  the  objection  that  it 
ri'> It'll  upon  n  reputed  Mexican  grant  from  one  who  was  not  authorized 
to  i'  Mie  the  K^rant.  It  is  only  from  the  recitals  of  the  patent  that  the 
.  K  ir.h  tor  of  the  srrnnt  is  known.  From  them  it  would  appear  that  the 
j\A\\{  bolouLTd  l<»  that  class  which  grew  out  of  the  document  well 
\^lu^\\\\  i[\u\  dtwii^nntod  through  the  vallev  of  the  Sacramento  as  ^'  Sut- 
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ter's  general  title."  This  document  bears  date  of  the  twenty-second 
day  of  December,  1844,  and  if  the  authority  exercised  were  derived 
from  it  —  the  date  given  in  the  recitals  —  the  twenty-seventh  day  of 
December  is  a  mistake.  If  Sutter  were  clotlied'with  any  other  power 
to  issue  any  evidence  of  title,  we  are  not  informed  of  it,  and  it  is  noc 
pretended  by  counsel  that  he  was  so  clothed ;  but  if  such  were  the  case, 
the  fact  would  not  affect  our  conclusions  as  to  the  objection  taken. 
We  shall,  therefore,  assume  that  reference  was  intended  to  that  docu- 
ment. Besides  this  error  of  dates,  there  is  evidently  an  omission  in 
the  recitals.  They  speak  of  the  grant  as  made  by  Sutter  in  the  sum- 
mer of  1844,  by  authority  derived  from  Micheltorena  in  December, 
1844 ;  that  is,  by  authority  subsequently  acquired.  The  petition  to  the 
Governor  for  a  grant  was  probably  presented  in  the  summer  of  1844, 
and  perhaps  the  words  omitted  had  reference  to  this  presentation. 
But  it  is  not  material  in  what  way  the  inconsistency  is  explained. 
The  fact  that  a  grant  was  issued  by  Sutter,  who  assumed  to  act  by 
authority  derived  from  Micheltorena,  appears,  and  this  fact  con- 
stitutes the  point  of  the  objection.  A  copy  of  the  document  men- 
tioned will  be  found  in  the  opinion  of  Mr.  Justice  Campbell,  of  the 
Supreme  Court,  in  the  case  of  The  United  States  v.  Xye,  (21  How. 
410)  and  is  as  follows: 

"Manuel  Micheltorena,  Brigadier  General  of  the  Mexican  army, 
Adjutant  General  of  the  Plana  Mayor,  Governor,  Commandant  Gen- 
eral, and  Inspector  of  the  Department  of  the  Californias. 

"  The  Supreme  Departmental  Goveniment  being  unable,  in  conse- 
quence of  its  incessant  occupations,  to  draw  up,  one  by  one,  the  respect- 
ive title  papers  (titulos)  for  those  citizens  who  have  solicited  lands, 
with  infonne  in  their  favor,  of  Mr.  Augustus  Sutter,  Captain  and 
Judge, charged  with  the  jurisdiction  of  New  Helvetia  and  Sacramento. 

**  In  the  name  of  the  Mexican  nation,  I  do,  by  these  letters,  confer 
upon  them  and  their  families  the  property  of  tlie  lands  designated  in 
their  respective  applications  (instancias)  and  maps,  (disenos)  upon 
all  and  each  one  who  have  solicited  (the  same)  and  obtained  the 
favorable  informe  of  the  aforesaid  Mr.  Sutter,  up  to  the  day  of  this 
date,  so  that  nobody  shall  have  power  to  question  their  right  of  prop- 
erty—  a  copy  hereof,  which  Mr.  Sutter  shall  hereafter  give  them, 
serving  them  for  a  formal  title,  with  which  thoy  will  present  them- 
selyes  to  this  government,  in  order  to  extend  the  same  title  in  due 
form,  and  on  stamped  paper. 

"And  that  it  may  remain  firm  and  stable  in  all  time,  I  give  this 

Digitized  by  VjOOQIC 


550  SUPREME  COUKT  —  OCTOBER  TERM,  1860. 

Mott  r.   Smith. 

document,  which  shall  be  recognized  and  respected  by  all  the  authori- 
ties, civil  and  military,  of  the  Mexican  nation,  in  this  and  the  other 
departments;  authenticated  with  the  military  and  Governmental  seals, 
in  Monterey,  this  twenty-second  day  of  December,  one  thousand  eight 
hundred  and  forty-four. 

"  MiCHELTORENA." 

This  document  and  the  titles  claimed  under  it  were  the  subject  of 
consideration  by  the  Supreme  Court  of  the  United  States,  in  the  cases 
of  The  United  States  v.  Nye,  cited  above,  and  of  The  United  States  v. 
Bassett  (21  How.  412).  In  the  first  dase,  Mr.  Justice  Campbell,  who 
delivered  the  opinion  of  the  Court  in  both  cases,  states  that  the  docu* 
ment  had  no  reference  to  the  colonization  laws  of  Mexico ;  that  it  waa 
issued  by  the  Governor  to  enable  Sutter  to  raise  a  military  force  for 
his  assistance  against  insurgent  chiefs,  who  had  determined  to  expel 
him  from  the  country ;  that  it  had  no  signification  except  as  an  appeal 
to  Sutter,  and  persons  under  Sutter's  influence  to  come  to  his  relief, 
and  as  a  promise  to  them  of  a  liberal  distribution  of  land  in  ca&e  their 
assistance  proved  successful;  that  the  issue  of  the  war  was  fatal  to 
Micheltorena,  who  was  compelled  to  leave  the  country,  and  that  what- 
ever power  the  document  conferred  upon  Sutter  was  then  abrogated, 
if  not  previously.  In  the  second  caae,  Mr.  Justice  Campbell  say?: 
*'  The  promises  of  Micheltorena  to  Sutter,  and  through  Sutter  to  the 
foreign  volunteers,  did  not  confer  a  title  to  any  part  of  the  public 
domain,  nor  perfect  any  incipient  pretension  into  a  vested  interest. 
The  parties  looked  to  the  contingency  of  a  suppression  of  the  revolt 
and  the  maintenance  of  the  power  of  the  Governor  for  the  fulfill- 
ment of  these  promises.  In  this  they  were  disappointed."  In  the 
two  cases  before  the  Supreme  Court,  a  certified  copy  of  "Sutter's 
general  title"  was  not  delivered  to  the  claimants  after  the  defeat 
and  abdication  of  Micheltorena,  a  circumstance  referred  to  in 
the  opinion.  In  the  present  case,  it  would  appear  that  it  had  been 
previously  delivered.  Whether  this  fact,  had  it  existed  in  those 
cases,  would  have  affected  their  determination,  it  is  immaterial  to 
inquire.  It  probafely  would  not  have  had  any  influence.  Assum- 
ing, then,  that,  as  a  matter  of  fact,  the  grant  was  issued  by  Sutter 
without  authority,  the  answer  to  the  objection  taken  on  that  ground 
is  perfect;  it  has  been  decided  otherwise  by  the  tribunals  established 
by  the  United  States  for  the  express  purpose  of  ascertaining  and 
^^^termining  the  validity  of  grants  claimed  to  have  been  issued  to 
"^dnals  by  authority  of  the  Mexican  government.    Thiarparticolar 
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grant  those  tribunals  have  passed  upon  and  pronounced  valid,  entitling 
the  claimant  to  a  recognition  and  confirmation  of  his  claim  thereunder. 
The  United  States  have  their  officers  to  take  charge  of  their  interests, 
and  to  conduct  legal  proceedings  on  their  behalf,  before  the  tribunals 
of  the  country.  The  highest  officer  for  that  purpose  in  the  Union,  with 
supervision  over  proceedings  in  each  district,  is  the  Attorney  General ; 
the  highest  officer  for  a  particular  district,  subject  to  such  general 
supervision,  is  the  District  Attorney.  Both  of  these  officers  have  con- 
sented, on  behalf  of  the  United  States,  that  the  appeal  from  the  judg- 
ment of  the  Land  Commission  affirming  the  validity  of  the  grant  to 
Gutieras  shall  be  dismissed,  and  upon  such  consent  the  United  States 
District  Court  has  acted  and  dismissed  the  appeal  then  pending,  and 
ordered  that  the  claimant  have  leave  to  proceed  upon  the  decree  of  the 
Commission  as  a  final  decree,  and  these  matters  also  appear  by  the  re- 
citals of  the  patent.  The  validity  of  the  grant  is  therefore  the  law  of 
that  case.  It  can  never  be  questioned  again  by  the  Government,  or  by 
individuals  claiming  under  the  Government,  either  collaterally  in  an 
action  of  ejectment,  or  directly  in  any  other  form  of  proceeding.  It  is 
a  closed  question  for  all  time. 

After  the  patent  was  admitted,  two  deeds  of  conveyance  were  offered 
in  evidence.  One  from  William  Johnson  to  Henry  E.  Robinson,  and 
the  other  from  Robinson  to  Mary  Jane  Mott,  one  of  the  plaintiffs.  The 
only  proof  of  the  execution  of  the  deed  from  Johnson  consisted  of  two 
certificates  of  acknowledgment,  attached  to  the  deed,  made  at  the 
Hawaiian  Islands  on  the  tenth  of  March,  1857 ;  one  by  Albert  B.  Bates, 
who  describes  himself  in  the  body  of  his  certificate,  as  "the  principal 
Notary  Public  "  of  the  Islands,  and  affixes  to  his  signature  a  similar 
designation  of  his  official  character,  with  his  notarial  seal;  and  the 
other  by  George  A.  Lathrop,  who  describes  himself  in  the  body  of 
his  certificate,  as  *'  the  Vice  Consul  of  the  United  States  of  America  at 
Honolulu,  Hawaiian  Islands,"  and  affixes  to  his  signature  the  designa- 
tion of  his  official  character  as  "U.  S.  V.  Consul,"  and  the  consular 
seal.  Upon  the  offer  of  the  deed,  objection  was  taken  to  the  proof  of 
its  execution  on  two  grounds :  1.  That  it  was  not  shown  that  the  per- 
sons before  whom  the  acknowledgments  purport  to  have  been  made 
were  the  officers  they  represent  themselves  to  be :  2.  That  neither  of 
the  officers  were  authorized  to  take  the  acknowledgments.  The  objec- 
tion was  overruled,  and  the  deed  admitted ;  and  the  ruling  of  the  Court 
in  this  respeot  constitutes  one  of  the  errors  assigned  for  a  reversal  of 
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the  judgment.  We  think  the  ruling  correct,  and  both  grounds  upon 
which  the  objection  was  urged  untenable. 

The  fourth  section  of  the  Act  of  April  16th,  1850,  concerning  con- 
veyances, specifies  the  officers  by  whom  the  proof  or  acknowledgment 
of  any  conveyance  affecting  real  estate  may  be  taken,  and  provides 
that  when  the  conveyance  is  acknowledged  or  proved  without  the 
United  States,  it  may  be  taken  by  any  "  Judge  or  Clerk  of  any  Court 
of  any  State,  Kingdom,  or  Empire,  having  a  seal,  or  by  any  Notary 
Public  therein,  or  by  any  Minister,  Commissioner,  or  Consul  of  the 
United  States,  appointed  to  reside  therein/*  The  twenty-ninth  section 
of  the  act  provides  that  "  every  conveyance  or  other  instrument,  con- 
veying or  affecting  real  estate,  which  shall  be  acknowledged  or  proved 
and  certified,  as  hereinafter  prescribed,  may,  together  with  the  certifi- 
cate of  acknowledgment  or  proof,  be  read  in  evidence  without  further 
proof .'^  And  the  thirty-first  section  declares  that  "  neither  the  certifi- 
cate of  the  acknowledgment,  nor  of  the  proof  of  any  such  conveyance 
or  instrument,  nor  the  record,  nor  the  transcript  of  the  record  of  such 
conveyance  or  instrument  shall  be  conclusive,  but  the  same  may  be 
rebutted.**  The  word  "  hereafter,"  in  the  twenty-ninth  section,  is  evi- 
dently a  misprint,  or  a  mistake  in  the  enrollment  of  the  act,  for 
*'  herein,**  as  the  provisions  to  which  it  refers  precede  the  section. 

It  is  thus  clear,  that  if  the  persons  designated  in  the  certificates  were 
in  fact  the  oflScers  they  represent  themselves  to  be,  they  were  author- 
ized to  take  the  acknowledgments  and  make  the  certificates  in  question, 
and  the  certificates  were  suflBcient  prima  facie  evidence  of  the  execu- 
tion of  the  deed  to  entitle  it  to  be  read  in  evidence.  The  general  desig- 
nation in  the  statute  of  any  Notary  Public  or  any  Consul  of  the 
United  States,  is  sufficiently  comprehensive  to  embrace  Notaries  and 
Consuls  of  every  grade.  It  matters  not  whether  the  person  exercising 
notarial  or  consular  functions  was  principal  or  inferior  Notary,  or 
Consul  General  or  Vice  Consul.  And  the  certificates  were  prima  fade 
evidence  of  the  official  character  of  the  persons  by  whom  they  were 
given.  Were  this  otherwise,  the  utility  of  the  statute  would  be  in  a 
great  degree  impaired.  It  would  be  quite  as  easy,  in  the  majority  of 
instances,  to  make  tiie  ordinary  proof  of  the  execution  of  a  convey- 
ance or  other  instrument,  as  to  establish  the  official  character  of  the 
officers.  Statutes  similar  to  our  own,  as  to  the  proof  and  acknowledg- 
ments of  deeds  and  other  instruments  executed  without  the  jurisdiction 
of  the  United  States,  exist  in  several  of  the  States,  and  the  certificatea 
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of  the  proof  and  acknowledgments  are  generally  regarded  as  affording 
prima  facte  evidence  of  both  the  character  of  the  officers  giving  them 
and  the  genuineness  of  their  signatures.  The  statute  of  New  Yori: 
provides  that  every  acknowledgment  or  proof  of  a  deed  or  mortgage 
made  or  taken  before  any  Consul  of  the  United  States,  resident  in  any 
foreign  port  or  country,  certified  by  him,  shall  be  as  valid  and  efEectual 
ae  if  taken  before  one  of  the  Justices  of  the  Supreme  Court  of  that 
State.  (1  Revised  Statutes,  747.)  And  in  St  John  v.  Croel,  (5  Hill, 
573)  two  powers  of  attorney,  purporting  to  have  been  executed  by  the 
plaintiffs — one  before  the  United  States  Consul  at  Vienna,  and  the 
other  before  the  United  States  Consul  at  London,  and  certificates 
of  acknowledgment  of  which  were  in  the  usual  form,  and  authenticated 
by  what  purported  to  be  the  consular  seal  of  those  officers  —  were  held 
sufficiently  proved  by  the  certificates  alone,  without  any  evidence 
aliunde  of  the  signatures  or  seals  of  the  officers. 

In  Truman  v.  Cameron,  (24  Wend.  87)  which  was  an  action  of 
ejectment  tried  in  New  York,  a  deed  of  the  premises  in  controversy 
was  produced,  purporting  to  have  been  executed  by  the  grantors  in  the 
State  of  Connecticut,  and  having  a  certificate  of  acknowledgment  pur- 
porting to  have  been  given  by  "  David  Daggett,  a  Judge  of  the  Supe- 
rior Court  of  Connecticut^'  To  its  introduction  objection  was  taken 
on  various  grounds,  and  among  others  on  the  ground  that  "  there  was 
no  evidence  of  the  official  character  or  of  the  signature  of  the  officer 
whoso  name  purported  to  be  subscribed  to  it,  or  that  the  acknowledg- 
ments were  taken  within  the  jurisdiction  of  the  Superior  Court  of 
Connecticut.**  The  Circuit  Judge  ruled  that  the  certificate  was  per  se 
evidence  of  the  official  character  and  signature  of  the  officer,  and  ad- 
mitted the  deed,  and  his  ruling  in  this  respect  was  affirmed  on  appeal 
by  the  Supreme  Court.  The  principles  expressed  in  the  opinion  of  the 
Court  are  as  applicable  to  the  questions  under  consideration  in  the 
case  at  bar,  as  if  the  acknowledgments  had  been  taken  in  a  foreign 
country,  and  before  a  Consul  of  the  United  States.  "  The  certificates 
of  acknowledgment,**  says  the  Court,  "were,  we  think,  properly  re- 
ceived in  evidence.  The  objections  to  them,  if  allowed,  would  destroy 
almost  entirely  the  utility  of  the  statutes,  which  declare  a  probate  or 
certificate  of  acknowledgment,  indorsed  by  certain  officers  upon  a  deed, 
io  be  prima  facie  evidence  of  its  execution.  If  their  official  character, 
their  signatures,  and  that  they  acted  within  their  territorial  jurisdic- 
tion, must  be  sliown  by  extrinsic  evidence,  the  party  may  as  well—* 
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and  in  general,  perhaps,  with  more  convenience  to  himself  —  procure 
the  common  law  proof.  The  practice  is  to  take  a  certificate  which 
appears  on  its  face  to  be  in  conformity  with  the  statutes,  as  proof  of 
its  own  genuineness.  It  need  only  be  produced.  There  is  no  need  of 
extrinsic  proof,  such  as  showing  by  whom  it  was  made,  any  more  thaa 
of  a  Notary's  certificate  when  received  under  the  commercial  or  ciyil 
law;  (Chitty  on  Bills,  Am.  ed.  1839,  642,  a;  2  Dom.  tit.  1,  sec.  1,  pi. 
29)  or  a  Clerk^s  certified  rule  of  the  Court  in  which  the  cause  is  pend- 
ing. (Co wen  &  Hiirs,  1  Phil.  Ev.  388.)  Accordingly,  where  the 
certificate  describes  the  proper  officer,  acting  in  the  proper  place,  it  is 
taken  as  proof  both  of  his  character  and  local  jurisdiction.  {Rhoades, 
lessee,  v.  Selin,  4  Wash.  C.  C.  R.  718 ;  Willinks,  lessee,  v.  MUes,  1  Pet 
C.  C.  R.  429;  Morris  v.  Wadsworth,  17  Wend.  103,  112,  113.)  He  is 
like  an  officer  authorized  to  take  testimony,  de  bene  esse,  under  various 
statutes.  Vide  Buggies  v.  Buclenor,  1  Paine's  C.  C.  R.  358,  362. 
Thompson,  J.,  there  said :  "  Prima  facie  the  officer  is  to  be  presumed, 
de  facto  and  de  jure,  such  as  he  is  described  to  be.  Indeed,  the  cer- 
tificate stands  much  on  the  same  ground  as  the  return  to  a  special 
commission  for  taking  testimony.  There  it  would  be  deemed  a  singu- 
lar objection,  that  the  Commissioners  must  be  identified,  and  shown 
to  have  proceeded  regularly,  by  evidence  collateral  to  the  return.'* 

On  the  argument  of  this  case,  the  defendants  interposed  a  further 
objection  to  the  deed :  that  there  was  no  proof  to  establish  the  identity 
of  William  Johnson  of  the  deed  with  William  Johnson  of  the  patent 
In  the  patent  the  residence  of  Johnson  is  not  given;  —  he  is  only  refer^ 
red  to  as  claimant  —  as  the  person  filing  the  petition  before  the  Land 
Commission  for  confirmation  of  his  claim  under  the  grant  to  Pablo 
Gutieras.  William  Johnson  of  the  deed  describes  himself  as  "of  the 
island  of  Hawaii,  Sandwich  Islands;"  but  this  is  not  all,  as  counsel 
seem  to  consider,  on  the  face  of  the  deed,  which  tends  to  show  his 
identity  with  the  patentee.  After  designating  the  property,  in  which 
the  interest  of  the  grantor  is  conveyed,  as  the  tract  situated  in  the 
county  of  Yuba,  and  known  as  ''Johnson's  Ranch,"  and  giving  its 
boundaries,  the  deed  proceeds  to  state  that  the  ranch  was  originally 
granted  to  Pablo  Gutieras  by  the  Mexican  Government,  and  has  since 
been  confirmed  to  the  party  of  the  first  part  by  the  Board  of  Commis- 
sioners to  ascertain  and  settle  private  land  claims  in  California.  This 
is  sufficient  prima  facie  evidence  of  the  identity  of  Johnson  of  the 
ileed  with  Johnson  of  the  patent,  to  allow  the  deed  to  be  used  in  eri* 
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dence.  Before  proof  can  be  exacted  of  such  identity,  beside  that  fur- 
nished by  the  identity  of  names,  and  by  reference  to  the  source  of  title 
in  the  deed  itself,  some  circumstances  must  be  shown  calculated  to 
create  doubts  of  such  identity  beyond  the  mere  fact  of  a  change  of 
residence  between  the  receipt  of  one  conveyance  and  the  execution  of 
the  other.  In  the  present  case,  the  original  deed  was  produced  in 
Court;  the  case  was  tried  in  Yuba  county,  where  Johnson  formerly 
lived  for  years,  and  where  his  signature  is  probably  known  by  hun- 
dreds; and  had  there  been  anything  suspicious  in  relation  to  the  signa- 
ture, its  genuineness  or  forgery  could  have  been  easily  established. 
But  there  is  another  and  conclusive  answer  to  the  objection,  as  ur^od 
in  this  Court.  It  was  not  taken  before  the  District  Court.  To  entitle 
objections  to  consideration  here,  they  must  be  presented  to  the  Court 
below  in  the  first  instance;  at  least,  if  thoy  are  of  a  character  which 
might  have  been  there  obviated  by  the  production  of  other  evidence, 
or  the  release  of  the  interest  of  witnesses,  or  an  amendment  to  the 
pleadings,  or  in  any  other  way.  But  where  they  could  not,  under  any 
circumstances — which  is  rarely  the  case  —  be  obviated,  they  can  be 
taken  here.  Thus,  objections  to  the  substantive  cause  of  action,  not  to 
its  technical  form  of  statement,  and  to  the  jurisdiction  of  the  Court, 
can  be  presented  here  for  the  first  time  —  or  may  be  considered  by  the 
Court,  whether  its  attention  be  directed  to  them  or  otherwise.  The 
objection  now  urged  is  one  which  might  have  been  easily  obviated  in 
the  Court  below  by  proof  of  the  signature  to  the  deed,  had  it  been 
there  taken,  and  been  founded  upon  circumstances  requiring  it  to 
be  noticed.     {Jackson  v.  King,  5  Cow.  237.) 

The  deed  from  Johnson  to  Robinson,  and  from  the  latter  to  Mary 
Jane  Mott,  having  been  admitted,  the  plaintiifs  called  to  the  stand,  as  a 
witness,  Von  Schmidt,  the  Deputy  Surveyor  already  mentioned,  for  the 
purpose  of  proving  that  the  premises  in  controversy  were  embraced 
within  the  calls  of  the  patent,  and  were  in  the  occupation  of  the  defend- 
ant; and  on  examination  upon  his  voir  dire,  the  witness  testified  that 
be  was  a  married  man,  and  that  his  wife  was  the  daughter  of  the  plain- 
tiffs, and  that  he  had  purchased  land  covered  by  the  grant,  in  his  own 
name,  about  two  years  previously,  after  the  patent  has  been  issued. 
The  defendant  then  produced  to  the  Court  a  power  of  attorney  to  Von 
Schmidt,  executed  by  John  W.  Patterson  and  Charlotte  S.  Patterson, 
his  wife,  of  New  York,  and  two  conveyances^  purporting  to  be  ex- 
ecuted under  the  power,  to  Mary  Jane  Mott;  one  from  Patterson  and 
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the  other  from  his  wife.  The  power  in  terms  authorizes  the  attorney 
to  take  possession  of  any  real  estate  in  the  county  of  Yuba,  in  Califor- 
nia, which  the  parties  executing  the  same  were  entitled  to  or  interested 
in,  either  geverally  or  jointly,  or  in  common  with  any  other  person, 
and  to  grant,  bargain  and  sell  the  same,  or  any  proportion  thereof,  for 
Buch  gum  or  price,  and  on  such  terms  as  to  him  might  seem  meet,  and 
to  execute  and  deliver  good  and  sufficient  deeds  of  the  same.  The 
conveyance  from  Patterson  purports  to  be  executed  in  consideration 
of  the  natural  regard  and  affection  which  he  has  for  his  sister-in-law, 
the  said  Mary  Jane,  and  is  in  trust  for  the  benefit  of  her  children. 
The  conveyance  from  Charlotte  purports  to  be  in  consideration  of  one 
dollar,  and  the  love  and  affection  which  she  has  for  the  said  Mary 
Jane  and  her  children.  Upon  the  testimony  given  upon  his  voir  dire. 
and  the  conveyances  thus  produced,  the  defendant  objected  to  the 
witness,  on  the  ground  that  he  was  himself  interested  in  the  grant  as 
part  owner,  and  on  the  ground  that  his  wife  was  interested,  and  as  her 
husband,  he  was  in  consequence  disqualified.  The  Court  overruled  the 
objections  and  admitted  the  witness,  and  the  ruling  in  this  respect 
we  affirm. 

It  does  not  appear  that  the  witness  was  in  any  respect  connected 
with  the  premises  in  controversy.  We  speak  now  of  his  relation  to 
the  property,  independent  of  his  position  as  husband  of  the  daughter 
of  the  plaintiflEs.  His  ownership  in  other  parcels  covered  by  the  grant, 
upon  the  confirmatioii  of  which  the  patent  issued,  did  not  disqualify 
him  from  testifying  in  the  action.  He  could  not,  from  that  circum- 
stance alone,  gain  or  lose  by  the  direct  legal  operation  and  ejffect  of 
the  judgment,  nor  could  the  judgment  be  le^al  evidence  for  or  against 
him  in  any  other  action;  and  this  is  the  test  prescribed  in  the  statute, 
by  which  the  interest  of  a  witness  is  to  be  determined.  (Prac.  Act, 
sec.  393,  as  amended  in  1854.) 

The  deeds  purporting  to  be  executed  by  the  witnoss,  under  the  alleged 
power,  were  upon  their  face  mere  nullities.  A  married  woman  cannot 
invest  another  with  a  power  to  sell  any  interest  which  she  may  possess 
in  real  estate,  in  the  absence  of  any  statute  to  that  effect,  and  there  is 
no  such  statute  in  this  State.  To  the  efficacy  of  a  conveyance  by  a  mar- 
ried woman,  it  is  essential  that  she  join  with  her  husband  in  its  execu- 
tion, and  state,  on  a  private  examination  at  the  time,  separate  and  apart 
from  him,  and  without  his  hearing,  that  she  executed  the  same  freely, 
without  fear  of  him  or  compulsion,  or  under  influence  from  him,  and 
that  she  does  not  wish  to  retract  its  execution.    This  private  examin- 
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ation — this  determination  of  the  will  as  to  the  retraction  of  the  execu- 
tion— are  not  matters  which  can  be  delegated  to  another.  Besides, 
the  power  only  authorizes  a  sale,  that  is,  a  transfer  for  a  valuable  can- 
sideration,  which  was  evidently  intended  to  be  a  moneyed  considera- 
tion. It  does  not  authorize  a  conveyance  from  motives  of  love  and 
affection.  The  conveyances,  therefore,  carry  on  their  face  the  evi- 
dence of  their  own  nullity.  (Dupont  v.  Werihemanj  10  Cal.  355.) 
Again,  it  does  not  appear  that  Patterson  or  wife  ever  possessed  or 
claimed  any  interest  in  any  of  the  lands  covered  by  the  grant  to  Guti- 
eras,  or  the  patent  to  Johnson,  or  had  any  such  land  in  contemplation 
when  the  power  was  executed.  The  title  by  which  the  plaintiffs  claim 
in  the  present  action  is  independent  of  any  conveyances  from  them. 
If  they  e^er,  in  fact,  possessed  any  interest  in  the  premises,  they  still 
retain  it  against  any  possible  interference  with  their  rights  from  the 
action  of  their  attorney,  as  disclosed  by  the  conveyances  in  question. 
The  abjection  to  the  witness  having  been  overruled,  and  his  testi- 
mony, as  well  as  the  testimony  of  other  witnesses,  having  proved  the 
facts  for  which  he  was  called,  the  plaintiffs  rested ;  and  thereupon  the 
defendant  moved  for  a  nonsuit,  on  the  ground  that  the  evidence  had 
not  established  any  joint  seizin  or  right  of  possession  in  them,  but  had 
aflirmatively  established  that  there  was  no  such  joint  seizin  or  right. 
The  motion  appears  to  have  been  based  upon  the  deed  from  Robinson 
to  Mary  Jane  Mott,  one  of  the  plaintiffs.  That  deed  recites  a  mon- 
eyed consideration  of  one  hundred  dollars;  and  hence,  the  presump- 
tion of  the  law  arises,  that  the  premises  conveyed  constitute  the  com- 
mon property  of  the  community  existing  between  the  grantee  and  her 
husband.  All  property  acquired  by  either  husband  or  wife,  after 
marriage,  except  suoh  as  is  acquired  by  gift,  bequest,  devise  or  descent 
is,  by  the  express  term  of  the  statute,  declared  to  be  common  property, 
(Act  concerning  Eights  of  Husband  and  Wife,  sec.  2.)  The  pre- 
sumption attendant  upon  the  fact  recited  can  only  be  overcome  by  clear 
and  satisfactory  proof  that  the  acquisition  was  made  with  the  separate 
funds  of  iiie  wife.  (Meyer  v.  Kinzer  and  Wife,  12  Cal.)  No  such 
proof  was  offered  in  the  present  case.  The  premises  were  to  be 
treated,  therefore,  as  common  property,  the  entire  management  and 
control  of  which,  with  the  absolute  right  of  possession  and  disposition, 
were  vested  in  the  husband,  and  the  action  should  have  been  instituted 
in  his  name  alone.  But  the  misjoinder  of  the  wife  constituted  no 
ground  for  the  motion  to  nonsuit  the  plaintiffs ;  it  would  have  consti^ 
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tuted  good  ground  of  demurrer,  had  the  defect  been  apparent  upon 
the  face  of  the  complaint,  or  for  motion  to  dismiss  as  to  the  wife  on 
the  trial.  Such  was  not,  however,  the  motion,  and  no  error  is  assigned 
upon  the  riding  on  the  demurrer.  The  refusal  of  the  nonsuit  was 
therefore  correct. 

A  witness  for  the  defense  was  then  produced,  who  stated  that  he 
knew  where  the  defendant  resided ;  that  he  knew  where  Dry  creek  was, 
and  where  the  creek  entered  Beaver  river;  that  he  knew  of  no  other 
Dry  creek  than  the  one  he  named;  and  did  not  think  there  was  any 
other  creek  by  that  name  between  the  foot-hills  and  the  mouth  of  Bear 
river.  He  was  then  requested  to  state,  if  he  knew,  whether  the  lands 
occupied  by  the  defendant  for  the  last  two  years  or  more,  or  any  part 
thereof,  lay  below  Dry  creek  and  Bear  river,  the  counsel  declaring  that 
the  object  of  the  inquiry  was  to  show  that  the  lands  were  not  within 
the  calls  of  the  patent  or  grant.  To  tlie  inquiry,  objection  was  taken 
and  sustained,  on  the  ground  that  it  did  not  relate  to  the  starting  point 
or  monument  named  in  the  patent  —  the  Court  offering  at  the  time  to 
allow  the  witness  to  be  asked  whether  the  lands  were  situated  below 
the  oak  tree  marked  as  the  commencement  or  first  monument  of  the 
patent  Other  witnesses  were  produced  to  whom  the  same  question 
was  asked,  and  in  a  similar  manner  disposed  of.  The  ruling  in  this 
respect  constitutes  the  last  error  assigned  for  a  reversal  of  the  judg- 
ment. We  are  of  opinion  that  the  action  of  the  Court  in  the  matter 
was  proper.  The  map  incorporated  into  the  patent  shows  that  there 
are  two  streams  emptying  into  Bear  river  within  the  calls  of  the  patent, 
each  of  which  is  termed  Dry  creek,  and  that  below  one  of  them,  and 
above  the  other,  the  premises  in  controversy  are  situated.  The  descrip- 
tion in  the  patent  commences  at  an  oak  tree,  marked  with  a  cross  (x) 
and  certain  figures  and  letters,  at  the  junction  of  Dry  creek  and  Bear 
river,  and  the  map  incorporated  into  the  patent  designates  the  position 
of  the  oak  tree  the  starting  point — as  at  the  mouth  of  the  lower  Dry 
creek.  Of  the  position  of  that  point  from  the  description  and  map, 
there  could  be  no  possible  doubt.  If  the  object  of  the  inquiry,  as  stated, 
were  to  show  that  the  premises  in  controversy  were  outside  of  the  calls 
of  thjB  patent,  it  should  have  been  limited  to  that  Dry  creek  at  the 
junction  of  which  the  marked  oak  tree  stands,  as  otherwise  the  answers 
of  the  witness,  who  stated  he  knew  only  of  one  creek  of  that  name, 
would  only  have  tended  to  confuse  and  mislead  the  jury.  The  witness 
had  not  even  been  asked  whether  ho  knew  the  situation  or  the  exist- 
ence of  the  lower  creek;  and  if  he  ref'Tred  to  the  upper  creek  the  ques- 
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tion  was  irrelevant,  and  his  answer  w^ould  have  been  immaterial.  The 
ruling  of  the  Court  was  not  to  exclude  any  leg^.^mate  proof  that  the 
premises  lay  below  the  creek  which  the  patent  designated,  but  to  re^ 
quire  it  to  be  directed  to  such  creek,  and  not  to  the  other  creek  of  the 
same  name.  It  was  not  intended  to  exclude  proof  that  the  premises 
were  not  covered  by  the  patent,  but  to  prevent,  in  the  making  of  such 
proof,  the  creation  of  confusion  in  the  minds  of  the  jury* 
Judgment  affirmed. 


BOGGS  V.  FOWLER  &  HARGRAVE, 

▲  DBCBKV  In  a  foreclosure  suit  for  the  sale  of  the  premise*,  where  the  mortgagor 

had  transferred  his  estate  in  the  premises  previous  to  the  Institatlon  of  the 
suit,  and  his  grantee  was  not  made  a  party,  is  void  so  far  as  it  orders  a  sale. 

▲  foreclosure  suit,   under   our  system,   is  only  a  proceeding  for  the  legal  deter* 

mination  of  the  existence  of  the  lien,  the  ascertainment  of  Its  extent,  and  the 
subjection  to  sale  of  the  estate  pledged  for  its  satisfaction.  Upon  the  validity 
and  extent  of  that  lien,  the  owner  of  the  estate,  whether  mortgagor  or  hia 
grantee,  has  a  right  to  be  heard,  and  no  valid  decree  for  the  sale  of  the  estate 
can  pass  until  this  right  has  been  afforded  to  him. 

Ocodenotc  v.  Ewer   (ante)    cited. 

IThe  doctrine  of  caveat  emptor  applies  only  to  sales  made  upon  valid  judgments; 
and  is  usually  invoked  with  reference  to  sales  upon  execution  Issued  against 
the  general  property  of  a  Judgment  debtor.  In  these  latter  cases,  a  defect  of 
title  is  no  ground  for  interference  with  the  sale,  or  a  refusal  to  pay  the 
price  bid.  The  purchaser  takes  upon  himself  all  the  risks  as  to  the  title,  and 
bids  with  full  knowledge  that  in  any  event  he  only  acquires  such  interest  as 
the  debtor  possessed  at  the  date  of  the  levy,  or  the  lien  of  the  judgment ; 
and  that  he  may  possibly  acquire  nothing. 

il  gomewhat  different  rule  prevails  in  cases  where  particular  property  is  the  sub* 
Ject  of  sale,  by  a  specific  adjudication ;  as  where  the  interest  of  A  in  a  certain 
tract  is  decreed  to  be  sold.  To  the  validity  of  a  decree  of  this  character,  the 
presence  of  A  is  essential,  and  when  present,  the  decree  binds  him  and  iq 
effectual,  by  the  sale  it  orders,  to  transfer  his  estate.  A  valid  decree  In  a  mort< 
gage  case  operates  upon  such  interest  as  the  mortgagor  possessed  in  the  prop- 
erty at  the  execution  of  the  mortgage.  That  Interest  may  not  constitute  a 
valid  title ;  it  may  not,  in  fact,  be  of  any  value ;  and  the  purchaser  takes  that 
risk.  To  that  extent  the  doctrine  of  caveat  emptor  applies  even  in  those  cases, 
and  in  all  cases  of  adjudication  upon  specific  interests,  but  no  farther.    The 
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interest  specifically  subject  to  sale,  whatever  It  may  be  worth,  a  purchaser  to 
entitled  to  receive ;  It  Is  for  that  Interest  he  makes  his  bid  and  pays  his  money. 

▲  purchaser  under  a  decree  of  this  character  may  petition  to  be  released  from 
his  purchase,  or  that  the  sale  be  set  aside,  where  It  has  been  subsequently 
discovered  that  the  Court  rendering  the  decree  had  not  acquired  Jurisdiction 
of  the  subject  matter ;  or  of  persons  having  Interests  in  the  property ;  or  for 
other  reasons  that  the  estate  directed  to  be  sold  would  not  pass. 

Where  a  purchaser  at  a  sale  under  a  decree,  in  a  foreclosure  suit,  directing  the 
sale  of  the  premises  —  which  decree  was  void,  because  the  grantee  of  the  mort- 
gagor was  not  made  party  —  brought  suit  against  the  mortgagees  to  recover 
back  the  money  paid  them  on  his  bid :  Ileld,  that  the  action  does  not  He  —  the 
purchaser  being  aware,  at  the  time  of  his  bid.  that  the  mortgagor  had  sold  the 
premises  before  the  institution  of  the  foreclosure  suit,  and  there  being  no  fraud. 

The  purchaser  in  such  case  makes  a  mistake  of  law  as  to  the  effect  of  the  decree 
when  the  grantee  of  the  mortgagor  is  not  made  party  to  the  foreclosure  suit. 
From  such  mistake  no  relief  can  be  granted  in  an  action  at  law. 

PlaintifF  must  seek  relief  from  the  consequences  of  the  Invalidity  of  the  decree* 
by  proceedings  in  the  foreclosure  suit.  By  his  act  of  purchase  he  has  sub- 
mitted  himself  to  the  Jurisdiction  of  the  Court  in  that  suit,, as  to  all  matters 
connected  with  the  sale,  and  Is  entitled  to  apply  for  such  relief  as  the  facts  of 
the  case  may  Justify.  Upon  his  application  that  Court  may  direct  the  sale  to 
be  set  aside  and  the  satisfaction  to  be  cancelled,  and  authorize  a  supplemental 
bill,  for  a  resale  of  the  premises,  to  be  filed  and  conducted  In  the  names  of  the 
complainants  In  that  suit,  for  the  plaintiff's  benefit,  and  direct  that  the  grantee 
of  the  mortgagor,  and  any  other  persons  interested  in  the  premises,  be  brought 
In  as  parties;  or  it  may  make  such  other  and  different  order  in  the  matter 
as  will  protect  the  rights  of  all  parties,  and  mete  out  exact  Justice. 

■qnity  will  not,  in  an  independent  action,  relieve  from  mistakes  of  law,  unless 
accompanied  with  special  circumstances,  such  as  misrepresentation,  ondoe 
influence  or  misplaced  confidence. 


Appeal  from  the  Seventh  District 

The  facts  are  stated  in  the  opinion  of  the  Court  Plaintiff  had 
judgment.    Defendants  appeaL 

Heydenfeldt,  for  Appellants. 

1.  The  decree  in  the  case  of  Fowler  £  Rargrave  v.  Harbin  was  not 
void;  it  was  good  between  the  parties,  and  Harbin  was  a  necessary 
party,  because  the  debt  was  a  personal  liability.  {Whitney  v.  Higgins, 
40  Cal.  347;  Montgomery  v.  Tutt,  11  Id.  3.) 

2.  The  maxim  of  law  which  must  govern  here  is  caveat  emptor. 
Besides,  the  plaintiff  purchased  with  positive  knowledge  of  the  defect, 
and  can  have  no  claim  to  modify  the  rule  for  his  benefit.  {Bree  v.  HoU 
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heck,  2  Doug.  654;  Smith  v.  Painter,  6  S.  &  R  223;  Earth  v.  Oibbs, 
S  Rich.  316.)  And  it  makes  no  difference  if  the  parties  direct  the 
Sheriff  to  sell  on  credit     {KUgore  v.  Peden,  1  Strob.  18,) 

Wallace  &  McEwelh  also  for  Appellants. 

A.  Thomas,  for  Respondent. 

The  fee  in  land  mortgaged  does  not  pass  to  the  mortgagee.  The 
mortgagor  under  our  statute,  and  the  decisions  of  our  Court,  is  the 
owner  in  fee  of  the  land,  and  the  mortgagee  simply  holds  a  lien  upon 
the  land  for  the  security  of  his  debt. 

A  transfer  of  the  mortgaged  property  by  the  mortgagor  before  the 
institution  of  a  suit  to  foreclose  the  mortgage,  conveys  the  entire  fee 
simple  interest  in  the  grantee. 

A  sale  under  a  decree  of  foreclosure,  without  making  the  owner  of 
the  land  mortgaged  a  party  to  the  suit  to  foreclose,  is  a  nullity,  and 
passes  no  interest  in  the  land,  nor  does  it  operate  as  an  assignment  of 
the  debt  and  mortgage.  (Ilaffley  v.  Maier,  13  Cal.  13 ;  DuvaVs  Heirs 
V.  McLosky,  1  Ala.  708;  Watson  v.  Spence,  20  Wend.  260;  10  Ala. 
169.)  By  these  authorities  the  decree  is  a  nullity,  as  the  proceedings 
are  in  rem.  (White  v.  Williams,  2  Green's  Ch.  383;  Vreeland  t. 
Lovbat,!  Id.  104;  Id.  406.) 

Where  the  mortgagor  has  conveyed  absolutely  his  equity  of  redemp- 
tion, the  assignee  only  need  be  made  a  party  to  the  bill  to  foreclose. 
(Story's  Eq.  PI.  sec.  197;  Show  v.  Eoadly,  8  Blackf.  165;  Brown  v. 
Stead,  6  Simons,  635;  Swift  v.  Edson,  6  Conn.  651;  1  Green's  Ch. 
104,  406.) 

If  the  proceeding  to  foreclose  a  mortgage  is  a  proceeding  in  rem^ 
and  if  it  is  not  necessary  that  the  mortgagor  should  be  a  party  to  the 
proceeding  which  was  instituted  after  he  had  parted  with  his  entire 
interest  in  iiie  mortgaged  premises,  then  it  follows  that  a  proceeding 
for  that  purpose  against  the  mortgagor  alone  is  void  as  a  foreclosure, 
and  the  reasoning  of  the  Court  in  the  case  of  Watson  v.  Spence  is  sus- 
tained. 

The  object  of  a  foreclosure  is  to  concentrate  in  the  purchaser  the 
interest  in  the  mortgaged  premises  upon  which  the  mortgage  operated, 
and  to  satisfy  the  debt  from  which  the  mortgaged  premises  are  thereby 
discharged. 

By  the  authorities  cited  above,  a  foreclosure,  under  the  circum- 
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stances  of  the  one  in  question,  leaves  the  rights  of  the  owner  of  the 
land,  and  those  of  the  mortgagee  or  his  assignees,  in  the  same  condi- 
tion that  they  were  before  the  proceedings  to  foreclose  were  instituted. 

Hence,  the  proceeding  as  a  foreclosure  (for  it  is  only  in  that  light  we 
can  now  consider  it)  is  a  nullity,  for  the  reason,  as  Justice  Cowen 
says,  "  that  the  whole  proceedings  in  the  Court  of  Chancery  and  in  the 
Master^s  office  passed  without  the  Court  acquiring  jurisdiction/' 

Jurisdiction  of  what  ?  Why,  of  the  thing  upon  which  the  decree  was 
intended  to  operate  —  the  interest  in  the  land  which  was  subject  to  the 
mortgage. 

The  action  for  money  had  and  received,  is  an  equitable  action,  and 
raises  the  question  as  to  which  party  the  money  belongs  in  equity  and 
good  conscience.  (2  Greenl.  Ev.  sec.  107;  12  Pick.  6;  17  Mass.  575; 
2  Denio,  91-142.)  Money  paid  upon  a  consideration  which  failed 
may  be  recovered  back  in  an  action  for  money  had  and  received.  (5 
Humph.  498;  10  Mass.  34;  1  Comst.  R.  467;  2  Nott  &  McCord,  65, 
163;  2  Root,  258;  1  Wend.  424;  3  Cow.  272;  3  Shep.  45.) 

Money  paid  by  mistake  may  be  recovered  back  in  this  action.  (3 
Shep.  45;  1  B.  Mon.  195;  2  Hawks,  326;  21  Ala.  750;  2  Sandf.  S. 
C.  247,  434;  4  Henry,  170;  3  Comst.  230;  10  Barr,  455.) 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  BiXDWiN,  J.  and 
Cope,  J.  concurring. 

This  is  an  action  to  recover  the  sum  of  $5,395,  with  interest  from 
March,  1859,  and  arises  under  the  following  circumstances.  In  Sep- 
tember, 1857,  one  Harbin  executed  a  mortgage  to  the  defendants,  upon 
certain  premises  situated  within  the  county  of  Napa,  to  secure  the  pay- 
ment of  his  promissory  note  to  them,  with  interest,  and  afterwards,  in 
February,  1858,  sold  and  conveyed  the  premises  to  one  Bristol.  The 
note  not  being  paid  at  maturity,  the  defendants,  in  July  following, 
instituted  proceedings  for  the  foreclosure  of  the  mortgage  and  sale  of 
the  premises,  making  the  mortgagor  the  sole  party  defendant.  Service 
of  the  summons  was  made  by  publication,  and  upon  his  default  upon 
such  service,  a  personal  judgment  against  the  mortgagor  was  entered  for 
the  amount  due,  with  the  usual  decree  in  such  cases,  directing  a  sale  of 
the  premises  by  the  Sheriff,  the  execution  of  a  conveyance  to  the  pur- 
chaser or  purchasers,  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  amount  adjudged  due,  and  expenses  and  a  deposit  of  any 
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surplus  or  an  execution  for  any  deficiency  remaining.  Upon  the  de- 
cree, the  premises  were  sold  in  two  parcels,  and  the  plaintiff  became 
the  purchaser  of  both,  for  the  sum  of  $5,395.  This  sum  he  paid  di- 
rectly to  the  defendants,  and  passed  their  receipt  to  the  Sheriff,  who 
made  the  usual  certificates  of  sale,  and  returned  the  order  of  sale  satis- 
fied. It  is  for  the  money  thus  paid  that  the  present  action  is  brought,, 
and  the  right  to  recover  is  bas<id  upon  the  alleged  ground  that  the  de- 
cree was  void,  in  directing  a  sale  of  the  premises,  the  title  being  at 
the  time  in  Bristol,  a  stranger  to  the  suit  in  which  the  decree  was  ren- 
dered. The  plaintiff  had  judgment,  and  the  defendants  appeal,  con- 
troverting the  position  that  the  decree  was  void;  and  contending  that, 
if  void  for  the  reason  assigned,  the  plaintiff  is  without  remedy,  as  the 
doctrine  of  caveat  emptor  was  applicable  to  the  sale,  or  that  his  rem- 
edy must  be  by  proceeding  for  a  release  of  the  premises. 

In  a  case  recently  decided —  Ooodenow  v.  Ewer  {ante,  461)  — we 
had  occasion  to  consider  the  validity  and  effect  of  a  decree  in  a  fore- 
closure suit,  where  the  mortgagor  had  transferred  his  estate  in  the 
premises  previous  to  the  institution  of  the  suit,  and  his  grantee  was 
not  made  a  party.  In  that  case,  the  mortgage  was  upon  an  undivided 
half  of  certain  premises;  the  mortgagor  had  disposed  of  an  undivided 
one-sixth  of  the  same,  and  in  the  suit  his  grantee  was  not  brought  be- 
fore the  Court;  and  we  held  that  the  decree  did  not  operate  upon  the 
interest  transferred;  but,  as  to  that  interest,  was  ineffectual  for  any 
purpose.  This  conclusion  follows,  necessarily,  from  the  nature  of  the 
contract  of  mortgage.  In  this  State,  as  we  have  held  in  numerous 
instances,  a  mortgage  is  not  a  conveyance  passing  any  estate  in  the 
land,  but  a  mere  security,  operating  upon  the  premises  as  a  lien  or  in- 
cumbrance only.  Here  the  mortgagor  continues  the  owner  of  the 
premises  after  the  execution  of  the  mortgage  equally  as  before,  and 
may  sell  and  convey  them  in  any  of  the  ordinary  forms  prescribed  for 
the  sale  and  transfer  of  real  property.  Here,  what  is  termed  a  fore- 
closure suit  is  only  a  proceeding  for  the  legal  determination  of  the 
existence  of  the  lien,  the  ascertainment  of  its  extent,  and  the  subjec- 
tion to  sale  of  the  estate  pledged  for  its  satisfaction.  Upon  the  valid- 
ity and  extent  of  that  lien  the  owner  of  the  estate,  whether  mortgagor 
or  his  grantee,  has  a  right  to  be  heard,  and  no  valid  decree  for  the 
sale  of  the  estate  can  pass  until  this  right  has  been  afforded  to  him. 

It  follows  that  the  decree  in  the  case  of  Fowler  and  Hargrave  v. 
Ilarhin,  directing  the  sale  of  the  premises  mortgaged,  was  to  that 
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extent  invalid  and  void.  The  Court  never  acquired  jurisdiction  over 
the  estate  which,  by  its  decree,  it  undertook  to  condemn  to  sale.  (See 
Watson  et  aX,  v.  Spence,  20  Wend.  260;  DuvaVs  Heirs  v.  McLosky,  1 
Ala.  N.  S.  728;  Vreeland  v.  Louhat  et  al.  1  Green's  Ch.  104.) 

The  doctrine  of  cdveat  emptor  applies  only  to  sales  made  upon  valid 
judgments,  and  is  usually  invoked  with  reference  to  sales  upon  execu- 
tion issued  against  the  general  property  of  a  judgment  debtor.  (Smith 
V.  Painter,  5  Serg.  &  Rawle,  225.)  In  these  latter  cases,  a  defect  of 
title  is  no  ground  for  interference  with  the  sale,  or  a  refusal  to  pay  the 
price  bid.  The  purchaser  takes  upon  himself  all  the  risks  as  to  the 
title,  and  bids  with  full  knowledge  that  in  any  event  he  only  acquires 
such  interest  as  the  debtor  possessed  at  the  date  of  the  levy  or  the  lien 
of  the  judgment;  and  that  he  may,  possibly,  acquire  nothing.  But  a 
somewhat  different  rule  prevails  in  cases  where  particular  property  is 
the  subject  of  sale,  by  a  specific  adjudication:  as  where  the  interest  of 
A  in  a  certain  tract  is  decreed  to  be  sold.  To  the  validity  of  a  decree 
of  this  character  the  presence  of  A  is  essential,  and  when  present,  the 
decree  binds  him,  and  is  effectual,  by  the  sale  it  order?,  to  tnn<f(T  hi^ 
estate.  A  valid  decree  in  a  mortgage  case  operates  upon  such  interest 
as  the  mortgagor  possessed  in  the  property  at  the  execution  of  the 
mortgage.  That  interest  may  not  constitute  a  valid  title;  It  may  not, 
in  fact,  be  of  any  value;  and  the  purchaser  takes  that  risk.  To  that 
extent  the  doctrine  of  caveat  emptor  applies  even  in  those  cases,  and  in 
all  cases  of  adjudication  upon  specific  interests,  but  no  further.  The 
interest  specifically  subjected  to  sale,  whatever  it  may  be  worth,  a  pur- 
chaser is  entitled  to  receive;  it  is  for  that  interest  he  makes  his  bid  and 
pays  his  money.  It  has,  therefore,  in  a  multitude  of  instances,  been 
held  that  a  purchaser,  under  a  decree  of  this  character,  may  petition  to 
be  released  from  his  purchase,  or  that  the  sale  be  set  aside,  where  it 
hsB  been  subsequently  discovered  that  the  Court  rendering  the  decree 
had  not  acquired  jurisdiction  of  the  subject  matter,  or  of  persons  hav- 
ing interests  in  the  property,  or  for  other  reasons  that  the  estate 
directed  to  be  sold  would  not  pass.  (Darvin  v.  Halfield,  4  Sand.  Sup. 
Ct.  468 ;  Kohler  v.  KohJer,  2  Edw.  Ch.  69 ;  Post  v.  Leet,  8  Paiere,  337 ; 
Seaman  v.  Hicks,  8  Id.  655;  Brown  v.  Frost,  10  Id.  243;  Shively's 
Achn'r  v.  Jones,  6  B.  Monroe,  275.) 

It  is  not,  therefore,  upon  any  consideration  of  the  doctrine  of  caveat 
emptor  that  the  case  must  be  determined.  It  is  upon  the  application 
of  another  principle  that  the  claim  to  a  recovery  in  the  present  action 
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must  be  disposed  of.  The  plaintiff  was  aware,  at  the  time  of  his  bid, 
of  the  existence  of  the  deed  to  Bristol.  It  was  the  subject  of  conver- 
sation between  him  and  the  attorney  of  the  mortgagees,  previous  to  the 
sale.  It  was  executed  before  the  commencement  of  the  foreclosure 
suit,  and  was  on  record  prior  to  the  sale.  There  were  no  fraudulent 
misrepresentations  to  induce  the  purchase.  The  facts  were  all  within 
his  knowlege,  or  might  have  been.  The  record  would  have  informed 
him  of  the  date  of  the  execution  of  the  deed,  and  his  neglect  to  avail 
himself  of  this  accessible  means  of  information  takes  from  his  claim  all 
title  to  favorable  consideration  on  that  ground.  It  is  evident  that  the 
plaintiff  did  not  attach  any  importance  to  the  existence  of  the  deed, 
and  his  bid  was  made  upon  a  mistake  of  law  as  to  the  effect  of  the 
decree;  and  the  real  question  presented  is,  whether  for  money  paid 
under  these  circumstances  the  present  action  will  lie.  We  are  clear 
that  it  will  not.  Even  Courts  of  Equity  will  not  relieve,  in  an  inde- 
pendent action,  from  a  mistake  of  law,  where  it  is  not  accompanied 
with  special  circumstances  —  such  as  misrepresentation,  undue  in- 
fluence, or  misplaced  confidence.  (See  Story^s  Equity,  sec.  138; 
Goodenow  v.  Ewer,  decided  at  the  present  term;  Bank  of  the  United 
States  V.  Daniel,  12  Peters,  55.)  And  Courts  of  Law  are  less  indul- 
gent than  Courts  of  Equity  in  such  case.  "  It  is  well  settled,*'  says 
Greenleaf ,  after  speaking  of  the  recovery  of  money  paid  under  a  mis- 
take of  facts,  "  that  money  paid  under  a  mistake  or  ignorance  of  law 
of  our  own  country,  but  with  a  knowledge  of  the  facts,  or  the  means  of 
such  knowledge,  cannot  be  recovered  back.**    (Ev.  2  vol.,  sec.  123.) 

We  do  not  perceive  any  valid  reason  why  this  rule  does  not  apply  as 
well  to  moneys  paid  under  a  mistake,  as  to  the  operation  of  a  judicial 
decree,  where  all  the  facts  affecting  its  validity  are  known,  or  within 
the  means  of  knowledge  of  the  party,  as  to  moneys  paid  under  mis- 
takes of  law  in  other  matters.  Under  these  circumstances,  the  plain- 
tiff must  seek  relief  from  the  consequences  of  the  invalidity  of  the  de- 
cree, by  proceedings  in  the  foreclosure  suit,  and  cannot  maintain  the  pres- 
ent action.  By  his  act  of  purchase  he  has  submitted  himself  to  the 
jurisdiction  of  the  Court  in  that  suit,  as  to  all  matters  connected  with 
the  sale,  and  is  entitled  to  apply  for  such  relief  as  the  facts  of  the  case 
may  justify.  (Cassamajor  v.  Strode,  1  Sim.  &  Stu.  381 ;  Beqita  v.  Rea, 
2  Paige,  339 ;  Brown  v.  Frost,  10  Id.  243 ;  Kohler  v.  Kohler,  2  Edw. 
Ch.  69.)  Though  Courts  of  Equity  will  not  grant  relief  in  an  inde- 
pendent action,  from  mistakes  of  law,  they  ^  are  ever  ready,**  as  we 
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observed  in  Ooodenow  v.  Ewer,  "  to  grant  relief  from  sales  made 
upon  their  decrees,  where  there  has  been  irregularity  in  the  proceed- 
ings rendering  the  title  defective,  as  well  where  the  purchaser  or  parties 
interested  have  been  misled  by  a  mistake  of  law  as  to  the  operation  of 
the  decree,  as  when  they  have  been  misled  by  a  mistake  of  fact  as  to 
the  condition  of  the  property  or  the  estate  sold ;  provided  application 
be  made  to  them  in  the  suits  in  which  such  decrees  are  entered,  within 
a  reasonable  time,  and  the  relief  sought  will  not  operate  to  the  preju- 
dice of  the  just  rights  of  others.''  To  that  Court,  therefore,  the  plain- 
tiff must  resort  Upon  his  application,  it  may  direct  the  sale  to  be  set 
aside  and  the  satisfaction  to  be  cancelled,  and  authorize  a  supplemental 
bill,  for  a  resale  of  the  premises,  to  be  filed  and  conducted  in  the  name^ 
of  the  complainants  in  that  suit,  for  the  plaintiff's  benefit;  and  direct 
that  Bristol  and  any  other  persons  interested  in  the  premises  be 
brought  in  as  parities ;  or  it  may  make  such  other  or  f uri;her  order  in 
the  matter  as  will  protect  the  rights  of  all  pari;ies,  and  mete  out  exact 
justice.  It  is  not  for  us,  at  this  time,  to  indicate  with  furi:her  particu- 
larity the  course  of  procedure  which  should  be  adopted.  It  is  suffi- 
cient, for  the  present,  that  we  determine  that  the  plaintiff  must  seek 
the  relief  to  which  he  is  entitled  by  proceedings  in  the  original  suit; 
and  that  the  Couri)  rendering  the  original  decree  has,  in  its  equity 
powers,  ample  means  to  do  complete  justice. 

The  judgment  must  be  reversed  and  the  cause  remanded;  and  it  is 
80  ordered. 
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CORYELL  et  d.  v.  CAIN. 

A  COMPLAINT  In  ejectment  should  not  set  out  the  mesne  conveyances  through 
which  plaintiffs  derafgn  title.  These  are  matters  of  evidence,  not  of  pleading, 
and  should  be  striclcen   from  the  complaint,  on  motion. 

In  this  case,  the  complaint  should  only  have  averred  that  on  some  day  desig- 
nated, plaintiffs  were  possessed  of  the  land,  describing  it ;  that  while  thus  pos- 
sessed, defendant  entered  upon  the  same  and  ousted  them,  and  has  ever  since 
withheld  the  possession  from  them,  to  their  damage,  specifying  such  sum  as 
might  cover  the  value  of  the  use  and  occupation  from  the  date  of  the  ouster. 

A  demurrer  overruled  by  consent  of  parties  cannot  be  considered  in  the  Supreme 
Court. 

The  fact  that  a  complaint  In  ejectment.  In  addition  to  describing  the  premises 
by  metes  and  bounds,  also  designates  them  as  one-half  of  a  certain  pre-emption 
claim  taken  up  by  one  Morris  —  from  whom  plaintiffs  traced  title — in  1850, 
and  surveyed  by  the  County  Surveyor,  and  recorded  In  conformity  with  the 
statute,  does  not  make  It  essential  to  plaintiffs*  recovery,  as  against  a  defendant 
In  possession,  that  they  should  allege  In  their  complaint,  and  on  the  trial  prove 
such  facts  as  will  bring  them  within  the  provisions  of  the  pre-emption  laws  of 
the  United  States,  or  the  Possessory  Act  of  this  State.  The  designation  of 
the  property  as  part  of  a  pre-emption  claim  does  not  preclude  the  claimants 
from  relying  upon  any  other  source  of  title  than  the  United  States  or  the  State. 

The  general  rule  that,  in  ejectment,  the  claimant  must  recover  upon  the  strength 
of  his  own  title,  and  not  upon  the  weakness  of  his  adversary's,  and  that  his 
action  will  be  defeated  If  defendant  shows  title  out  of  him,  and  In  a  third 
party,   has   In   this   State  been   qualified   and  limited. 

In  this  State,  although  the  larger  portion  of  the  mineral  lands  belong  to  the 
United  States,  yet  defendant  cannot  defeat  an  action  for  mining  claims,  water 
privileges  and  the  like,  by  showing  the  paramount  title  of  the  Government. 
Our  Courts,  in  determining  controversies  between  parties  thus  situated,  pre- 
sume a  grant  from  the  Government  to  the  first  appropriator.  This  presump- 
tion, though  of  no  avail  against  the  Government,  is  held  absolute  In  such 
controversies. 

In  controversies  respecting  public  lands,  other  than  mineral  lands,  the  title,  as 
between  citizens  of  the  State,  where  neither  party  connects  himself  with  the 
Government,  Is  considered  vested  In  the  first  possessor,  and  to  proceed  from 
him.  This  possession  must  be  actual  and  not  constructive;  and  the  right  It 
confers  must  be  distinguished  from  the  right  given  by  the  Possessory  Act  of 
the  State. 

A  party  relying  on  the  Possessory  Act  of  the  State  must  show  compliance  with 
its  provisions,   and  can   then  maintain  an  action  for  the  possession   of  lands 
occupied  for  cultivation  or  grazing,   without  showing  an  actual  enclosure  or 
,  actual  possession  of  the  whole  claim. 

Where  plaintiff  relies  not  on  the  Possessory  Act  of  the  State,  but  on  the  prior 
possession  of  himself,  or  of  parties  through  whom  he  claims,  such  possesston 
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must  be  shown  to  have  been  actual  in  him  or  them ;  and  by  actual  posBeaaton 
la  meant  a  subjection  to  the  will  and  dominion  of  the  claimant,  and  is  usually 
evidenced  by  occupation,  by  a  substantial  enclosure,  by  cultivation  or  by  appro- 
priate use,  according  to  the  particular  locality  and  quality  of  the  property. 
Where,  In  ejectment,  the  ouster  was  alleged  to  have  taken  place  In  June,  1850,. 
while  the  title  of  plaintiff  was  alleged  to  have  accrued  only  In  May,  1859: 
Held,  that  if  this  was  not  a  clerical  error,  it  is  a  defect  which  cannot  be  taken, 
advantage  of  after   verdict. 

Appeal  from  Fourth  District 

The  complaint  alleges  that  in  August^  1850^  one  Morris  was  in  pos- 
session of  the  land  ened  for ;  and  then  goes  on  to  set  forth  nnmerons 
transfers  from  Morris,  until  the  title  is  vested  in  plaintiffs,  and  an- 
nexes to  the  complaint  copies  of  the  conveyances,  which  are  nine  in 
number.  It  also  alleges  the  possession  of  the  different  intermediate 
parties  during  the  time  of  the  irrespective  interests;  that  the  last  con- 
veyance was  to  the  plaintiffs,  May  12th,  1859;  that  they  went  into 
possession  as  tenants  in  common,  and  being  thus  possessed,  defendant 
afterwards,  to  wit:  June  15th,  1856,  entered  upon  the  land,  ousted 
plaintiffs,  and  still  withholds  possession.  These  conveyances,  after 
describing  the  premises  by  metes  and  bounds,  designate  them  as  a 
part  of  a  preemption  claim  taken  up  by  Morris  in  1850,  and  surveyed 
by  the  County  Surveyor,  and  recorded  according  to  the  statute.  A 
demurrer  was  interposed,  and  subsequently  overruled  By  the  consent 
of  parties. 

Further  material  facts  appear  in  the  opinion  of  the  Court. 

Plaintiffs  had  judgment;  defendant  appeals. 

John  McEenry,  for  Appellant. 

I.  The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.    It  is  deficient  in  this,  to  wit: 

1.  Plaintiffs  allege  that  their  title  to  land  and  premises  described 
in  the  complaint  consists  in  this:  that  they  are  the  owners  of  '^one 
undivided  half  of  a  certain  preemption  claim,'*  etc.,  and  they  do  not 
show  a  right  to  enter  thereon. 

2.  The  "  ouster  **  is  alleged  to  have  taken  place  on  the  fifteenth  day 
of  June,  A.  D.  1856,  while  the  claim  of  title  is  alleged  to  have  been 
acquired  on  the  twelfth  day  of  May,  A.  D.  1859. 

3.  The  complaint  shows  that  the  defendant  is  not  a  trespasser,  but 
that  plaintiffs  are  disseizors.  {Evans  v.  CroJcer,  6  Mod.  121 ;  Sigler 
Y.Van  Biper,  10  Wend.  417,  418;  Dickinson  v.  Jackson,  6  Cow.  149; 
G  Johns.  273.) 
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4.  The  plaintiflEs  have  omitted  to  allege  four  things  necessary  to 
show  their  right  to  recover,  to  wit:  title,  lease,  entry  and  ouster. 
(Payne  &  Dewey  v.  Treadwell,  5  Cal.  311.) 

We  have  an  anomaly  here.  The  plaintiffs  out  of  possession  insti- 
tute this  action  against  the  defendant  in  possession,  and  present  a  com- 
plaint —  embracing  the  whole  body  of  the  evidence  of  their  case  —  in 
the  shape  of  nine  instruments  of  writing,  styled  by  them  deeds  of  con- 
veyance, all  set  out  in  full  and  made  a  part  of  the  complaint  —  but 
among  which  there  is  not  to  be  found  either  a  grant  or  a  patent  derived 
from  any  source  capable  of  transferring  the  title  of  the  city  of  San 
Francisco,  of  the  State  of  California,  or  of  the  Government  of  the 
United  States.  This,  however,  is  not  all.  The  object  which  seems  to 
have  been  in  view,  was  to  show  by  the  complaint  that  plaintiffs 
had  no  title,  but  that  it  was  either  in  the  State  of  California  or  the 
Government  of  the  United  States. 

Let  us  admit,  for  the  purpose  of  this  argument,  that  the  title  to  the 
land  and  premises  is  in  the  United  States.  The  General  Government 
makes  no  complaint  against  the  defendant,  and  why  should  the  plain- 
tiffs ?  Could  the  plaintiffs,  or  either  of  those  persons  from  whom  they 
claim  this  preemption  right,  enter  and  acquire  a  patent  to  the  land  and 
premises  in  question?  We  say  no.  Because,  before  a  citizen  of  the 
United  States  can  entitle  himself  to  land  by  preemption,  he  must  make 
a  settlement  in  person  upon  the  public  land,  and  comply  with  the 
various  provisions  of  the  United  States  preemption  laws.  (Wood's 
Dig.  746,  sees.  10,  13.)  Plaintiffs  here  have  never  settled  on  tiie  land 
in  person.  They  hold  by  their  agents,  servants  and  tenants,  and  this 
will  not  avail  to  acquire  title  to  public  land.  The  complaint  does  not 
aver  that  plaintiffs,  or  those  under  whom  they  claim,  ever  settled  upon 
or  occupied  the  land  in  dispute. 

The  law,  however,  is  well  settled,  that  the  claimant  in  ejectment 
must  recover  upon  the  strength  of  his  own  title,  and  not  on  the  weak- 
ness of  the  defendant's;  for  the  possession  of  the  latter  gives  him  a 
right  against  every  one  who  cannot  establish  a  good  title,  and  it  is 
sufficient  for  him  if  he  can  show  the  real  title  of  the  land  to  he  out 
of  the  plaintiffs;  and  here  it  is  shown  to  be  in  the  United  States;  and, 
moreover,  it  is  shown  that  the  situation  of  the  plaintiffs  is  such  that 
they  cannot  acquire  that  title  by  virtue  of  the  preemption  laws.  (2 
Roscoe,  R!  A.  98,  99,  and  the  authorities  there  cited.) 

It  is  said  that  the  mere  priority  of  possession  is  a  sufficient  title  in 
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ejectment.  Priority  of  possession  would  certainly  be  prima  facts  evi- 
dence of  a  seizin  in  fee,  and,  unless  rebutted  by  the  defendant,  would 
enable  the  plaintiff  to  recover;  but  in  any  other  sense  the  position 
seems  to  be  at  variance  with  the  rule  "  that  the  plaintiff  in  ejectment 
must  recover  upon  the  strength  of  his  own  title."  But  the  priority  of 
possession  in  these  plaintiffs  is  not  prima  facie  evidence  of  a  seizin  in 
fee,  because  they  show  that  the  fee  was  never  in  themselves,  and  they 
cannot  be  permitted  to  recover  upon  this  presumption  of  law.  With- 
out any  proof,  defendant  must  have  judgment  upon  the  showing  of 
plaintiffs. 

II.  The  Court  has  no  jurisdiction  of  the  subject  matter  of  the  action. 
The  language  of  the  second  section  of  the  Possessory  Act  of  185*3 

i£  imperative:  "No  person  shall  be  entitled  to  maintain  any  such 
action,  etc."  If  the  plaintiffs  expected  to  derive  any  benefit  from  tliis  act, 
they  should  have  alleged  in  the  complaint  their  occupancy,  and  their 
compliance  with  all  the  requirements  of  its  third  and  fourth  sections. 

The  general  principle  is,  that  an  action  founded  upon  a  statute  must 
state  specially  the  cause  of  action  arising  under  the  statute.  {Cole  v. 
Smith,  4  Johns.  196;  Oedney  v.  The  Inhaiiiants  of  Tewhsbury,  3 
Mass.  309.) 

And  where  the  statute  gives  a  new  power,  (as  the  statute  under  con- 
aideration  does)  and  at  the  same  time  provides  the  means  of  executing 
it>  those  who  claim  the  power  can  execute  it  in  no  other  way. 
(Andover  and  Medford  Turnpike  Co,  v.  Oould,  6  Mass.  40;  Franklin 
Olass  Co.  V.  White,  14  Id.  286 ;  Sturgeon  v.  State,  1  Blackf .  39 ;  Jour- 
ney V.  State,  1  Miss.  428 ;  Redech  v.  Oovemor,  Id. ;  State  v.  Cole,  Z 
McCord,  117.) 

Whether  the  title  to  the  land  and  premises  claimed  be  in  the  State 
of  California  or  in  the  Government  of  the  United  States,  the  District 
Court  was  without  jurisdiction. 

III.  The  evidence  does  not  justify  the  verdict.  No  possession  was 
ahown  in  Morris,  from  whom  plaintiffs  claim  title,  nor  in  plaintiffs 
themselves. 

Geo.  Barstow,  for  Respondents. 

I.  The  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action.  It  avers  prior  possession,  and  right  of  possession  in  plaintiffs, 
and  ouster.  {Boles  et  al.  v.  Weifenbach,  15  Cal. ;  Boles  et  ofr  v.  Cohen 
et  al.  Id.;  Watson  v.  Zimmerman,  6  Id.  46;  Norris  v.  Russell,  5  Jd. 
249;  Bird  v.  Lisbros,  9  Id.  1;  Nagle  v.  Macy,  Id.  426;  Gamer  v. 
Marshall  6  Id.  268.) 
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II.  The  Court  below  had  jurisdiction  of  the  case.  The  subject 
matter  of  the  suit  is  land,  averred  and  proved  to  be  situated  in  the  city 
and  county  of  San  Francisco,  and  damages  of  five  hundred  dollars  for 
its  use  and  occupation  are  claimed. 

III.  The  evidence  was  sufficient  to  justify  the  verdict,  and  the 
same  was  not  against  law.  All  the  instructions  asked  by  defendant 
were  given  to  the  jury;  no  exception  was  taken  to  the  Judge's  charge; 
and  no  instructions  were  asked  by  plaintiffs. 

A  case  of  palpable  error  or  mistake  must  be  made  out  before  this 
Court  will  overrule  the  verdict  of  a  jury  on  an  issue  of  fact.  Where 
there  is  no  legal  testimony  to  sustain  the  verdict  of  the  jury,  it  will  be 
set  aside.  But  where  the  testimony  is  conflicting,  or  where  the  credi- 
bility of  the  witnesses  must  be  passed  upon,  it  is  a  matter  solely  for  the 
jury  to  determine.  {Brown  v.  Smith,  10  Cal.  508;  People  v.  Ah  Ti,  J> 
Id.  16;  Davis  v.  McOilvery,  2  Id.  476;  Payne  v.  Jacobs,  1  Id.  39; 
Johnson  v.  Pendleton,  Id.  132  ;Dwinelle  v.  Henriquez,  Id.  387;  Hoppe 
V.  Robb,  Id.  373.) 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  and 
Cope,  J.  concurring. 

This  is  an  action  of  ejectment  to  recover  a  tract  of  land  situated 
within  the  county  of  San  Francisco.  The  complaint  is  of  a  character 
which  has  frequently  elicited  observations  of  disapprobation  from  this 
Court.  It  is  filled  with  matters  relating  to  the  title  of  the  plaintiffs, 
which  have  no  place  in  pleadings,  and  should  only  be  presented  as  evi- 
dence in  the  case.  Had  the  defendant  made  the  application,  these 
matters  would,  undoubtedly,  have  been  stricken  out,  as  redundant,  at 
the  cost  of  the  plaintiffs.  It  is  not  within  the  wit  of  man  to  devise 
more  simple  rules  of  pleading  than  those  prescribed  by  the  Practice 
Act  of  this  State,  and  there  is  no  excuse  for  any  departure  from  them. 
That  facts,  and  not  the  evidence  of  facts,  should  be  alleged,  is  not  less  a 
rule  of  pleading  in  our  system  than  it  was  under  the  former  system, 
which  has  been  superseded.  Thus,  in  the  present  case,  the  complaint 
should  only  have  alleged,  that  on  some  day  designated  the  plaintiffs 
were  possessed  of  the  land,  describing  it;  that  whilst  thu«  possessed, 
the  defendant  entered  upon  the  same,  and  ousted  them,  and  has  ever 
since  withheld  the  possession  from  them,  to  their  damage;  specifying 
such  sum  as  might  cover  the  value  of  the  use  and  occupation  from  the 
date  of  the  ouster. 
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It  is  upon  matters  unnecessarily  incorporated  into  the  complaint 
that  the  objections  of  the  appellant  principally  rest,  and  for  which  he 
seeks  a  reversal  of  the  judgment.  The  objections  raised  by  the  demur- 
rer we  do  not  notice,  as  the  demurrer  was  overruled  by  consent  of 
parties.  A  ruling  made  by  consent  cannot  be  the  subject  of  consider- 
ation in  this  Court. 

The  complaint  refers,  in  its  statement  of  the  various  transfers  of  the 
property  before  it  reached  the  plaintiffs,  to  the  several  mesne  convey- 
ances of  the  intermediate  parties  from  one  Morris,  copies  of  which  are 
annexed,  and  made  part  of  the  pleading.  These  conveyances,  in  addi- 
tion to  giving  a  description  of  the  premises  by  metes  and  bounds,  des- 
ignate them  as  one-half  of  a  certain  preemption  claim  taken  up  by 
Morris  in  1850,  and  surveyed  by  the  Coimty  Surveyor,  and  recorded  in 
conformity  with  the  statute.  This  designation  constitutes  the  basis  of 
the  main  objection  urged  to  the  complaint.  The  general  position  of 
counsel,  as  we  understand  it,  is  this:  that  the  designation  of  the  prop- 
erty, as  constituting  a  part  of  a  preemption  claim,  shows  that  it  be- 
longs either  to  the  United  States  or  to  the  State  of  California,  and  that 
in  consequence,  it  is  essential,  to  entitle  the  plaintiffs  to  a  recovery  as 
against  the  defendant  in  possession,  that  they  should  allege  in  their 
complaint  and  establish  on  the  trial  such  facts  as  would  bring  them 
within  the  provisions  of  the  preemption  laws  of  the  United  States,  or 
the  Possessory  Act  of  this  State.  The  proposition,  as  thus  stated^ 
cannot  be  maintained. 

The  designation  of  the  property  as  a  part  of  a  preemption  claim  does 
not  preclude  the  claimants  from  relying  upon  any  other  source  of  title 
than  the  United  States  or  the  State.  But  if  we  admit,  for  the  pur- 
poses of  this  case,  the  rule  to  be  otherwise,  and  that  the  plaintiffs  are 
estopped  from  denying  the  superior  title  of  the  General  or  State  Qov- 
emment,  the  inference  which  the  learned  counsel  would  deduce  from 
the  admission  does  not  follow.  It  is  undoubtedly  true,  as  a  general 
rule,  that  the  claimant  in  ejectment  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of  his  adversary's,  and  that  it 
is  a  sufficient  answer  to  his  action  to  show  title  out  of  him,  and  in  a 
third  party.  But  this  general  nde  has  in  this  State,  from  the  anoma- 
lous condition  of  things  arising  from  the  peculiar  character  of  the  min- 
ing and  landed  interests  of  the  country,  been  to  a  certain  extent  quali- 
fied and  limited.  The  larger  portion  of  the  mining  lands  within  the  State 
belong  to  the  United  States,  and  yet  that  fact  has  never  been  consid- 
ered as  a  sufficient  answer  to  the  prosecution  of  actions  for  the  recovery 
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of  portions  of  such  lands.  Actions  for  the  possession  of  mining  claims, 
water  privileges  and  the  like,  situated  upon  the  public  lands,  are  mat- 
ters of  daily  occurrence,  and  if  the  proof  of  the  paramount  title  of  the 
Government  would  operate  to  defeat  them,  confusion  and  ruin  would 
be  the  result.  In  determining  controversies  between  parties  thus  situ- 
ated, this  Court  proceeds  upon  the  presumption  of  a  grant  from  the 
Government  to  the  first  appropriator  of  mines,  water  privileges  and 
the  like.  This  presumption,  which  would  have  no  place  for  consider- 
ation as  against  the  assertion  of  the  rights  of  the  superior  proprietor, 
is  held  absolute  in  all  those  controversies.  And  with  the  public  lands 
which  are  not  mineral  lands,  the  title,  as  between  citizens  of  the  State, 
where  neither  connects  himself  with  the  Government,  is  considered  as 
Tested  in  the  first  possessor,  and  to  proceed  from  him.  This  posses- 
sion must  be  actual  and  not  constructive,  and  the  right  it  confers  must 
be  distinguished  from  the  right  given  by  the  Possessory  Act  of  the 
State.  That  act,  which  applies  only  to  lands  occupied  for  cultivation 
or  grazing,  authorizes  actions  for  interference  with,  or  injuries  to  the 
possession  of  a  claim  not  exceeding  one  hundred  and  sixty  acres  in 
extent,  where  certain  steps  are  taken  for  the  assertion  of  the  claim,  and 
to  indicate  its  boundaries.  Parties  relying  upon  the  rights  conferred 
by  this  act  must  show  a  compliance  with  its  provisions.  They  can  thus 
maintain  their  action  without  showing  an  actual  enclosure  or  actual 
possession  of  the  whole  claim.  (See  Wi-ight  v.  Whitesides,  15  Cal.  46, 
and  Oarrison  v.  Sampson,  Id.  93.)  But  where  reliance  is  placed,  not 
upon  the  act,  but  upon  the  prior  possession  of  the  plaintiff  or  of  parties 
through  whom  he  claims,  such  possession  must  be  shown  to  have  been 
actual  in  him  or  them.  By  actual  possession  is  meant  a  subjection  to 
the  will  and  dominion  of  the  claimant,  and  is  usually  evidenced  by 
occupation  —  by  a  substantial  enclosure  —  by  cultivation,  or  by  appro- 
priate use,  according  to  the  particular  locality  and  quality  of  the 
property. 

The  Court  instructed  the  jury  that  the  plaintiffs,  in  order  to  re- 
cover, must  show,  after  taking  a  bona  fide  possession,  imt  they  con- 
tinued in  actual  possession  until  ousted  by  the  defendant.  This 
instruction  was  given  at  the  request  of  the  defendant,  and  was  more 
favorable  to  him  than  the  law  warranted;  yet  upon  it  the  jury  found 
for  the  plaintiffs.  The  evidence  as  to  the  possession  was  conflicting, 
and  it  is  our  invariable  rule  not  to  interfere  with  the  verdict  in  such 
cases.  Had  the  verdict  been  for  the  defendant,  we  should  not  disturb 
it,  for  the  same  reason. 
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The  date  of  the  ouster  —  which  is  alleged  to  have  taken  place  in 
June,  1856,  whilst  the  title  of  the  plaintiffs  is  alleged  to  have  ac- 
crued only  in  May,  1859  —  is,  probably,  a  clerical  error.  If  not  so, 
it  is  a  defect  which  cannot  be  taken  advantage  of  after  verdict 

Judgment  affirmed. 


HALLECK  et  als.,  Executobs  of  the  last  Will  and  Testament 
OF  Joseph  L.  Folsom,  deceased,  v.  MIXER. 

A  COMPLAINT  In  repleyln,  alleglnic  that  the  testator  was  seized  and  possessed  of 
certain  premises  at  the  time  of  bis  death,  on  the  nineteenth  of  Jaly,  1855,  and 
that  the  plaintiffs  were  appointed  the  executors  of  his  last  will  and  testament, 
without  ayerrinjer,  in  direct  terms,  either  prevlonsly  or  subsequently,  the  fact 
of  the  testator's  death,  or  that  he  left  a  last  will  and  testament.  Is  defective 
as  a  pleading. 

A  complaint  In  replevin,  alleging  that  F.  was  seized  and  possessed  of  certain 
premises  at  the  time  of  his  death ;  that  the  plaintiffs  were  appointed  the  execu- 
tors of  his  last  will  and  testament,  and  ever  since  their  appointment  have  been 
in  the  possession  of  the  premises;  that  certain  persons,  whose  names  are  not 
designated,  entered  upon  the  same*  without  authority,  and  cut  down  timber 
growing  thereon  to  the  amount  of  about  three  hundred  cords;  that  the  de- 
fendant afterwards  also  entered  upon  the  premises,  without  authority,  and 
removed  the  wood  thus  cut,  and  still  detains  it  from  the  plaintiffs;  that  they 
have  demanded  the  possession  of  the  same  from  him,  and  that  he  refuses  to 
deliver  It  to  them,  to  their  damage  of  $1,100  —  the  alleged  value  of  the  wood 
—  sufficiently    shows   plaintiffs*   ownership   of    the    wood. 

The  averments  in  such  complaint  of  "  unlawful  and  wrongful,'*  as  applied  to  the 
entry  upon  the  premises  and  the  cutting  down  of  the  timber,  and  to  defendant's 
removal  and  detention  of  the  same,  may  be  stricken  out  as  surplusage. 

Against  the  cutting  of  timber,  the  owner  of  real  property  is  entitled  to  the  pre- 
ventive remedy  of  injunction.  Whilst  the  timber  Is  growing,  It  Is  part  of  th« 
realty,  and  its  destruction  constitutes  that  kind  of  waste,  the  commission  of 
which  a  Court  of  Equity  will,  upon  petition,  restrain.  When  once  cut,  the 
character  of  the  property  is  changed ;  it  has  ceased  to  be  a  part  of  the  realty 
and  has  become  personalty,  but  Its  title  is  not  changed.  It  belongs  to  the 
owner  of  the  land  as  much  afterwards  as  previously,  and  he  may  pursue  it  in 
whoseever  hands  It  goes,  and  is  entitled  to  all  the  remedies  for  \U  recovery 
which  the  law  affords  for  the  recovery  of  any  other  personal  property  wrong- 
fully taken  or  detained  from  its  owner.  And  If  he  cannot  And  the  property  to 
enforce  its  specific  return,  he  may  waive  the  wrong  committed  In  Its  removal 
and  use,  and  sue  for  the  value  as  upon  an  implied  contract  of  sale. 

In  suits  for  damages  for  timber  cut  and  removed,  as  in  this  case,  the  true  rule,  so 
far  as  the  title  to  the  land  is  concerned,  is  this :  The  plaintiff  out  of  possessiou 
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cannot  sue  for  the  property  severed  from  the  freehold,  when  the  defendant  Is 
in  possession  of  the  premises  from  which  the  property  was  severed  —  holding 
them  adversely,  in  good  faith,  under  claim  and  color  of  title  —  in  other  words: 
The  personal  action  cannot  be  made  the  means  of  litigating  and  determining 
the  title  to  the  real  property  as  between  oondlctlng  claimants. 

But  this  rule  does  not  exclude  the  proof  uf  title  on  the  part  of  the  plaintiff  In 
other  cases,  for  It  is  upon  such  proof  that  the  right  of  recovery  rests.  It  Is 
because  the  plaintiff  owns  the  premises,  or  has  the  right  to  their  possession, 
that  he  is  entitled  to  the  chattel  which  Is  severed,  and  that  must  be  in  the 
first  instance,  established.  A  mere  intruder  or  trespasser  ie  in  no  position  to 
raise  the  question  of  title  with  the  owner  so  ae  to  defeat  the  action. 

Pennsylvania   cases,    recognizing   this   distinction,    cited. 

The  complaint  here,  averring  that  plaintiffs  were  duly  appointed  executors  of 
th€  last  will  and  testament  of  the  deceased,  and  have  ever  since  been  such 
executors,  and  as  such  have  been  ever  since  in  the  possession  of  the  premises, 
is  not  demurrable  on  the  specific  ground  that  it  does  not  show  that  plaintiffs 
are  the  executors  of  F.,  or  have  any  authority  to  maintain  the  action  — 
though  it  is  subject  to  other  objections.  The  complaint  should  state  the  death 
of  F. ;  his  leaving  a  last  will  and  testament ;  the  appointment  therein  of  the 
plaintiffs  as  executors ;  the  probate  of  the  will ;  the  issuance  of  letters  testa- 
mentary thereon  to  the  plaintiffs ;  and  their  qualification  and  entry  upon  the 
discharge  of   their  duties  as  executors. 

The  executors  had  the  right  to  Institute  the  action  under  the  general  authority 
conferred  upon  them  by  the  statute.  No  special  authorisation  from  the 
Probate  Court  is  requisite  in  such   cases. 

Appeal  from  the  Sixth  District. 

The  facts  appear  in  the  opinion.  The  demurrer  was  sustained  and 
judgment  rendered  for  defendants  for  possession  of  the  wood,  or  if 
that  could  not  be  had,  for  its  value,  with  three  hundred  dollars  dam- 
ages for  detention.    Plaintiffs  appeaL 

E.  B.  Crocker,  for  Appellants. 

I.  Plaintiffs,  being  rightfully  in  possession  of  the  land,  are  the 
owners  of  all  wood  cut  on  it  by  trespassers.  (Sands  v.  Pfeiffer,  10 
Cal.  263;  2  WendelPs  Blackstone,  404,  note  8;  7  Cow.  95;  8  Wend. 
505 ;  Betts  v.  Lee,  5  J.  R.  348 ;  Wingate  v.  Smith,  20  Me.  287 ;  Davis 
V.  Easier/,  13  111.  192 ;  2  Barb.  613 ;  2  Shopley,  216 ;  Farrant  v.  Thomp- 
son, 5  Barn.  &  Aid.  826;  Morgan  v.  Varrtck,  8  Wend.  591;  Schemer- 
horn  V.  Bull,  4  Denio,  425 ;  Cary  v.  Eotaling,  1  Hill,  313 ;  Harlan  v. 
Harlan,  15  Penn.  507;  Rockwell  v.  Sanders,  19  Barb.  473.) 

An  o\nier  of  land  out  of  possession  may  maintain  replevin  for  wood 
cut  by  one  in  possession  without  title,  and  the  right  to  the  wood  may 
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be  proved  by  showing  title  to  the  land  from  which  it  was  cut.  {Sands 
V.  Pfeiffer,  10  Cal.  263 ;  Rockwell  v.  Sanders,  19  Barb.  473 ;  Harlan 
V.  Harlan,  15  Penn.  507;  16  111.  192;  12  Johns.  140;  3  Denio,  79.) 

II.  The  complaint  is  sufficient.  The  fact  that  plaintiffs  were  in 
the  lawful  possession  of  the  land  at  the  time  the  wood  was  cut,  was 
sufficient  to  enable  them  to  maintain  this  action. 

A  general  denial  does  not  put  in  issue  the  right  of  plaintiffs  as  exec- 
utors to  sue,  or  compel  them  to  prove  their  appointment  {White  v. 
Moss,  11  Cal.  69.)    And  a  demurrer  admits  the  fact 

A.  P.  Catlin,  also  for  Appellants. 

I.  The  complaint  is  sufficient  The  material  fact  is,  that  the 
plaintiffs  were  the  executors  of  the  last  will  and  testament  of  J.  L. 
Folsom.  The  making  of  the  will;  its  due  attestation;  its  admission 
to  probate;  the  oath  of  the  executors;  filing  of  bonds;  approval  of 
bonds  by  the  Court,  are  all  evidences  of  this  material  fact ;  and  if  the 
pleader  is  required  to  allege  any  of  them,  where  will  he  stop? 

The  complaint  states,  that  plaintiffs  demanded  the  wood  and  de- 
fendants refused  it. 

The  complaint  states :  First,  plaintiffs'  possession;  Second,  that  tres- 
passers entered  and  cut  the  wood ;  Third,  that  defendants  then  entered 
and  took  it  away ;  Fourth,  that  plaintiffs  demanded  it  of  defendants ; 
and  Fifth,  that  defendants  refused  it.  Nothing  more  can  be  required. 
{Childs  V.  Hart,  7  Barb.  370.) 

II.  As  to  proving  title  to  the  land  in  replevin  for  timber  cut 
Our  statute  gives  the  action  to  recover  possession  of  personal  prop- 
erty, under  which  the  plaintiff  may  obtain  possession  of  any  personal 
property  to  the  possession  of  which  he  may  be  entitled,  whether  he 
has  ever  been  in  possession  of  it  or  not 

Now,  is  there  any  limit  or  restraint  upon  the  mode  of  proof?  or 
rather,  do  the  rules  of  evidence  prevent  a  plaintiff  from  exhibiting  his 
title  to  real  property,  where  it  is  necessary  for  him  to  do  so,  in  order 
to  show  his  right  to  the  personalty?  If  this  cannot  be  done,  then  the 
owner  of  land  cannot  recover  any  property  severed  from  the  freehold 
by  a  naked  trespasser,  if  he  be  not  in  the  actual  possession  of  the  land. 

The  usual  objection  against  trying  the  title  to  land  in  the  action 
when  contested,  appears  really  to  have  no  merit.  The  title  is  not  tried; 
that  IS  to  say,  it  is  not  «djudicated.  It  is  merely  collaterally  examined 
for  a  particular  purpose.    The  title  to  the  land  is  in  no  way  affected 
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by  the  verdict.     (Sands  v.  Pfeiffer,  10  Cal.;  Rockwell  v.  Sanders,  19 
Barb.  473;  Harlan  v.  Harlan,  15  Penn.  507.) 

Oeo.  R,  Moore,  for  Respondent. 

I.  The  averment  that  plaintiffs  ''were  duly  appointed  executors, 
etc./'  is  insufficient.  This  is  a  conclusion  of  law;  the  facts  showing 
that  they  are  executors  should  have  been  averred  —  such  as  filing  bond, 
qualifying,  receiving  letters,  etc.  (Myers  v.  Machado,  14  How.  P.  E. 
149;  GraJiam  v.  Machado,  6  Duor,  517;  Beach  v.  King,  17  Wend. 
197;  Oillet  v.  Fairchild,  4  Denio,  83;  White  v.  Joy^  3  Ker.  83.) 

II.  The  averment  that  defendant  unlawfully  entered,  etc.,  is  not 
the  statement  of  a  fact,  but  a  conclusion  of  law.  (Ensign  v.  Sherman, 
13  How.  P.  R.  36;  Payn^  v.  Treadwell,  5  Cal.  311.) 

III.  The  complaint  shows  that  the  premises  from  which  the  wood 
in  controversy  is  charged  to  have  been  taken,  are  held  adversely  to 
plaintiffs,  and  that  the  title  to  this  land  will  necessarily  be  involved  in 
the  action;  and  under  such  circumstances  replevin  will  not  lie. 

The  action  of  replevin  is  transitory  in  its  character,  and  the  title  to 
land,  which  is  necessarily  local,  cannot  be  tried  in  it.  (Maiher  v.  The 
Ministers  of  Trinity  Church,  3  Serg.  &  R.  509 ;  Baker  v.  Howell,  6 
Id.  416;  Brown  v.  Caldwell,  10  Id.  118.) 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J. 
and  Cope,  J.  concurring. 

The  complaint  in  this  case  is  subject  to  a  criticism  which  is  applica- 
ble to  a  large  number  of  complaints  coming  before  this  Court.  It 
assumes,  in  some  of  its  allegations,  facts  which  should  themselves  have 
been  distinctly  and  separately  stated.  Thus,  it  alleges  that  the  testator 
was  seized  and  possessed  of  certain  premises  at  the  time  of  his  deaht, 
on  the  nineteenth  of  Julv,  1855,  and  that  the  plaintiffs  were  appointed 
the  executors  of  his  last  will  and  testament,  without  averring,  in  di- 
rect terms,  either  previously  or  subsequently,  the  fact  of  the  testator's 
death,  or  that  he  left  a  last  will  and  testament.  This  mode  of  state- 
ment wants  the  precision  and  directness  essential  to  all  good  pleading, 
and  should  not  be  countenanced.  But  it  is  not  for  defects  of  this  char- 
acter that  objections  are  urged  by  the  respondent  to  the  complaint. 
The  demurrer  is,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  that  it  shows  tho  title  to  real  estate  is 

Vol.  XVI.— -37  ^  , 
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necessarily  involved,  and  does  not  show  that  the  plaintiffs  are  the  own- 
ers of  the  property,  or  that  they  are  the  executors  of  Folsom,  or  have 
any  authority  to  maintain  the  action.  On  none  of  these  grounds  can 
the  demurrer  be  sustained. 

1.  The  material  and  substantive  allegations  of  the  complaint  are» 
that  Folsom  was  seized  and  possessed  of  certain  premises  at  the  time  of 
his  death;  that  the  plaintiffs  were  appointed  the  executors  6f  his  last 
will  and  testament,  and  ever  since  their  appointment  have  been  in  the 
possession  of  the  premises;  that  certain  persons,  whose  names  are  not 
designated,  entered  upon  the  same,  without  authority,  and  cut  down 
timber  growing  thereon  to  the  amount  of  about  three  hundred  cords; 
that  the  defendant  afterwards  also  entered  upon  the  premises  without 
authorit}'  and  removed  the  wood  thus  cut,  and  still  detains  it  from  the 
plaintiffs;  that  they  have  demanded  the  possession  of  the  same  from 
him,  and  that  he  refuses  to  deliver  it  to  them,  to  their  damage  of 
$1,100 — the  alleged  value  of  the  wood.  What  more  than  this  should  be 
stilted  to  entitle  the  plaintiffs  to  recover,  it  is  difficult  to  conceive.  The 
averments  of  "  unlawful  and  wrongful,**  as  applied  to  the  entry  upon 
the  premises,  and  the  cutting  down  of  the  timber,  and  to  the  defend- 
ant's removal  and  detention  of  the  same,  may  be  stricken  out  as  sur- 
plusage. \Vhilst  they  do  no  good,  they  do  not  vitiate  the  pleading.  By 
the  demurrer,  the  allegations  are  admitted  to  be  true,  and  there  would 
be  a  singular  defect  in  the  administration  of  justice,  if,  upon  their  ad- 
mitted truth,  the  plaintiffs  were  remediless.  Against  the  cutting  of  tim- 
ber, the  owner  of  real  pro|.erty  is  entitled  to  the  preventive  remedy  of  in- 
junction. Whilst  the  timber  is  growing  it  is  a  part  of  the  realty,  and 
its  destruction  constitutes  that  kind  of  waste,  the  commission  of  which 
a  Court  of  Equity  will,  upon  petition,  restrain.  WTion  once  cut,  the 
character  of  the  property  is  changed ;  it  has  ceased  to  be  a  part  of  the 
realty  and  has  become  personalty,  but  its  title  is  not  changed.  It  be- 
longs to  the  owner  of  the  land  as  much  afterwards  as  previoii^l3%  and 
he  may  pursue  it  in  whoscever  hands  it  goes,  and  is  entitled  to  all  the 
'remedies  for  its  recovery  which  the  law  affords  for  the  recovery  of 
any  other  personal  property  wronirfully  taken  or  detained  from  its 
owner.  And  if  he  cannot  find  the  property  to  enforce  its  specific  re- 
turn, he  may  waive  the  wrong  committed  in  its  removal  and  tfse,  and 
sue  for  the  value  as  upon  an  implied  contract  of  sale.  {Brown  v.  Sao:, 
7  Cow.  95:  Bal-rr  v.  Whrelcr,  8  Wend.  505;  Wingate  v.  Smith,  20 
Maine,  287;  Dans  v.  Easleij,  13  111.  192.) 
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2.  The  complaint  does  not  show  that  the  title  to  land  is  involved  in 
any  such  sense  as  to  preclude  the  action.  In  all  cases  where  the  owner 
of  real  estate  sues  for  property  severed  from  the  freehold,  the  action 
must  rest  upon  the  proof  in  the  first  instance  of  title  or  right  of  posses- 
sion to  the  premises  in  the  plaintiff;  and,  if  the  position  of  the  re- 
spondent were  tenable,  no  action  for  the  recovery  of  such  property 
would  ever  lie.  If  the  complaint  alleged  the  title,  it  would,  upon  his 
argument,  be  demurrable;  if  it  merely  alleged  owner.^hip  of  the  prop- 
erty, the  party  would  be  excluded  on  the  trial  from  proof  of  his  title, 
or  be  nonsuited  on  its  production.  The  true  rule  is  this:  Tho  plaintiff 
out  of  possession  cannot  sue  for  property  severed  from  the  freehold, 
when  the  defendant  ia  in  possession  of  the  premises  from  which  the 
property  was  severed  —  hoMing  them  adversely,  in  good  faith,  under 
claim  and  color  of  title  —  in  other  words:  The  personal  action  cannot 
be  made  the  means  of  litigating  and  determining  the  title  to  the  real 
property  as  between  conflicting  claimants.  But  the  rule  does  not 
exclude  the  proof  of  title  on  the  part  of  the  plaintitlE  in  other  cases, 
for  it  is,  as  we  have  already  observed,  upon  such  proof  that  the  right 
of  recovery  rests.  It  is  because  the  plaintiff  owns  the  i)remises,  or  has 
the  right  to  their  possession,  that  he  is  entitled  to  the  chattel  which  is 
flevered,  and  that  must  of  course  be  in  the  first  instance  established. 
A  mere  intruder  or  trespasser  is  in  no  position  to  raise  the  question  o'i 
title  with  the  owner  so  as  to  defeat  the  action.  The  cases  cited  by  the 
respondent  from  the  decisions  of  the  Supreme  Court  of  Pennsylvania, 
recognize  the  distinction  we  have  stated.  They  are  all  commented 
upon  and  explained  by  that  Court  in  Harlan  v.  Uarlan  (15  Penn. 
State  R.  513). 

Here  the  complaint^  so  far  from  showing  a  case  of  conflicting  titles, 
shows  a  case  of  lawless  invasion  upon  the  estate  of  the  deceased,  a 
destniction  of  its  growing  timber,  and  a  tortious  removal  of  the  sev- 
ered property  by  the  defendant. 

3.  The  complaint  as  to  the  appointment  of  the  plaintiffs  as  executors 
is  not  liable  to  the  specific  objection  taken  by  the  demurrer.  It  avers 
that  the  plaintiffs  were  duly  appointed  executors  of  the  last  will  and 
testament  of  the  deceased,  and  have  ever  since  been  such  executors, 
and  as  such  have  ever  since  been  in  possession  of  the  premises.  These 
averments  meet  the  special  ground  of  demurrer,  though  they  are  sub- 
ject to  other  objections.  The  complaint  should  state  the  death  of 
Polsom;  his  leaving  a  last  will  and  testament ;  tlic'  ap])ointmont  tlunvin 
of  the  plaintiffs  as  executors;  the  probate  of  the  will;  the  issuance  of 
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letters  testamentary  thereon  to  the  plaintiflfs;  and  their  qualification 
and  entry  upon  the  discharge  of  their  duties  as  executors. 

4.  The  plaintiffs  possessed  the  right  to  institute  the  present  action 
as  executors  under  the  general  authority  conferred  upon  them  by  the 
statute.  They  required  no  special  authorization  for  that  purpose  from 
the  Probate  Court. 

From  the  views  we  have  expressed,  it  follows  that  the  Court  erred 
in  sustaining  the  demurrer  on  the  grounds  upon  which  it  was  taken. 

The  judgment  must  be  reversed  and  the  cause  remanded;  and  it  is 
80  ordered. 


McDERMOTT  v.  BUEKE  et  al. 

Query:  Whether  a  leasehold  estate  for  a  term  of  years  Is  T«al  property  fn  mxeh 
sense  that  a  judgment  docketed  becomes  a   lien  thereon. 

k  mortgagor  •  cannot  make  a  lease  which  will  hind  his  mortgagee,  where  the 
lessee,  at  the  time,  has  actual  or  constructive  notice  of  the  mortgage. 

The  Interest  of  the  lessee.  In  such  case,  depends  for  Its  duration  —  except  at 
limited  by  the  terms  of  the  lease  —  upon  the  enforcement  of  the  mortgage. 
So  long  as  the  mortgage  remains  unenforced,  the  lease  Is  valid  against  the 
mortgagor,  and.  In  this  State,  against  the  mortgagee;  but  with  Its  enforce- 
ment, the  leasehold  Interest  Is  determined,  even  though  the  lessee  be  not 
made  party  to  the  foreclosure  suit. 

There  Is  no  privity  of  contract  or  estate  between  the  purchaser  upon  the  decree 
of  sale  on  foreclosure  and  the  tenant  of  the  mortgagor.  The  purchaser  may 
treat  the  tenant  as  an  occupant  without  right,  and  maintain  ejectment  for  the 
premises  —  except  where  the  purchaser  is  precluded,  by  his  acts  or  declara- 
tions, from  thus  treating  him. 

The  purchaser  cannot,  for  the  want  of  privity,  count  upon  the  lease,  and  sue  for 
the  rent  or  the  value  of  the  use  and  occupation.  The  relation  between  the 
purchaser  and  tenant  Is  that  of  owner  and  trespasser,  until  some  agreement, 
expressed  or  Implied,  Is  made  between  them  with  reference  to  the  occupation. 
The  tenant  Is  not  bound  to  attorn  to  the  purchaser,  nor  Is  the  latter  bound 
to  accept  the  attornment,  if  offered,  unless  the  acts  or  declarations  of  the 
purchaser,  anterior  to  the  purchase,  qualify  the  subsequent  relation  of  the 
parties,   or  the  rights  springing  from  It. 

There  are  cases  where  the  purchaser  *on  a  sale  under  a  decree  of  foreclosure, 
would  be  estopped  from  treating  the  tenant  of  the  mortgagor  as  a  trespasser  — 
as,  for  instance,  when  the  lease  was  taken  upon  the  encouragement  of  the  mort- 
gagee, and  the  purchaser  was  cognisant  of  the  fact  at  the  time  of  his  purchase. 

Oaly  those  who  are  beneflctally  interested  in  the  claim  secured,  or  in  the  Mtatt 
mortga«ed»  are  necessary  parties  to  the  foreclosure  of  a  mortgage. 
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A  tenant  of  the  mortf?agor  is  not  interested  either  in  the  claim  secured  nor  In 
the  estate  mortgaged  —  that  is,  in  the  title  pledged  as  security.  He  has  not 
succeeded  to  such  estate,  or  to  any  portion  of  it  He  does  not  ^stand  in  the 
position  of  a  purchaser.  The  estate  remains  in  his  lessor;  he  has  only  a 
contingent  right  to  enjoy  the  premises.  The  right  of  the  lessor  to  the  pes* 
session  ends  with  the  deed  hy  which  the  sale  of  the  premises  is  consummated; 
and  the  tenant's  right  to  possession  depends  upon  that  of  the  lessor,  and  goes 
with  it;  and  the  tenant  having  notice,  actual  or  constructiye,  of  the  mortgage* 
need  not  be  made  party  to  the  foreclosure. 

Possibly,  a  Court  of  Equity  would,  under  some  circumstances,  allow  H  tenant 
for  years  to  redeem  the  premises  sold  on  foreclosure,  if  he  applied  within  a 
reasonable  period  after  becoming  acquainted  with  the  proceedings. 

But  the  tenant  has  no  such  absolute  right,  from  the  mere  fact  of  his  tenancy, 
as  to  require  him  to  be  a  party  to  the  foreclosure,  in  order  to  vest  the  legal 
title  in  the  purchaser  under  the  decree. 

Appeal  from  the  Sixteenth  District. 

Ejectment  for  premises  situated  in  Calaveras  Connty.  The  mate- 
rial facts  appear  in  the  opinion  of  the  Court.  The  Court  below  sub- 
mitted a  series  of  questions  to  the  jury,  and  upon  their  findings  plain- 
tiff moved  for  and  obtained  judgment  for  possession  of  the  premises. 
Defendants  appeal. 

A.  C.  Monson,  for  Appellants. 

I.  The  lease  to  Laforge  was  cancelled,  and  the  property  surren- 
dered to  the  lessors  on  the  sixteenth  of  March,  1858.  Execution  in  the 
case  of  Robinson  et  al,  v.  Laforge,  was  not  issued  until  May  20th,  and 
not  levied  until  May  27th,  1858.  At  this  time  Laforge  had  no  interest 
in  any  lease  from  the  company,  and  consequently  respondent  acquired 
no  rights  by  his  purchase.  The  judgment  in  the  case  of  Robinson  et  al, 
V.  Laforge  was  not  a  lien  upon  the  leasehold  interest  of  Laforge,  be- 
cause : 

I.  The  record  does  not  show  that  it  was  ever  docketed ;  and  2.  If 
docketed,  it  would  not  have  been  a  lien,  for  a  lease  for  years  is  not  real 
but  personal  property. 

II.  The  evidence  shows  that  appellants  were  entitled  to  the  posses- 
sion, and  being  in  possession  the  Court  will  not  turn  them  out,  and 
put  respondent  in  possession. 

III.  It  is  only  necessary  to  make  those  persons  parties  to  a  fore- 
closure who  have  the  absolute,  legal  right  to  redeem.  (6  Beav.  657; 
2  Billiard  on  Mort.  79,  note  a.) 

IV.  The  parties  entitled  to  redeem  under  our  statute  are: 
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1.  The  judgment  debtor,  or  his  successor  in  interest ;  2.  A  creditor 
having  a  lien  by  judgment  or  mortgage  on  the  property  sold. 

V.  The  lease  from  the  Table  Mountain  Water  Company  to  Laforge 
was  not  binding  upon  appellants,  having  been  made  subsequently  to 
the  execution  of  the  mortgages  under  which  they  claim.  The  interest 
of  Laforge  became  extinguished  by  the  foreclosure  and  sale,  and  ap- 
pellants had  the  right  to  treat  him  as  a  trespasser.  (Simers  v.  Salius, 
3  Denfo,  214;  CasUemen  v.  Belt,  2  B.  Mon.  157;  1  Hilliard  on 
Mort.  140.) 

Robinson,  Beatty  &  Eeacoch,  for  Eespondent, 

I.  The  first  point  in  appellants'  brief  is,  that  whatever  rights  La- 
forge may  have  had  under  his  lease  he  surrendered  back  to  the  com- 
pany before  the  issuance  of  execution  in  favor  of  Ilobinson,  Beatty, 
Botts  and  Sackett,  and  therefore  he  had  no  interest  to  be  levied  on 
imder  their  execution.  The  respondent  contends,  on  the  contrary, 
that  Robinson,  Beatty,  Botts  and  Sackett  obtained  a  lien  on  Laforge's 
interest  by  means  of  their  judgment,  which  was  rendered  October 
19th,  1857,  about  five  montlis  before  Laforge  surrendered  his  lease. 

This  proposition  is  met  by  two  answers  on  the  part  of  appellants. 
The  first  is,  that  the  judgment  is  not  a  lien  until  it  is  docketed,  and 
the  transcript  does  not  show  that  this  judgment  was  ever  docketed. 

It  is  true,  the  transcript  does  not  show  that  the  judgment  was  dock- 
eted, neither  does  it  show  that  it  was  not  docketed.  Nor  is  there  any- 
thing that  shows  that  all  the  testimony  is  incorporated  in  the  state- 
ment. 

There  is  nothing  in  the  grounds  of  appeal  indicating  that  there  was 
any  question  raised  as  to  the  docketing.  There  was  no  objection  to  the 
judgment,  that  it  was  irrelevant  because  it  had  not  been  docketed.  In 
the  absence  of  any  statement  that  all  the  evidence  is  incorporated,  and 
under  the  rule  of  presumption  in  favor  of  the  action  of  the  Court  be- 
low, we  must  presume  that  the  docketing  was  proved.  Again,  the 
statute  expressly  provides  that  as  soon  as  the  judgment  is  rendered, 
the  clerk  shall  docket  it.  Even  if  there  were  no  proof,  (which  we  think 
cannot  be  presumed  in  this  case)  the  legal  presumption  would  be  that 
the  oflBcer  had  done  his  duty,  and  docketed  the  judgment  on  the  day 
it  was  rendered.     (Pr.  Act.  sec.  204.) 

II.  Another  objection  of  appellants  is,  that  a  judgment  when  dock- 
eted is  not  a  lien  on  a  leasehold  estate — that  an  estate  for  years  is  not 
real  estate  but  personalty.  We  admit  that  a  leasehold  for  years  is,  in 
^^fipie  respects,  treated  as  jjcrsonal  property.   It  goes  to  the  adminis- 
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trator,  and  not  to  the  heir.  But  this  rule  of  the  common  law,  deter- 
mining what  is  real  estate  and  what  is  personalty,  cannot  alter  the 
plain  meaning  of  our  statute.  The  statute,  speaking  of  the  docketed 
judgment,  says  it  shall  become  a  lien  upon  all  the  real  property.  It 
floes  not  use  the  common  law  term  "  real  estate,^'  which  has  a  technical 
meaning,  but  uses  the  term  "  property ,*'  merely  to  distinguish  between 
that  species  of  property  which  is  movable  and  that  which  in  its  nature 
is  immovable.    (Sec.  204,  Pr.  Act.) 

Section  two  hundred  and  nine  of  the  same  act  shows  that  every  inter- 
e*^t  in  land,  whatever  may  be  the  character  of  the  term,  is  called  in  the 
Btatute  real  property.  The  section  referred  to  says:  "Upon  a  sale  of 
leal  property,  where  the  estate  is  less  than  two  years,  etc.**  Here  the 
statute  clearly  recognizes  every  interest  in  land,  even  an  estate  of  less 
than  two  years,  as  an  estate  in  real  property.  The  same  section  pro- 
vides for  redemption  of  all  real  property  when  the  term  is  for  more 
than  two  years. 

The  definition  in  the  chapter  on  conveyances  is  of  real  estate  and  not 
of  real  property,  as  used  in  the  Practice  Act.  But  even  the  definition 
of  real  estate  in  the  chapter  on  conveyances  (35  Wood's  Dig.  104,  sec. 
35)  does  not  exclude  a  term  for  years  in  lands  and  tenements. 

III.  Appellants  say  that  those  parties  only  who  would  be  entitled 
to  redee^p  need  be  made  parties  to  a  foreclosure  suit.  We  do  not  dis- 
pute this,  but  we  differ  as  to  who  would  be  entitled  to  redeem. 

The  foreclosure  of  a  mortgage  is  an  equitable  proceeding,  and  it 
might  be  possible  that  a  party  would  be  entitled  to  redeem  in  equity 
who  was  not  authorized  to  redeem  under  our  statute  concerning  re- 
<lcmption  of  real  estate  sold  under  execution. 

If  A  mortgages  his  estate  for  less  than  its  value,  (say  that  an  estate 
worth  $10,000  is  mortgaged  for  $1,000,  payable  ten  years  after  date, 
interest  payable  annually)  and  after  the  mortgage,  leases  the  same 
0j?t4ite,  fails  to  keep  down  the  interest,  and  the  morttragoe  files  his  bill  to 
foreclose,  there  could  be  no  doubt  that  equity  would  allow  +he  tenant 
to  redeem,  and  deduct  the  money  paid  from  his  rents.  For  the  time 
being  the  tenant  is  the  owner,  and  as  such,  is  entitled  to  redeem.  But 
the  words  of  the  statute  ^'  successor  in  interest,'^  are  broad  enough  to 
cover  the  case  of  a  tenant.  He  is  successor  in  interest  for  the  time 
being.  But  the  statute  was  made  expressly  for  redemption  from  exe- 
cution sales.  We  must  look  to  the  practice  of  Courts  of  Equity  for  the 
rules  as  to  mortgage  redemption. 
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IV.  Appellants  say  that  the  lease  made  by  the  company  to  Laforge 
waa  not  binding  upon  the  mortgagee,  because  made  subsequent  to  the 
execution  of  the  mortgage. 

This  was  the  rule  at  common  law,  and  is  the  rule  whenever  the 
mortgagor  in  possession  (after  covenant  broken  as  to  payment)  is 
treated  as,  or  held  to  be  a  tenant  at  will,  a  tenant  by  sufferance,  or  a 
quasi  tenant  at  will.  In  fact,  whenever  the  mortgagee  is  entitled, 
without  foreclosure,  to  the  possession.  {McGoodwin  v.  Stephenson,  11 
B.  Mon.  21-2;  Patterson  v.  CarmaVs  Heirs,  3  A.  K.  Marshall,  G18.) 

The  rule  in  New  York  was  formerly  the  same.  The  case  referred 
to  by  appellants'  counsel,  in  3  Denio,  asserts  that  "  after  foreclosure  and 
Bale  of  mortgaged  premises,  in  possession  of  a  lessee  of  a  mortgagor, 
under  a  lease  subsequent  to  the  mortgage,  the  lessee  is  coiasidered  a 
wrong-doer,  and  is  not  entitled  to  notice  to  quit ;  and  against  him  an 
action  of  trespass  will  lie  by  the  purchaser,  for  taking  and  carrying 
away  the  crops."  The  Court  refers  to  a  case  (8  Wend.  58-1)  as  author- 
ity for  this  position.  The  case  in  8  Wendell  put  it  on  the  ground  that 
the  mortgagor  (after  failure  to  pay  at  maturity)  is  a  mere  tenant  at 
will,  liable  to  be  turned  out  without  notice,  and  having  no  right  even 
to  the  emblements.  Such  a  tenant  cannot  make  a  lease  to  a  sub- tenant. 

The  moment  a  sub-tenant  enters  he  is  a  trespasser.  It  is  his  entry 
which  makes  him  a  trespasser,  and  not  the  fact  that  he  remains  in  pos- 
session after  foreclosure.  The  Court  in  8  Wendell  expressly  holds  that 
a  purchaser,  lessee,  or  any  third  person  (making  no  difference  between 
a  purchaser  and  a  tenant)  from  the  mortgagor,  has  in  New  York  just 
the  same  rights  that  the  mortgagor  has  in  England ;  that  he  may  be 
treated  by  the  mortgagee  as  a  mere  tenant  at  will ;  not  entitled  to  a 
notice,  and  not  entitled  to  emblements;  and  that  he  is  subject  at  any 
time  to  be  sued  as  a  trespasser  by  the  mortgagee.  It  held  that  a  mort- 
gagor has  no  right  to  sell  his  interest  after  covenant  broken,  as  to  pay- 
ment of  debt  secured  by  mortgage.  This  was  the  rule  at  common  law ; 
'^aa  so  held  in  England,  and  generally  in  America,  in  all  actions  in  a 
Court  of  law ;  but  in  equity  a  different  rule  prevailed. 

A  mortgagor,  after  he  fails  to  pay  his  debt  at  maturity,  can  neither 
**G  nor  lease  his  property;  any  one  entering  under  the  mortgagor  in 
s^ch  case  is  a  trespasser  ah  initio.  At  least,  he  may  be  so  treated  by 
ma  ^^^}^^^^>  (^^  ^^^  election)  either  before  or  after  foreclosure.  He 
cha^  ^^®  ^^^^^^  °^  ejectment  against  such  person,  whether  pur- 

on   \7  ^J  ^^^*'^"^  without  notice  or  demand  of  possession.    (1  Billiard 
^^  AXort.  Ch.  9,  119.) 
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These  cases,  howerer,  all  go  on  the  proposition  that  the  fee  of  the 
estate  is  in  the  mortgageee.  The  case  in  3  Denio,  although  decided 
after  the  law  of  New  York,  prohibited  the  action  of  ejectment  in  favor 
of  the  mortgagee,  and  confined  his  remedy  to  his  bill  in  equity,  still 
maintains  the  proposition  that  a  Court  of  law  in  a  collateral  proceed- 
ing, or  a  proceeding  between  other  parties  in  which  the  rights  of  a  mort- 
gagee are  collaterally  introduced,  will  maintain  the  old  common  law 
rights  of  the  mortgagee  to  treat  all  persons  as  trespassers  who  enter  up- 
on the  mortgaged  premises  under  the  mortgagor, after  condition  broken. 

But  this  Court,  in  a  case  where  that  proposition  was  submitted,  held 
the  reverse.  We  refer  to  the  case  of  Haffley  v.  Maier,  13  Cal.  There 
a  foreclosure  was  had  against  the  mortgagor,  and  subsequently  an  eject- 
ment was  brought  against  one  who  held  under  the  mortgagor  before  suit 
brought;  and  the  Court  held  that  the  vendee  of  a  mortgagor  could  not 
be  evicted  in  ejectment,  not  having  been  made  a  party  to  the  fore- 
closure; and  no  case  can  be  found  where  a  distinction  is  made  between 
a  vendee  and  a  tenant.  It  would  be  a  singular  law  that  would  allow  a 
man  to  sell  his  estate,  but  prevent  him  from  renting  it;  where  the 
purchaser  would  be  innocent,  but  the  tenant  a  trespasser.  The  decision 
in  Haffley  v.  Maier  was  the  inevitable  and  legitimate  result  of  the 
former  ruling  of  this  Court,  establishing  the  doctrine  that  the  mort- 
gage does  not  pass  the  fee  of  the  estate^  but  only  creates  a  lien  in  favor 
of  the  mortgagee. 

A.  0.  Monson,  in  reply, 

i.  Counsel  for  respondent  attempt  to  argue  that  ''real  property*' 
and  "  real  estate  "  have  different  meanings.  It  is  submitted  that  they 
mean  one  and  the  same  thing,  and  that  is,  something  in  contradistinc- 
tion to  personal  property.  At  common  law  a  leasehold  for  years  was 
personal  property,  and  before  it  can  be  regarded  as  real  property,  in 
this  State,  it  must  be  made  so  by  statute. 

II.  *'  Successor  in  interest  in  the  whole  or  any  part  of  the  prop- 
erty,^* as  used  in  the  statute,  means  a  vendee  or  legatee,  etc.  It  means 
one  who  succeeds  to  the  whole  interest  which  the  judgment  debtor  had 
in  the  property,  or  in  some  portion  of  the  property.  It  means  one 
that  takes  the  place  which  another  has  left,  and  sustains  the  like  part 
or  character.  Where  a  judgment  debtor  has  disposed  of  all  his  right 
and  title  to  the  property,  or  to  a  portion  of  the  property,  and  has  no 
longer  any  interest  whatsoever  in  it,  then  the  party  who  takes  the  place 
of  the  judgment  debtor,  and  occupies  the  same  relation  to  the  property^ 
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which  the  judgment  debtor  had  previously  occupied,  is  a  successor  in 
iuterest.  A  tenant  occupies  no  such  position.  He  may  be  a  successor 
in  possession,  but  not  a  successor  in  interest. 

III.  It  is  not  contended  that  a  mortgagor  in  this  State  cannot  lease 
mortgaged  premises.  He  can  do  so  even  after  default  in  payment,  and 
his  lessee  cannot  be  treated  as  a  trespasser  by  the  mortgagee  until 
foreclosure,  sale  and  conveyance.  At  common  law  the  lessee  could  be 
treated  by  the  mortgagee  as  a  trespasser  before  foreclosure,  but  in  this 
State  the  mortgagee  is  considered  as  having  only  a  chattel  interest. 
The  freehold  remains  in  the  mortgagor,  but  by  foreclosure,  sale  and 
conveyance  the  purchaser  acquires  the  title,  and  this  relates  back  to 
the  date  of  the  mortgage.  The  interest  of  a  lessee  in  possession  under 
a  lease  made  subsequent  to  the  mortgage,  is  extinguished  by  the  fore- 
closure and  sale.  {Simers  v.  Salius,  3  Denio,  216,  219.)  Counsel 
for  respondent  are  mistaken,  in  saying  that  the  Court,  in  this  case^ 
maintains  the  old  common  law  right  of  the  mortgagor  to  treat  all  per- 
sons as  trespassers  who  enter  upon  the  mortgaged  premises  under 
the  mortgagor  after  condition  broken.  The  Court  holds  no  such  thing; 
it  merely  holds  that  after  foreclosure  and  sale,  and  not  until  then, 
a  lessee  of  a  mortgagor  under  a  lease  subsequent  to  the  mortgage 
can  be  considered  a  wrong-doer.  Haffley  v.  Maier  does  not  conflict 
with  the  case  of  Simers  v.  Saltus.  In  that  case  this  Court  held  that  a 
vendee  of  the  mortgagor  could  not  be  ousted  from  possession  by  a  pur- 
chaser under  a  decree  of  foreclosure  and  sale,  unless  such  vendee  was 
made  a  party  to  the  foreclosure  suit.  And  why?  Because  he  was 
the  successor  in  interest  of  the  mortgagor,  and  neither  he  nor  the 
estate,  which  he  had  acquired  from  the  mortgagor,  could  be  bound  by 
a  decree  without  making  him  a  party  to  the  foreclosure  suit.  To  be 
affected  by  the  decree,  it  was  necessary  and  indispensable  to  make  him 
a  party.  He  had  the  legal  right  to  redeem.  A  tenant  has  no  such 
absolute  right.  Counsel  say  it  would  be  a  strange  law  that  would  allow 
a  man  to  sell  his  estate,  but  prevent  him  from  renting  it;  where  the 
purchaser  would  be  innocent,  and  the  tenant  a  tres|)asser.  This  is 
admitted.  The  Court  is  not  asked  to  hold  any  such  doctrine.  A  man 
may  both  sell  his  estate,  and  rent  it  after  he  has  mortgaged  it.  To 
extinguish  the  rights  of  a  purchaser,  he  must  be  made  a  party  to  the 
foreclosure  suit,  because  he  has  succeeded  to  the  rights  and  the  estate 
of  the  mortgagor,  and  he  has  the  legal  right  to  redeem.  To  extin- 
guish the  rights  of  the  tenant,  there  must  be  a  foreclosure  and  sale; 


Digitized  by 


Google 


SUPEEME  COURT  —  OCTOBER  TERM,  1860.    587 


McDermott  9.  Barke. 


but  he  is  not  a  necessary,  indispensable  party  to  the  suit,  for  he  is  not 
"  the  successor  in  interest "  of  the  mortgagor,  nor  has  he  a  legal  right 
to  redeem.  Under  certain  circumstances,  a  Court  of  Equity*  might 
permit  a  lessee  for  years  to  redeem,  but  he  has  no  such  absolute  right 
as  to  make  him  a  necessary  party  to  the  foreclosure  suit  To  adopt 
such  a  rule  would  be  vexatious,  productive  of  great  delay  and  incon- 
venience, and  cause  unnecessary  expense.  If  he  be  a  necessary  party, 
then  he  must  be  made  a  party  in  all  cases,  no  matter  how  short  his 
term ;  and  all  parties  occupying  the  property  as  tenants  must  be  made 
parties,  no  matter  how  numerous.  The  vexation,  inconvenience  and 
delay  which  would  follow  are  readily  seen.  Then  the  costs  would  have 
to  be  paid  out  of  the  mortgaged  premises,  and  where  the  tenants  are 
numerous  these  might  entirely  exhaust  the  proceeds.  Only  those,  it  is 
submitted,  are  necessary  parties  who  have  the  legal,  unqualified  right 
to  redeem.  These  are  mentioned  in  the  two  hundred  and  thirtieth  sec- 
tion of  the  Practice  Act.  A  tenant  for  years  has  a  mere  equitable 
right  to  redeem  under  certain  circumstances.  A  Court  of  Equity 
would  not  permit  him  to  redeem  if  the  redemption  was  merely  frivo- 
lous and  for  vexation.  (See  the  remarks  of  the  Court  in  Averill  v. 
Taylor,  4  Selden,  53.)  The  legal  title  to  the  possession  of  a  tenant 
for  years  is  extingiiiphed  by  a  foreclosure  and  sale,  where  he  is  not 
made  a  party;  but  his  right  to  apply  to  a  Court  of  Equity  for  protec- 
tion is  not  extinguished.  A  Court  of  Equity,  however,  before  afford- 
ing him  relief,  would  require  that  he  should  at  least  offer  to  do  equity. 
It  wjuld  not  permit  him  to  hold  the  possession  without  offering  to 
pay  the  mortgage  debt. 

L^ELD,  C.  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J. 
concurring. 

In  November,  1855,  the  Table  Mountain  Water  Company,  a  cor- 
poration created  under  the  laws  of  this  State,  executed  to  Laforge  a 
mortgage  upon  certain  property,  situated  in  Calaveras  county,  to 
secure  the  payment  of  its  promissory  note  of  the  same  date.  In  Jan- 
uary, 185G,  Laforge  assigned  the  note  and  mortgage  to  Rowe.  On  the 
sixth  of  October  following,  Rowe  instituted  suit  for  the  foreclosure  of 
the  mortgage,  making  the  company  the  sole  party  defendant,  and  in 
February,  1857,  recovered  a  personal  judgment  for  the  principal  and 
interest  due,  and  a  decree  for  the  sale  of  the  premises.  Under  this 
decree  the  premises  were  sold,  in  August,  1857.  At  the  sale,  Bowman 
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and  Hughes  became  the  purchasers,  received  the  Sheriffs  certificate, 
and  in  March,  1858,  no  redemption  having  been  made,  the  Skeriff's 
deed.  During  the  same  month.  Bowman  sold  and  conveyed  to  Burke 
his  undivided  interest  in  the  premises.  Burke  and  HugljjPs,  two  of  the 
defendants  in  the  present  action,  thus  became  joint  owners  —  as  ten- 
ants in  common  —  of  the  entire  property,  unless  the  interest  of  the 
company,  covered  by  the  mortgage,  had  been  transferred  so  as  to  be 
unaffected  by  the  decree  rendered. 

The  only  interest  alleged  to  have  been  thus  transferred,  was  that  cre- 
ated by  the  lease  executed  by  the  company  to  Laforge  on  the  twenly- 
first  of  October,  1856.  This  lease  was  for  the  term  of  five  years,  com- 
mencing on  the  first  of  November  subsequent  to  its  date,  and  under  it 
Laforge  entered  upon  the  premises.  In  April,  1858,  Burke  and  Hughes 
brought  an  action  against  the  company  and  Laforge  to  obtain  pos- 
session of  the  property,  basing  their  right  to  a  recovery  upon  the  mort- 
gage, and  the  sale  and  conveyance  under  the  decree  foreclosing  the 
same.  Both  defendants  answered,  Laforge  setting  up  the  lease  referred 
to,  and  insisting  that  his  estate  thereunder  was  not  affected  by  the  pro- 
ceedings in  the  foreclosure  suit,  as  he  was  not  made  a  party  thereto. 
The  action  was  tried  by  the  Court,  and  it  found  that  the  company  was 
in  possession  of  the  premises  at  the  commencement  of  the  action,  and 
continued  in  such  possession ;  and  that  Laforge,  by  a  written  contract 
with  the  company,  made  on  the  sixteenth  of  March,  1858,  had  suiTen- 
dered  the  property  and  all  his  rights  to  the  same  under  the  lease.  It, 
therefore,  rendered  judgment  in  favor  of  the  plaintiffs,  and  upon  a 
writ  issued  thereon,  they  were  placed  in  possession.  Their  codefend- 
ants  claim  imder  other  proceedings  upon  an  alleged  second  mortgage 
of  the  company  to  Treat,  but  we  do  not  deem  it  at  all  material,  for 
the  disposition  of  the  present  action,  to  consider  the  source,  nature 
or  extent  of  their  interests. 

In  October,  1857,  Robinson  and  others  recovered  a  personal  judg- 
ment against  Laforge,  and  on  the  twentieth  of  May,  1858,  issued  Exe- 
cution thereon,  under  which  the  Sheriff  levied  upon  whatever  interest 
Laforge  possessed  from  the  lease  of  the  company,  and  in  June  following 
sold  the  same.  At  the  sale.  AfcCall  became  the  purchaser,  and  received 
the  Sheriff's  certificate,  and  assigned  the  same  to  the  plaintiff,  to  whom 
the  Sheriff  executed  his  deed.  Several  questions  are  presented  by  the 
defendants  as  to  the  resrularity  of  tho  proceeclin^s  of  tho  Sheriff,  and 
the  sufficiency  of  the  proof  as  to  the  assignment  of  the  certificate;  but 
we  do  not  propose  to  pass  upon  them.   We  shall  assume,  for  the  pur- 


Digitized  by 


Google 


SUPKEME  COURT  — OCTOBER  TERM,  1860.    589 

McD«rmott  v.  Burke. 

I  — ^ — — — —  " 

poses  of  the  present  action,  that  the  proceedings  of  the  officer  were  reg- 
ular, and  that  the  assignment  was  sufficiently  established.  The  plain- 
tiff claims,  by  the  judgment  sale  and  Sheriff's  deed,  to  have  succeeded 
to  the  leasehold  interest  of  Laforge,  and  to  be  subsequently  entitled 
to  the  possession  of  the  premises  until  the  expiration  of  the  term. 

This  claim  is  conclusively  met  by  the  fact  that,  at  the  time  of  the 
Sheriff's  levy  under  the  execution,  the  lease  had  boon  surrendered  by 
Laforge.  He  then  posvsossed  no  interest  which  could  be  the  subject  of 
levy  and  sale.  It  does  not  appear  that  the  judgment  had  bton  docketed, 
•  so  as  to  become  a  lien  upon  any  real  property  posfcssod  by  Ijaforgc  — 
even  if  a  leasehold  est^ite  for  a  torai  of  years  can  be  deemed  real  prop- 
erty in  such  sense  that  a  judgment  can  become  a  lien  thereon.  We  do 
not,  however,  rest  our  decision  upon  this  point.  We  are  of  opinion  that 
the  legal  rights  of  the  lessee  were  extinguished  by  the  proceedings  in 
the  foreclosure  suit  and  sale  following  the  decree  thereon.  A  mort- 
gagor cannot  make  a  lease  which  will  bind  his  mortgagee,  where  the 
lessee  at  the  time  had  notice  of  the  mortgage,  either  actual  or  construc- 
tive. The  interest  of  the  lessee  in  such  case  is  dependent  for  its  dura- 
tion, exqept  as  limited  by  the  terms  of  the  lease,  upon  the  enforcement 
of  the  mortgage.  So  long  as  the  mortgage  remains  unenforced,  the 
lease  is  valid  against  the  mortgagor,  and  in  this  State  agninst  the 
mortgagee;  but  with  its  enforcement  the  leasehold  interest  is  deter- 
mined. There  is  no  privity  of  contract  or  of  estate  between  the  pur- 
chaser upon  the  decree  of  sale  and  the  tenant.  The  purchaser  may, 
therefore,  treat  the  tenant  as  an  occupant  without  right,  and  maintain 
ejectment  for  the  premises.  He  cannot,  for  the  want  of  such  privity, 
count  upon  the  lease,  and  sue  for  the  rent  or  the  value  of  the  use  and 
occupation.  The  relation  lx?twcen  the  purchaser  and  tenant  is  that  of 
owner  and  trespasser,  until  some  agreement,  express  or  implied,  is 
made  between  them  with  reference  to  th(»  occupation.  Fntil  then, 
both  are  equally  free  from  any  contract  obligations  to  each  other.  The 
tenant  is  not  bound  to  attorn  to  the  purchaser,  nor  is  the  latter  bound 
to  accept  the  attornment,  if  offered.  The  purchaser  may  prefer  to 
have  the  possession,  and  the  tenant  may  also  prefer  to  surrender  it. 
We  are  speaking  now  of  cases  where  the  purchaser  is  not  precluded,  by 
hia  acts  or  declarations,  from  the  assertion  of  any  rights  consequent 
upon  the  purchase.  There  are  cases,  undoubtedly,  where  the  purchaser 
would  be  estopped  from  treating  the  tenant  of  the  mortgagor  as  a 
trespasser;  as,  for  instance,  where  the  lease  was  taken  upon  the  en- 
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couragement  of  the  mortgagee,  and  the  purchaser  was  cognizant  of  the 
fact  at  the  time  of  his  purchase.  We  are  speaking  of  the  law  which  is 
applicable  where  no  circumstances  anterior  to  the  purchase  have  inter- 
vened to  qualify  the  subsequent  relation  of  the  parties  or  the  rights 
springing  from  it  {Simers  v.  Saltus,  3  Denio,  219;  McKircher  v. 
Hawley,  16  Johns.  292;  Castleman  v.  Belt,  2  B.  Monroe,  157;  Keech 
V.  Hall,  1  Doug.  21;  Pope  v.  Biggs,  9  Bam.  &  Cress.  254;  Doe  v. 
Bucknell,  8  Car.  &  Payne,  567;  Partington  v.  Woodcock,  6  Adol.  & 
Ellis,  695.) 

The  error  of  the  plaintiff  arises  from  a  misapprehension  of  the  rule  " 
as  to  the  parties  necessary  to  the  foreclosure  of  a  mortgage.  The  rule 
only  requires,  as  parties,  those  who  are  beneficially  interested  In  the 
claim  secured  or  in  the  estate  mortgaged.  The  tenant  is  not  thus  inter- 
ested in  the  claim ;  he  is  not  entitled  to  its  proceeds  when  collected,  or 
to  any  portion  of  the  proceeds.  Nor  is  he  thus  interested  in  the  estate 
mortgaged  —  that  is,  in  the  title  which  is  pledged  as  security.  He  has 
not  succeeded  to  such  estate,  or  to  any  portion  of  such  estate.  He  does 
not  stand,  therefore,  in  the  position  of  a  purchaser.  The  estate  remains 
in  his  lessor;  he  has  only  a  contingent  right  to  enjoy  the  premises. 
The  right  of  the  lessor  to  the  possession  ends  with  the  sale  of  the 
premises,  or  rather,  with  the  deed  by  which  the  sale  is  consummated. 
The  right  of  the  tenant  to  such  possession  depends  upon  that  of  the 
lessor,  and  goes  with  it. 

We  do  not  intend  to  determine  that  there  are  not  cases  in  which  a 
Court  of  Equity  would  allow  a  tenant  for  years  to  redeem  the  premises 
sold  upon  a  foreclosure.  We  only  affirm  that  he  has  no  such  absolute 
right,  from  the  mere  fact  of  his  tenancy,  as  to  require  his  presence  to 
the  vesting  of  the  legal  title  in  the  purchaser  under  the  decree  fore- 
closing the  mortgage.  It  is  possible  that  he  may  have,  under  some 
circumstances,  a  claim  to  the  consideration  of  a  Court  of  Equity,  upon 
offering  to  redeem,  and  on  applying  for  relief  within  a  reasonable 
period  after  beooming  acquainted  with  the  proceedings.  It  is  clear 
that  he  cannot,  without  tlie  interposition  of  equity  in  the  matter,  resist 
the  risfht  of  the  purchaser  to  the  possession ;  much  less  can  he,  when 
out  of  possession,  maintain  ejectment  for  the  premises;  and  the  party 
succeedinfT  to  his  interest,  standing  in  his  shoes,  has  no  greater  rights. 

It  follows  that  the  judgment  of  the  District  Court  must  be  reversed, 
and  that  Court  directed  to  enter  judgment  for  the  defendants;  and  it 
ift  so  ordered. 
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McCEACKEN  v.  THE  CITY  OP  SAN  FRANCISCO. 

Thb  Charter  of  1851  of  the  city  of  San  Pranclsco  vested  the  legislative  pow«r 
of  the  city  in  a  Common  Council,  consisting  of  a  Board  of  Aldermen  and  a 
Board  of  Assistant  Aldermen,  each  composed  of  eight  members,  and  provided 
that  no  ordinance  or  resolution  should  he  passed  unless  by  a  majority  of  all  the 
members  elected  to  each  Board.  On  the  fifth  of  December,  1853,  the  Mayor 
of  the  city  approved  of  what  purported  to  be  an  ordinance  passed  by  the  Com- 
mon Council,  providing  for  the  sale  of  certain  slip  property  of  the  city.  This 
ordinance  is  designated  in  the  official  book  of  city  ordinances  as  Ordinance  No. 
481.  At  the  time  the  ordinance  was  presented  to  the  Board  of  Assistant 
Aldermen,  there  was  a  vacancy  in  the  Board,  occasioned  by  resignation,  of 
one  of  Its  members,  so  that  there  were  but  seven  members  in  office.  Of  these 
seven,  four  members  voted  for  the  ordinance,  and  three  against  it:  Held,  that 
the  ordinance  not  having  received  a  majority  of  the  entire  Board  —  of  the 
constituent  number — was  never  passed,  but  was  in  fact  rejected. 

The  alleged  Ordinance  No.  481  authorized  and  required  the  Mayor  and  Joint 
Committee  on  land  claims  of  the  city  to  sell  the  property  speclfled  at  public 
auction,  to  the  highest  bidder,  at  such  time  and  place  as  they  might  think 
advisable,  after  not  less  than  ten  days'  advertisement.  The  sale  was  adver- 
tised for  December  26th,  1853.  Within  one  hour  previous  to  the  sale,  the 
Common  Council  passed  an  ordllnance,  designated  In  the  official  book  as 
Ordinance  No.  493,  appropriating  certain  proceeds  of  the  Intended  sale :  Held, 
that  this  recognition  of  the  existence  of  Ordinance  No.  481.  and  the  appro- 
priation of  a  portion  of  the  proceeds  of  the  sale,  did  not  constitute  an  adoption 
and  approval  of  what  had  been  previously  done,  or  might  be  subsequently  done 
according  to  the  terms  of  that  ordinance,  so  as  to  give  validity  to  the  sale 
which  took  place. 

Tbe  only  authority  the  Common  Council  possessed  to  sell  city  property  was  de- 
rived from  the  thirteenth  section  of  article  three  of  the  charter,  and  this  sec- 
tion provides  for  the  sale  of  property  In  one  way  only,  to  wit :  by  the  passage 
of  laws,  which  term  is  synonymous  with  ordinances,  when  applied  to  acts 
of  municipal  corporations.  This  mode  of  selling  the  property  having  been 
pointed  out  by  the  charter,  was  restrictive  —  no  other  mode  could  be  followed. 

The  only  way  in  which  the  Common  Council  could  give  validity  to  a  sale,  was  by 
passing  a  law  directing  it.  Ordinance  No.  493  does  not  purport  to  provide  for 
any  sale,  but  simply  assumes  that  an  ordinance  ordering  a  sale  had  already 
passed ;  but  this  assumption  could  Impart  no  vitality  to  the  alleged  Ordinance 
No.  481.  The  Common  Council  could  pass  a  law  or  ordinance  only  In  one 
way,  and  that  was  by  voting  for  It. 

The  land  directed  by  the  terms  of  Ordinance  No.  481  to  be  sold,  was  set  apart 
and  dedicated  as  a  public  dock  by  an  ordinance  passed  In  1852,  an  while  thle 
dedicating  ordinance  remained  in  force,  no  sale  could  be  lei^aliy  had.  In  dedi- 
cating the  land  to  public  use,  the  Common  Council  exercised  powers  purely  of 
a  covernmental  nature,  and  not  those  of  a  mere  property  holder.     It  was  by 


Digitized  by 


Google 


592  SUPREME  COURT  —.OCTOBER  TERM,  1860. 

McCracken  o.   City  of  San  Francisco. 

legislation  that  the  dedication  was  made,  and  only  by  legislation  could  the  pub- 
lic franchise  be  destro.ved. 

The  distinction  taken  between  the  powers  of  a  municipal  corporation,  when  act- 
ing In  its  political  and  governmental  character,  and  when  acting  with  reference 
to  its  private  property,  has  no  application  to  the  questions  Involved  in  the  case 
at  bar.  Its  powers,  whether  regarded  as  political  or  governmental,  or  those  of 
a  mere  private  corporation,  could  be  exercised  only  in  conformity  with  the  pro- 
visions of  the  charter.  The  Legislature,  could  Impose  such  restrictions  as  !t 
thought  proper,  and  it  saw  fit  to  require  the  formalities  of  legislation  for  the 
disposition  of  the  city  property,  as  It  did  for  the  Imposition  of  taxes,  the  regu- 
lation of  the  fire  department,  and  matters  connected  with  the  general  welfare 
of  the  city. 

Uolland  v.  The  City  of  Ban  Pranoisoo  (7  Cal.  361)  distinguishable  from  this  case 
in  this :  that  there,  the  fact  that  the  property  had  been  previously  dedicated  to 
public  use  as  a  public  dock  was  not  presented:  but  that  case  is  not  law,  and 
is  overruled,  so  far  as  it  holds  that  Ordinance  No.  493  recognized  and  adopted 
Ordinance  No.  481,  so  as  to  render  the  subsequent  sale  valid  and  binding  upon 
all  parties. 

Admitting  that  Ordinance  No.  493  did  adopt  and  pass  No.  481,  it  did  so  only 
within  one  hour  previous  to  the  sale.  But  this  ordinance  directs  the  sale 
upon  ten  days'  previous  advertisement.  The  authority  to  sell  upon  ten  days* 
notice  was  not  therefore  pursued,  and  the  sale  without  such  notice  was  void. 

▲  ratification  is  equivalent  to  a  previous  authority.  It  operates  upon  the  act 
ratified  in  the  same  manner  as  though  the  authority  had  been  originally  given ; 
and  where  the  authority  can  originally  bo  conferred  only  In  a  particular  form 
or  mode,  the  ratification  must  follow  the  same  form  or  mode. 

Where  an  authority  to  do  any  particular  act  on  the  part  of  a  corporation  can 
only  be  conferred  by  ordinance,  a  ratification  of  such  act  can  only  be  by  ordi- 
nance. 

A  ratification  can  only  be  made  when  the  principal  possesses  at  the  time  the 
power  to  do  the  act  ratified.  He  must  be  able,  at  the  time,  to  make  the  con- 
tract to  which,  by  his  ratification,  he  gives  validity.  The  ratification  Is  the 
first  proceeding  by  which  he  becomes  a  party  to  the  transaction,  and  he  cannot 
acquire  or  confer  the  rights  resulting  from  that  transaction  unless  in  a  position 
to  enter  directly  upon  a  similar  transaction  himself. 

Ordinance  No.  505  of  the  city  of  San  Francisco,  passed  January  10th,  1854,  by 
which  the  Mayor  and  Liand  Committee  were  authorized  to  pay  out  of  moneys 
In  their  bands,  arising  from  the  sale  ordered  by  Ordinance  No.  481,  the  salaries 
of  the  members  and  ofDcers  of  the  police  for  the  months  of  November  and 
December  of  the  previous  year,  does  not  ratify  Ordinance  No.  481  because 
appropriating  the  proceeds  of  the  sale.  It  assumes  that  Ordinance  No.  481 
was  valid,  and  there  is  nothing  in  the  appropriation  from  which  an  intentfon 

*.-  -„*•# u^  I — ^i|g^      If  jjjg  intention  to  ratir^  under  some  circumstances 

,  the  implication  would  be  of  no  avail  in  the  present  case, 
ell  were  at  the  time  laboring  under  the  mistaken  impres- 
No.  481  had  become  law.  Ratification,  to  be  effect ive, 
nil  knowledge  of  all  the  facts  relating  to  the  act  ratified. 
Bdlngs  of  the  Common  Council  to  th»  slightmt  oonslder- 
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atlon  as  eyldenee  of  ratification,  it  must  be  shown  that  those  proceedings  were 
taken  with  fnll  knowledge  that  the  ordinance  had  never  passed,  and  that  the 
sale  thereunder  was  an  absolute  nullity. 

Inasmuch  as  by  article  six,  section  six,  of  the  Charter  of  San  Francisco  of  1851, 
the  Common  Council  could  authorize  a  sale  of  city  property  at  public  auction 
only,  ratification  of  a  previous  sale  is  impossible.  The  object  of  the  ratifica- 
tion Is  to  vest  in  the  previous  purchaser  the  title ;  but  at  public  auction  there 
would  be  no  certainty  of  this,  for  at  the  aniction  every  one  would  be  at  liberty 
to  bid,  and  the  property  would  fall  to  the  highest  bidder. 

The  city  of  San  Francisco  is  not  estopped  from  denying  the  sale  made  under 
Ordinance  No.  481,  and  asserting  title  to  the  property  sold.  The  matter  relied 
upon  by  way  of  estoppel,  with  the  exception  of  Ordinance  No.  493,  occurred 
after  the  sale,  and  could  not  have  influenced  the  plaintiff  in  his  purchase. 
Ordinance  No.  493,  directing  an  appropriation  of  a  portion  of  the  anticipated 
proceeds,  was  passed  within  one  hour  of  the  sale,  and  it  nowhere  appears  that 
the  same  was  ever  brought  to  the  notice  of  the  plaintiff.  Nor  does  it  appea^ 
that  there  was  any  fraud  or  intention  to  deceive  on  the  part  of  the  Common 
.Council.  They  acted,  in  passing  Ordinance  No.  498,  and  in  the  subsequent 
use  of  the  proceeds,  upon  the  impression  that  a  valid  ordinance  authorizing  the 
■ale  had  been  passed. 

The  doctrine  of  estoppel,  as  laid  down  In  Biddle  Bogga  ▼.  Merced  Mining  Co., 
(14  Cal.  280)  controls  the  question  here. 

Even  If  the  city  would  be  estopped  from  denying  the  sale,  and  from  asserting 
title  to  the  property  sold,  it  does  not  follow  that  the  plaintiff  would  be  estopped 
from  claiming  a  return  of  the  money  he  paid.  The  doctrine  of  estoppel  in 
jfoit  is  applied  to  prevent  a  wrong-doer  from  asserting  claims  against  his 
declarations  or  conduct,  not  to  prevent  an  innocent  party  from  enforcing  his 
rights.  It  Is  the  wrong-doer  who  is  estopped,  upon  the  principle  that  he  shall 
not  take  advantage  of  his  own  wrong. 

The  sale  of  the  city's  property  in  this  case  being  without  authority  and  void, 
the  plaintiff  is  not  required  to  surrender  possession  of  the  property  before  he 
can  maintain  an  action  to  recover  back  the  purchase  money. —  Field,  C.  J. 

The  title  of  the  city  was  unaffected  by  the  sale,  and  the  deeds  made  In  pur- 
suance thereof.  The  parties  claiming  possession  from  the  plaintiff  are  simple 
trespassers,  who  can,  at  any  time,  be  ejected  from  the  premises  by  action  on 
behalf  of  the  city.    7dL 

The  cases  where  possession  mast  be  surrendered,  before  action  for  the  purchase 
money  can  be  brought,  are  those  where  a  contract  has  been  made,  and  pos- 
MSBlon  has  been  taken  thereunder,  and  the  vendee  seeks  to  rescind  the  contract 
on  the  ground  of  defective  title,  or  the  inability  of  the  vendor  to  perform  the 
contract  on  his  part,  or  of  some  fraudulent  representations  inducing  its  execu- 
tion. In  these  cases  the  vendee  must  first  offer  to  restore  whatever  he  has 
received,  before  he  can  call  upon  the  vendor  to  refund  the  purchase  money. 
Where  the  contract  is  void,  there  Is  nothing  to  rescind ;  no  rights  are  acquired, 
and  there  are.  In  consequence,  no  rights  to  restore.    Id. 

Vhe  fifth  Motion  of  article  three  of  the  Charter  of  1851  of  the  city  of  Saa 
Francisco^  as  to  the  dty't  Bot  Inourrliig  debti  heyond  9SO,000  undor  eortaln  elz^ 
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cnmstances,  Is  directory,  and  Is  not  a  limitation  of  the  power  of  the  Common 
Council  as  to  the  amount  of  debts  and  liabilities  to  be  incurred. 

This  section  of  the  charter  refers  only  to  the  acts  or  contracts  of  the  city,  and 
not  to  liabilities  which  the  law  may  cast  upon  her.  It  was  Intended  to  restrain 
extravagant  expenditures  of  the  public  moneys,  not  to  Justify  the  detention  of 
the  property  of  her  citizens  which  she  may  have  unlawfully  obtained;  and 
where,  as  in  this  ca^e,  plaintiff  claims  that  the  city  has  got  his  money  without 
consideration  —  by  mistake  —  and  has  appropriated  it  to  municipal  purposes, 
she  is  bound  to  refund ;  because  the  law  —  not  her  contract  or  permission  — 
renders  her  liable.  Her  liability  in  this  respect  is  Independent  of  the  restrain- 
ing clauses  of  the  <:harter ;  it  arises  from  the  obligation  to  do  Justice  —  to  re- 
store what  belongs  to  others  —  which  rests  upon  all  persons,  whether  natural 
or  artificial. 

The  restriction  contained  in  the  fifth  section  of  the  charter  can,  in  any  Tiew^ 
only  apply  to  liabilities  dependent  for  their  creation  upon  the  violation  of  the 
Common  Council,  and  hence  does  not  include  liabilities  arising  from  torts,  or 
trespasses,  or  mistakes. 

The  sale  of  December  26th,  1853,  under  Ordinance  No.  481,  being  void,  no  title 
passed  to  the  purchasers  at  that  sale.  The  title  to  the  property  still  existv 
in  the  city,  except  where  deeds  have  since  been  taken  under  the  Acts  of  1858 
or  1860.  The  property  remaining  can  at  any  time  be  taken  possession  or  be 
disposed  of  by  the  city  In  the  same  manner  as  any  other  property  belonging 
to  her,  except  where  her  right  to  assert  her  title  has  been  barred  by  the  Statute 
of  Limitations;  and  that  statute  does  not  run  in  favor  of  parties  who  affirm 
that  the  title  never  passed  from  the  city,  and  sue  for  the  recovery  of  the  pur- 
chase money. 

The  Statute  of  Limitations  runs  only  in  favor  of  parties  in  possession  claiming 
title  adversely  to  the  whole  world,  and  not  in  favor  of  those  who  assert  the 
title  to  be  In  others.  It  therefore  never  run  in  favor  of  the  plaintiff,  and  the 
grantees  of  the  plaintiff  are  in  no  better  position.  Their  possession  cannot 
be  tacked  on  to  that  of  the  grantors,  so  as  to  render  adverse  the  possession 
for  the  entire  period  subsequent  to  the  sale. —  Field,  C.  J. 

To  render  possession  adverse,  so  as  to  set  the  Statute  of  Limitations  in  motion,, 
it  must  be  accompanied  with  a  claim  of  title,  and  this  claim,  when  founded 
"upon  a  written  Instrument  as  being  a  conveyance  of  the  premises,*'  must  be 
asserted  by  the  occupant  in  good  faith,  in  the  belief  that  he  has  good  right  to 
the  premises,  and  with  the  intention  to  hold  them  against  all  the  world.  The 
claim  must  be  absolute  —  not  dependent  upon  any  contingencies  —  and  must  be 
"exclusive  of  any  other  right;"  and  to  render  the  adverse  possession  thus 
commenced  effectual  as  a  bar  to  a  recovery  by  the  true  owner,  the  possession 
must  be  continued  without  Interruption,  under  such  claim,  for  five  years. 
When  parties  assert,  either  by  declarations  or  conduct,  the  title  to  property  to 
be  in  others,  the  statute  cannot,  of  course,  run  in  their  favor.  Their  possession 
under  such  circumstances  is  not  adverse. 

The  deed  to  plaintiff  of  the  land  bought  being  signed  by  the  Mayor  of  the  city 
and  sealed  with  the  corporate  seal  —  the  Mayor  being  the  legal  custodian  of  the 
■eal,  and  It  being  affixed  by  hla  authority  —  is  sufficient  to  entitle  the  deed  to 
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be  read  in  evidence,  and  a  party  relying  upon  it  need  not  go  behind  the  eeal 
for  the  purpose  of  showing  authority  for  its  execution.  The  seal  is  prima 
facie  evidence  that  it  was  affixed  by  proper  authority,  and  the  deed  Is  prima 
facie  sufficient  to  pass  the  title.— Cope,  J. 

!rhe  deed  in  this  case  is  not  a  mere  nullity.  Bo  far  as  passing  title  to  the  land, 
or  creating  any  right  or  Interest  against  the  city  is  concerned,  the  deed  is  in- 
operative and  void,  and  may  be  attacked  collaterally.  But  the  objections  to  It 
do  not  appear  on  Its  face,  and  its  Invalidity  must  be  shown  by  the  party  im- 
peaching it,  by  evidence  aliunde.    Id. 

Prima  facie.  It  is  a  valid  and  sufficient  conveyance,  and  a  party  holding  under 
it  must  be  deemed  to  hold  adversely,  and  not  in  subordination  to  the  real  title. 
Possession  under  it  may  ripen  into  a  perfect  title,  and  it  cannot  fail  to  preju- 
dice the  interests,  if  not  the  rights,  of  the  lawful  owner.    Id. 

8ach  being  the  effect  of  the  deed  in  this  case,  plaintiff  cannot  recover  the  pur- 
chase money  without  procuring  a  reconveyance  of  the  property  and  a  surrender 
of  the  possession,  so  as  to  place  the  parties  In  ttatu  quo.    Id, 


Appbal  from  the  Twelfth  District. 

On  the  trial,  which  was  before  the  Court,  by  consent  of  parties, 
plaintiff  introduced  in  evidence  section  eight  of  an  ordinance  of  the 
city  of  San  Francisco,  passed  November  4th,  1852,  and  also  Ordinance 
No.  493,  both  of  which  appear  in  the  opinion  of  the  Court. 

It  was  admitted  that  the  land  described  in  said  section  eight  is  the 
same  land  which  is  ordered  to  be  sold  by  Ordinance  No.  481,  which 
was  also  introduced  in  evidence,  and  is  as  follows: 

"  Ordinance  481  —  To  provide  for  the  sale  of  certain  city  property. 

"The  people  of  the  city  of  San  Francisco  do  ordain  as  follows: 

"  Section  1.  That  the  Mayor  and  Joint  Committee  on  land  claims 
of  the  city  of  San  Francisco  are  hereby  authorized  and  required  to 
sell  at  public  auction  (after  not  less  than  ten  days'  advertisement)  in 
three  of  the  daily  papers,  to  the  highest  bidder,  at  such  time  and  place 
as  they  may  think  advisable,  all  those  pieces  or  parcels  of  land  and 
water  situated  in  the  city  of  San  Francisco,  and  described  as  follows : 
First  piece  or  parcel  —  Bounded  on  the  north  by  Clay  street,  on  the 
south  by  Central  wharf,  on  the  east  by  the  west  line  of  Drumm  street, 
and  on  the  west  by  Davis  street.  Second  piece  or  parcel  —  Bounded 
on  the  north  by  Central  wharf,  on  the  south  by  Sacramento  street,  on 
the  east  by  the  west  side  of  Drumm  street,  and  on  the  west  by  Davis 
street.  Third  piece  or  parcel  —  Bounded  on  the  north  by  Clay  street, 
on  the  south  by  Central  wharf,  on  the  east  by  the  west  line  of  East 
street,  and  on  the  west  by  the  east  line  of  Drumm  street    Fourth 
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piece  or  parcel  —  Bounded  on  the  north  by  Central  wharf,  on  the  south 
by  Sacramento  street,  on  the  west  by  the  east  line  of  Drumm  street, 
and  on  the  east  by  the  west  line  of  East  street  —  which  last  and  west 
line  of  East  street  shall  be  continued  westwardly  and  northerly  in  its 
present  direction,  to  its  junction  with  the  south  line  of  Clay  street. 

"  Sec.  2.  Said  pieces  or  parcels  of  land  and  water  as  herein  speci- 
fied, shall  be  resurveyed,  under  the  supervision,  and  as  the  Mayor  and 
Joint  Committee  on  land  claims  may  direct. 

"  Sec.  3.  Twenty-five  per  cent,  of  tlic  net  proceeds  of  said  sale 
shall  be  paid  on  the  day  of  sale  in  cash,  or  State  indebtedness  receiva- 
ble for  public  dues  by  the  State,  which  amount  shall  be  paid  to  the 
State  of  California  pursuant  to  the  Act  of  the  Legislature,  approved 
twenty-sixth  March,  one  thonaand  eight  hundred  and  fifty-one.  Fifty 
per  cent,  to  be  paid  in  sixty  days  thereafter  in  cash,  or  city  warrants 
that  may  have  been  issued  on  or  after  May  first,  one  thousand  eight 
hundred  and  fifty-one;  and  the  balance  of  twenty-five  per  cent,  paya- 
ble in  four  months  from  date  of  sale  in  cash,  or  three  per  cent,  city 
scrip  issued  prior  to  May  first,  one  thousand  eight  hundred  and  fifty- 
one,  and  which  may  not  have  been  funded  as  provided  by  an  act  of 
the  Legislature  of  this  State,  entitled:  'An  Act  to  authorize  the  Fund- 
ing of  the  Floating  Debt  of  San  Francisco,  and  to  provide  for  the  pay- 
ment of  the  same.' 

"  Sec.  4.  The  Mayor  shall  execute,  on  behalf  of  the  city,  a  bond 
to  each  purchaser  at  the  time  of  first  payment,  that  when  the  whole  of 
the  purchase  money  is  paid,  the  city  shall  give  to  the  purchaser  a  deed 
of  the  lot  or  lots  purchased ;  and  on  payment  of  the  last  installment, 
then  the  Mayor  shall  execute  a  deed  to  the  party  lawfully  entitled 
to  same  under  sale. 

"  Sec.  5.  That  the  eighth  section,  title  four,  chapter  four  of  an 
ordinance  to  revise,  codify  and  amend  the  general  ordinances' of  the 
city  of  San  Francisco,  approved  November  fourth,  one  thousand  eight 
hundred  and  fifty-two,  and  all  other  ordinances,  or  parts  of  ordinances 
conflicting  with  this  ordinance  be,  and  the  same  are  hereby  rei)ealed, 
(Signed)  ''  Frank  Turk, 

**  President  of  Board  of  Assistant  Aldermen. 
"  Joseph  F.  Atwill, 
*'  President  of  Board  of  Aldermen. 

^Approved  December  5th,  1863. 

"C.  K.  Oabbison,  Mayor.** 
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At  the  time  of  the  preeentation^  and  at  the  time  of  the  passage  of 
the  aforesaid  ordinance^  the  Board  of  Assistant  Alderman  was  com- 
posed of  seven  members,  one  member  having  resigned,  and  his  place 
not  having  yet  been  filled;  and  the  said  ordinance  received  in  the 
Board  of  Assistant  Aldermai  f onr  votes  only  in  its  favor  to  three  votes 
against  it  In  the  Board  of  Aldermen  it  received  the  requisite  num- 
ber of  votes,  and  was  signed  by  the  Mayor  on  the  fifth  day  of  Decem- 
ber, 1863. 

The  companies  and  William  E.  Dennis,  n^med  in  Ordinance  No. 
493,  (which  is  given  in  the  opinion)  claimed  that  they  would  be  dam- 
aged by  the  filling  of  the  slip,  and  the  sums  mentioned  in  that  ordi- 
nance were  awarded  to  them  in  satisfaction  of  their  claims  for  dam- 
ages. 

The  Ordinance  No.  493  was  signed  by  the  Mayor  about  half  an 
hour  before  the  sale  hereinafter  mentioned,  and  to  the  twenty-sixth 
day  of  December,  and  after  the  said  ordinance  had  been  signed,  the 
Mayor  and  Joint  Committee  on  land  claims — which  committee  con- 
sisted, besides  the  Mayor,  of  two  members  from  each  Board  of  the 
Common  Council,  and  was  a  standing  committee  of  the  Common 
Council — proceeded  to  sell  at  public  auction  the  land  mentioned  and 
described  in  said  ordinance  No.  481. 

Said  sale  purported  to  be  a  sale  by  the  dtj  of  San  Francisco  of  the 
property  mentioned  in  Ordinance  No.  481,  and  was  advertised  for  ten 
consecutive  days  preceding  the  same,  in  more  than  three  daily  news- 
papers printed  and  published  in  the  city  of  San  Francisco.  At  said 
sale  there  were  present  the  Mayor,  the  Committee  on  land  claims,  and 
nearly  all  the  members  of  both  Boards  of  the  Common  Council.  No 
person  protested  against,  or  objected  to  the  sale,  which  was  conducted 
in  accordance  with  the  directions  of  Ordinance  No.  481.  The  prices 
were  favorable  to  the  city,  and  the  property,  since  that  time,  has 
decreased  in  value,  and  at  time  of  suit  brought  was  not  worth  more 
than  one-half  the  price  obtained  at  the  sale. 

At  the  sale  the  plaintiff  bid  off  lot  numbered  one  hundred  and  ten, 
for  the  sum  of  $8,400 — and  paid  at  the  time,  on  account,  the  sum  of 
$2,100,  either  in  cash  or  State  warrants,  to  Selover  ft  Sinton,  the 
auctioneers  who  conducted  the  sale,  which  was  afterwards,  on  the 
twenty-seventh  day  of  December,  1853,  paid  by  them  to  the  Secretary 
of  the  Joint  Committee  on  land  claims.  The  difference  between  the 
value  of  State  warrants  and  cash  at  the  time  of  payment  was  from  one 
to  one  and  one-half  per  cent. 
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On  the  twenty-seventh  day  of  December,  1853,  a  bond  was  signed, 
sealed  and  delivered  to  the  plaintiff  and  accepted  by  him — said  bond 
being  sealed  with  the  seal  of  the  city,  and  authenticated  by  the  signa- 
ture of  the  Mayor,  which  seal  was  so  afl&xed  by  the  authority  an:l 
direction  of  the  Mayor,  and  the  bond  was  conditioned  for  the  convey- 
ance of  the  lot  in  question  by  the  city  on  payment  of  the  purchase 
money. 

Smyth  Clark,  to  whom  said  payment  was  made,  was  Mayor's  clerk, 
and,  before  the  said  payment  was  made  to  him,  was  appointed  by 
the  Mayor  and  Joint  Committee  on  land  claims  their  secretary,  and 
authorized  by  them  to  collect  the  money  paid  on  account  of  city  slip 
sale.  On  the  twenty-first  day  of  April,  1854,  as  Secretary  of  Land 
Committee,  he  made  a  report  to  the  Common  Council  of  moneys  re- 
ceived from  the  sale  of  city  property.  Said  report  was  in  the  name  of 
the  Land  Committee — Smyth  Clark  being  the  author  thereof — and  was 
a  report  of  money  received  by  Selover  &  Sinton,  auctioneers,  and 
Smyth  Clark,  Secretary  of  the  Land  Committee,  up  to  that  time,  and 
was  accepted  by  tlie  Common  Council,  after  being  referred  to  the 
Special  Committee  on  land  claims. 

There  was  paid  to  the  different  city  Treasurers  from  the  proceeds 
of  these  sales,  by  the  Land  Committee,  $630,426.06. 

Prior  to  September  29th,  1854,  the  balance  of- the  funds  remaining 
in  the  hands  of  Smyth  Clark,  Secretary  of  the  Land  Committee,  was 
attached  in  suits  brought  by  one  Argenti  and  others  against  the  city 
of  San  Francisco,  and  on  the  twenty-ninth  day  of  September,  1854, 
the  Common  Council  passed  a  joint  resolution  numbered  four  hundred 
and  thirty-four,  which  is  as  follows: 

"  Whereas,  The  Land  Committee  of  the  Common  Council  received, 
under  authority  of  said  Council,  a  large  amount  of  promissory  notes, 
city  Controller's  warrants.  State  Controller's  warrants,  and  other  evi- 
dences of  indebtedness,  as  the  proceeds  of  the  sales  of  the  city  slips ; 
and  Whereas,  there  remains  in  the  hands  of  Smyth  Clark,  the  Secre- 
tary of  said  committee,  a  considerable  portion  of  said  promissory 
notes  and  city  and  State  warrants,  which  have  been  attached  in  the 
hands  of  said  Smyth  Clark,  at  the  suit  of  one  Argenti  and  others, 
claiming  to  be  creditors  of  the  city — so  that  the  same  are  held  by  the 
said  Clark  to  answer  said  attachment — therefore, 

"  Besolved,  That  the  said  Tjand  Committee,  and  each  and  all  of  the 
members  thereof,  are  hereby  released  and  discharged  from  all  further 
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responsibility  touching  the  said  notes  and  scrip  so  remaining  in  the 
hands  of  said  Clark.'' 

Said  Clark  continued  to  act  as  Secretary  of  the  Land  Committee 
and  to  have  the  collection  of  these  funds,  from  early  in  the  year  1854 
to  the  end  of  the  term  of  the  Mayor  and  Common  Council.  Xo  ob- 
jection was  ever  made  to  his  so  acting,  and  the  fact  was  well  known  to 
the  Mayor  and  both  Boards  of  the  Common  Council. 

In  sundry  annual  and  monthly  reports  made  by  the  Treasurer  of 
the  city  of  San  Francisco,  and  accepted  by  the  Common  Council,  pay- 
ments were  credited  thus: 

"  Received  from  Smyth  Clark,  Secretary  of  the  Land  Committee, 
on  account  of  sale  of  city  slip  property." 

On  the  tenth  day  of  January,  1854,  the  Common  Council  passed  an 
ordinance,  duly  signed  by  the  Mayor,  directing  the  Joint  Committee 
on  land  cMms  to  pay  the  members  and  officers  of  the  police  for  serv- 
ices rendered  by  them  in  the  mpnths  of  December  and  November, 

1853,  and  for  that  purpose  to  use  so  much  of  the  funds  in  their  hands 
arising  from  the  sale  of  property  ordered  sold  by  ordinance  No.  481, 
as  might  be  necessary;  and  said  payments  were  so  made  by  the  Land 
Committee,  and  receipts  taken  from  the  Treasurer. 

By  joint  resolution,  known  as  "Joint  Resolution  No.  383,''  passed 
January  9th,  1854,  the  Common  Council  authorized  the  same  com- 
mittee to  pay  a  judgment  recovered  by  one  John  E.  Body,  against  the 
city,  out  of  the  same  funds.  The  sums  of  money  so  directed  to  be 
paid  to  the  police  officers  and  Body,  were  so  paid  to  them  by  the  said 
Joint  Committee. 

April  7th,  1854,  the  Common  Council  passed  a  joint  resolution.  No. 
400,  directing,  among  other  things,  the  Committee  on  land  claims  to 
make  to  the  Common  Council  a  full  report  of  said  sales,  and  of  the 
moneys  in  their  hands  arising  therefrom;  and  the  committee  accord- 
ingly reported  to  the  Common  Council  on  the  twenty-first  of  April, 

1854,  being  the  report  hereinbefore  referred  to,  of  which  Smyth  Clark 
was  the  author. 

On  the  tenth  day  of  April,  1854,  the  Common  Council  passed  joint 
resolution  No.  405,  in  the  words  following: 

^^Resolved,  That  the  city  Treasurer  be  and  he  is  hereby  instructed 
to  pay  over  to  the  State  of  California,  out  of  the  funds  now  in  his 
hands,  or  which  he  may  hereafter  receive  from  the  Committee  on  land 
claims,  the  portion  of  the  receipts  from  the  sale  of  city  property  sold 
by  authority  of  Ordinance  No.  481,  which  is  due  to  the  said  State. 
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^'Resolved,  That  the  city  Treasurer  be  and  he  is  hereby  instructed 
to  pay  the  outstanding  warrants  issued  in  settlement  with  the  Clay, 
Central,  Sacramento  and  California  Street  Wharf  Companies  out  of 
the  moneys  remaining  in  his  hands  from  the  second  payment  on  the 
sale  of  city  property  sold  by  authority  of  Ordinance  No.  481,  after  the 
State's  interest  in  the  sale  of  said  property  shall  have  been  liquidated/' 
On  September  13th,  1854,  the  Common  Council  passed  a  joint  reso- 
lution, designated  No.  431,  in  which  it  was  recited  and  declared  that 
the  city  had  sold  property —  being  part  of  the  property  in  question  — 
to  purchasers  who  had  paid  the  greater  part  of  the  purchase  money. 

On  March  26th,  1851,  the  Legislature  of  the  State  of  California 
passed  an  act  entitled  "An  Act  to  Provide  for  the  Disposition  of  cer- 
tain Property  in  the  State  of  California,''  and  on  the  fifth  day  of 
April,  1853,  the  Common  Council  of  San  Francisco  passed  an  ordi- 
nance, duly  approved  by  the  Mayor,  accepting  the  grant  made  by  said 
act,  and  all  the  conditions  thereof,  and  directing  the  payment  of 
twenty-five  per  cent,  of  all  proceeds  arising  from  the  sale  of  the  prop- 
erty thereby  granted  —  embracing  the  lots  in  question  —  to  the  State. 
On  March  16th,  1854,  the  plaintiff  having  paid  the  last  installment 
of  the  purchase  money,  the  Mayor  of  the  city  of  San  Francisco  ex- 
ecuted and  delivered  to  him,  and  he  accepted  a  deed,  or  what  pur- 
ported to  be  a  deed,  without  warranty,  of  the  premises  so  purchased 
by  him  at  the  aforesaid  sale,  which  conveyance  was  sealed  with  the 
corporate  seal  of  the  city,  affixed  thereto  by  authority  of  the  Mayor, 
and  authenticated  by  his  signature. 

By  ordinance  duly  passed  and  signed  by  the  Mayor,  on  the  fourth 
day  of  November,  1852,  it  was,  among  other  things,  provided  that  the 
Mayor  of  the  city  should  have  the  charge  and  control  of  the  seal  of 
the  city,  and  should  therewith  authenticate  all  acts  of  the  city. 

There  have  been  paid  to  the  joint  committee  on  land  claims,  and 
also  to  the  Treasurer  of  the  city  of  San  Francisco,  by  other  purchasers 
>er  26th,  1853,  large  sums  of  money,  and  State  and 
ants,  including  warrants  issued  under  Ordinance 
Tioneys  and  warrants  so  paid  to  the  Joint  Com- 
Q  was  paid  by  them  to  the  Treasurer  of  the  city, 
ito  possession  sometime  in  March,  1854,  and  is 
said  lot,  and  has  expended  thereon  the  sum  of 
nts. 
Tevious  to  the  trial  of  this  cause,  the  pIainti£F 
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quitclaimed  his  interest  in  the  lot  to  a  person  who  had  full  knowl- 
edge of  this  suit,  and  all  the  circumstances. 

At  the  time  of  the  said  payment  made  by  the  plaintiff  on  account 
of  said  sale,  the  city  of  San  Francisco  was  indebted  in  the  sum  of 
$50,000  and  upwards  over  the  annual  revenue  of  the  city,  excluding 
from  such  indebtedness  the  interest  thereon  existing  on  the  fifteenth 
day  of  April,  1861. 

Of  the  proceeds  of  said  sales  there  were  paid  to  the  State  $50,000 
—  in  State  indebtedness  receivable  for  public  dues  by  the  State — by 
the  Land  Committee,  being  twenty-five  per  cent,  of  the  proceeds  of 
said  sales,  which  had  been  paid  at  that  time,  and  $60,000  of  such 
indebtedness  were  attached  in  a  suit  against  the  city,  in  the  hands  of 
the  Treasurer  of  the  city. 

The  answer  was  a  general  denial.  Defendant  had  judgment,  and 
plaintiff  appeals. 

Whitcomb,  Pringle  &  Felton,  for  Appellant. 

First. 

The  sale,  purporting  to  be  a  sale  by  the  city  of  San  Francisco,  on 
the  twenty-sixth  day  of  December,  1853,  was  made  without  authority 
from  the  city,  and  the  contract  of  sale  to  the  plaintiff  was  therefore 
void. 

I.  The  charter  of  the  city  of  San  Francisco,  passed  April  15th» 
1861,  provides  that  "  no  ordinance  or  resolution  shall  be  passed  unless 
by  a  majority  of  all  the  members  elected  to  each  Board." 

At  the  April  term  of  this  Court,  A.  D.  1855,  in  the  case  of  The 
City  of  San  Francisco  v.  Kelsey  Eazen,  (5  Cal.  169)  it  was  decided 
that  the  meaning  of  this  provision  was,  that  an  ordinance  to  be  valid 
must  be  passed  by  the  assent  of  more  than  half  of  the  number  of 
members  who  had  been  elected  to  each  Board,  and  that  as  eight  was 
the  number  which  had  been  elected  to  each  Board,  the  concurrence  of 
five  members  in  the  passage  of  an  ordinance  was  essential. 

The  construction  thus  given  to  this  provision  has  been  universally 
acquiesced  in  since  that  time  in  the  city  of  San  Francisco,  and  the 
wisdom  and  policy  of  such  a  provision  have  been  repeatedly  recog- 
nized, not  only  by  that  city,  but  by  the  other  municipal  corporations  of 
the  State. 

A  striking  proof  of  this  is  to  be  found  in  the  legislation  in  regard  to 
the  city  since  the  decision  in  the  Eazen  case.    The  Consolidation  Act 
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of  1856  omitted  this  provision,  and  as  soon  as  it  was  observed,  the  act 
was  amended,  (Statutes  of  1857,  213,  sec.  6,  amending  sec.  67  of  the 
Consolidation  Act)  as  follows :  "A  majority  of  all  the  Supervisors  to 
be  elected  in  the  several  districts  shall  constitute  a  quorum  to  do  busi- 
ness, and  no  regulation,  resolution,  ordinance  or  order  of  the  Board 
can  pass  without  the  concurrence  of  a  majority  of  all  the  members 
elected ;  but  a  smaller  number  may  adjourn  from  day  to  day."  And 
ioT  the  past  four  years,  the  Supervisors  have  been  acting  under  this 
provision,  as  thus  construed  by  the  Supreme  Court. 

Besides,  the  same  principle  has  been  incorporated  into  nearly  all  the 
charters  of  the  principal  cities  of  the  State.  (Act  1857,  80, 81,  subdiv. 
18,  sees.  19,  23,  24,  29,  40,  as  to  Placerville;  Act  1859,  73,  sec.  5,  as  to 
Stockton;  Act  1860,  69,  as  to  Oakland;  Act  1860,  79,  sec.  7,  and 
Act  1857,  43,  45 ;  also,  art.  4,  sec.  2,  Acts  1857,  47 ;  also,  art.  5,  sec. 
5,  Acts  1857.  51.  As  to  Marysville;  Act  1857,  134,  143,  sees. 
9-11,  of  art  11;  also,  art  4,  subdiv.  4,  sec.  1,  and  art  6,  sec.  2,  as  U 
Stockton.) 

But  if  the  true  construction  of  this  provision  were  an  open  ques- 
tion, it  would  still  be  decided  in  the  same  way.  By  an  examination  of 
sections  two,  three  and  eighteen  of  article  three,  and  section  two  of 
article  six  of  the  Charter  of  1851,  it  will  be  seen  that  the  language 
'*'  all  the  members  elected  to  each  Board,'*  is  used  only  in  regard  to 
the  passage  of  laws  regulating  the  entire  city  and  the  change  of  the 
charter.  In  the  case  of  the  expulsion  of  members,  the  language  is 
simply  "two-thirds  of  all  the  members,"  not  of  all  the  members 
elected  to  each  Board. 

The  expression,  *'  all  the  members  elected  to  each  Board,"  means 
all  the  members  who  have  been  elected ;  that  is  —  eight  The  language 
evidently  means  to  adopt  a  rule  different  from  the  common  law  rule  in 
regard  to  corporations.  The  common  law  rule  is  completely  and  en- 
tirely expressed  in  the  first  part  of  section  three;  "  a  majority  in  each 
Board  shall  be  a  quorum."  If  there  were  no  other  expression  than 
this  in  the  charter,  then  to  pass  an  ordinance  only  three  would  be 
absolutely  necessary,  for  the  corporation  would  be  in  existence  as  long 
as  there  were  five  members  left  —  these  five  would  be  a  quorum,  and 
three  would  be  a  majority.  Now,  the  Legislature  intended  to  change 
the  rule  of  the  common  law;  otherwise,  one  of  these  two  sentences 
would  be  entirely  redundant.  In  construing  statutes,  force  and  effect 
should  be  given  to  every  part  of  them,  and  it  cannot  be  supposed  that 
the  Legislature,  in  making  this  express  provision  to  apply  to  ordinances 
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and  resolutions,  did  not  intend  to  make  a  different  rule  from  the  one 
which  they  had  already  adopted  in  reference  to  general  business.  If 
this  expression  means  that  the  assent  of  a  majority  of  the  members  is 
fluflBcient  to  pass  an  ordinance,  then  it  simply  means  that  whenever  a 
majority  of  the  Board  meet,  a  majority  of  that  majority  may  pass  an 
ordinance;  in  other  words,  that  a  quorum  may  meet,  and  a  majority 
of  that  quorum  pass  an  ordinance.  This  expresses,  in  a  roundabout 
way,  the  idea  that  the  majority  of  the  Board  shall  be  a  quorum,  which 
is  the  conmion  law  rule  that  "  you  must  have  a  majority  of  a  majority 
of  any  definite  Board  to  transact  business/' 

As  the  Legislature  clearly  intended  to  change  the  common  law  rule, 
the  common  law  authorities  on  the  subject  of  the  number  of  votes 
requisite  to  a  corporate  act  have  no  bearing  on  the  case. 

Again :  further  proof  that  the  Legislature  meant  to  depart  from  the 
common  law  rule  is  found  in  the  fact,  that  whenever  an  important 
subject  is  provided  for — one  applicable  to  the  entire  city — the  lan- 
guage is,  "  a  majority  of  all  the  members  elected  to  each  Board  " ;  and 
whenever  a  subject  of  little  moment  is  provided  for,  or  in  case  of  the 
ordinary  business  of  the  corporation,  the  common  law  rule  is  laid 
down. 

But  it  is  contended  that  this  provision  means  "  a  majority  of  the 
members  then  being  in  oflSce  who  have  been  elected  to  each  Board  *' ; 
in  other  words,  the  entire  words  *^  then  being  in  office  '*  must  be  inter- 
polated, and  the  words  "  elected  to  each  Board  "  must  be  stripped  of 
all  meaning,  before  you  can  give  this  meaning.  For  in  the  sentence 
itself  there  is  nothing  that  hints  at  the  idea  of  confining  this  provision 
to  the  members  then  in  office. 

Now,  where  is  there  any  warrant  for  thus  interpolating  these  words, 
*'then  being  in  office.**  Is  any  such  interpolation  wan-anted  by  any 
common  law  construction?  On  the  contrary,  the  common  law  does 
sometimes  insert  the  words  ''who  have  been  elected,"  but  it  never 
inserts  the  words  "  then  existing." 

Thus,  in  the  words  "  a  majority  in  each  Board  shall  be  a  quorum." 
The  common  law  interpolates  the  words  "of  the  whole  Board,"  so 
that  the  expression  written  out  fully  would  read,  "  a  majority  of  the 
whole  Board  shall  be  a  quorum." 

So  in  the  English  cases,  the  words  construed  were  —  "a  majority  of 
the  then  existing  members."  The  Courts,  for  the  purpose  of  restrict- 
ing the  power  of  a  small  number  to  vote  for  a  large  number,  interpo- 
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lated  the  words,  "  provided  that  the  then  existing  members  shall  be  a 
majority  of  all  the  members  elected  to  each  Board." 

We  pass  now  to  the  meaning  of  this  provision  as  shown  by  the 
nature,  purpose  and  scope  of  the  whole  act. 

The  charter  of  the  ciiy  of  San  Francisco,  passed  in  1851,  divided 
the  city  into  eight  geographical  wards.  (See  sec.  3,  art.  1.)  Each 
ward  sent  one  Alderman  and  one  Assistant  Alderman  to  the  Common 
Council.  (See  sec.  1,  art.  2.)  The  Common  Council  itself  provided 
for  the  filling  of  vacancies  by  ordinance.  (Sec.  3,  art.  2.)  No  one 
could  be  a  member  of  the  Common  Council,  except  so  long  as  he  was 
a  member  of  his  ward.    (See  sec.  1,  art.  3.) 

Xow,  in  a  body  constituted  like  this,  it  is  necessary,  first,  that  in  the 
passage  of  laws  and  in  the  changing  of  the  charter,  the  whole  city 
should  be  represented.  Such  a  construction,  if  possible,  should  be 
given  to  this  power  to  pass  ordinances,  as  would  make  it  impossible 
for  a  minority  of  the  wards  of  the  city  to  impose  laws  on  the  majority. 
This  corporation  is  not  composed  of  members  selected  indiscriminately 
from  the  whole  city.  Each  member  is  elected  from  a  particular  ward, 
and  only  continues  a  member  so  long  as  he  continues  to  reside  in 
that  ward.  The  ejGfect,  then,  of  a  vacancy  is  to  leave  the  ward  from 
which  the  retiring  member  came  wholly  imrepresented.  If  to  this 
provision  under  discussion  you  give  the  meaning  contended  for  on 
the  other  side,  then,  when  there  are  three  vacancies  in  these  wards, 
there  are  three  wards  wholly  out  of  existence,  so  far  as  the  law-making 
power  is  concerned. 

Second :  In  a  body  constituted  like  this,  it  is  necessary  when  a  mem- 
ber resigns,  and  a  ward  thus  becomes  unrepresented,  that  the  remain- 
ing members  shoidd  be  under  no  temptation  to  perpetuate  their  own 
power  by  leaving  that  vacancy  unfilled.  The  men  who  are  left  fill  the 
vacancy.  Their  own  power  is  augmented  by  each  successive  vacancy ; 
and  if  there  should  be  three  vacancies  in  tiie  Board,  the  government 
of  the  city  is  in  the  hands  of  three  out  of  the  remaining  five.  These 
three  can  maintain  their  power  during  the  entire  year.  Mandamus 
would  not  lie  to  compel  them  to  fill  a  vacancy,  for  an  ordinance  is  a 
legislative  act,  and  an  Alderman  cannot  be  compelled  to  vote  aye  when 
he  chooses  to  vote  no. 

On  the  other  hand,  by  the  construction  for  which  we  contend,  a 
vacancy  gives  no  additional  power  to  those  who  are  left,  and  conse- 
quently puts  them  under  no  temptation  to  leave  the  vacancies  unfilled. 
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To  pass  an  ordinance  still  requires  th^  inflexible  five  —  and  the  body 
whose  duty  it  is  to  provide  for  the  filling  of  vacancies  is  under  no 
temptation  to  refuse  to  do  its  duty. 

The  Court  will  see  that  in  the  English  cases,  the  Courts — -in  de- 
ciding that  the  words  *'  majority  of  the  inhabitants  and  burgesses  for 
the  time  being  "  did  not  mean  a  majority  of  them,  however  small,  but 
only  a  majori^  of  them,  provided  such  majority  was  equal  to  a  major- 
ity of  the  original  number  —  lay  great  stress  on  the  fact  that  a  con- 
trary construction  would  place  the  members  of  the  corporation  under 
a  great  temptation  to  leave  the  vacancies  unfilled,  and  thus  to  augment 
their  own  power.  (See  Rex  v.  Bellinger,  4  Term,  810 ;  Rex  v.  Devon- 
shire, 1  B.  &  C.  609;  Rex  v.  Morris,  4  East,  26.) 

n.  If  there  were  any  authority  for  said  sale  antecedently  to  the 
sale,  it  must  be  found  in  one  or  both  of  the  two  Ordinances  Nos.  481 
and  493,  of  the  city  of  San  Francisco. 

In  regard  to  Ordinance  No.  481,  it  appears  by  the  evidence  that  it 
received  in  the  Board  of  Assistant  Aldermen  four  votes  in  its  favor  to 
three  against  it.  It  further  appears,  that  at  the  time  there  was  a 
vacancy  in  the  Board  of  Assistant  Aldermen,  so  that  there  were  but 
seven  in  oflBce,  out  of  the  eight  originally  elected  to  the  Board.  The 
vote  of  four  to  three,  instead  of  passing  this  ordinance,  was  a  direct, 
positive  refusal  to  pass  it.  No  authority,  then,  comes  from  Ordinance 
No.  481  to  make  this  sale,  and  the  only  other  ordinance  upon  the 
subject  prior  to  the  sale  is  Ordinance  No.  493. 

There  are  two  facts  in  this  case  which  did  not  appear  in  Holland  v. 
The  City  of  San  Francisco,  and  (hilliver  &  French  v.  San,  Francisco, 
which  distinguish  it  from  those  cases.  The  first  fact  is,  that  at  the 
time  of  the  passage  of  Ordinance  No.  493,  the  land  in  controversy  was 
covered  by  water,  and  was  dedicated  to  public  use  as  a  free  public 
dock,  for  ships  and  other  vessels,  by  the  following  section  of  an 
ordinance  passed  in  1852. 

"  Section  8.  All  the  space  of  land  and  water  lying  between  Clay 
street  and  Sacramento  street,  and  between  Davis  street  and  the  deep 
waters  of  the  bay,  as  laid  down  upon  the  public  maps  or  plans  of  the 
city,  is  set  apart  and  dedicated  to  public  use  as  a  free  public  dock,  for 
ships  and  other  vessels,  provided,  notwithstanding,  that  nothing  herein 
contained  shall  prevent  the  Common  Council  from  amending,  alter- 
ing or  annulling  this  grant." 

The  second  fact  is,  that  the  companies  and  William  E.  Dennis,  men- 
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tioned  in  Ordinance  No.  493,  claimed  that  they  would  be  damaged  by 
the  filling  up  of  the  slips,  of  which  the  land  in  controversy  formed  a 
part,  and  that  the  only  consideration  for  the  appropriation  of  this 
money -to  them  was  to  recompense  them  for  such  damage. 

Sbcond. 

-The  city  has  never  ratified  said  sale,  and  it  is  incapable  of  ratifica- 
tion; and  the  appellant  never  has  acquired,  and  never  can  acquire^ 
any  right  under  it. 

I.  The  land  in  controversy  was  dedicated  as  a  public  dock,  by  an. 
ordinance  passed  in  1852.  By  the  fifth  section  of  Ordinance  No.  481, 
it  was  proposed  to  repeal  this  dedicating  ordinance,  so  as  to  vest  a  full, 
unincumbered  title  in  the  purchaser.  But  Ordinance  481  was  re- 
jected, as  we  have  seen.  If  it  ever  passed  at  all,  it  was  by  the  vote 
which  passed  Ordinance  493.  But  to  contend  this,  the  reasoning 
must  be  as  follows:  Because  Ordinance  493,  by  implication  (not 
a  necessary  one)  recognizes  the  existence  of  Ordinance  481,  there* 
fore  it  passed  481;  because  it  authorized  the  disposition  of  a  por- 
tion of  the  proceeds  of  a  sale  —  it,  by  implication,  authorized  the 
sale;  because  by  implication  it  authorized  the  sale  —  it,  by  another 
implication,  repealed  an  ordinance  granting  the  land  to  be  sold  to  the 
public  as  a  public  dock.  In  other  words,  we  have  one  ordinance 
repealed  and  another  ordinance  passed  by  implication  —  not  by  direct 
legislative  action  —  but  by  inference.  The  statement  of  such  a  propo- 
sition shows  its  absurdity. 

Judge  Burnett,  in  his  opinion  in  Holland  v.  The  City,  makes  a  dis- 
tinction between  the  powers  of  a  municipal  government  as  the  owner 
of  public  property  and  as  a  subordinate  government    Admitting  this 
/iictmnfi'nTi   if  x^\]\  be  sccu  that  the  Common  Council,  when  in  1852  it 
id  to  the  public  as  a  public  dock,  made  that  grant  not 
)lder,  but  as  a  government    It  derived  its  whole  power 
ection  thirteen  of  article  three  of  the  charter.    It  was 
governmental  powers  to  appropriate  land  to  public  use 
)ose8  that  it  made  this  grant;  it  was  by  virtue  of  its 
powers  that  it  retained  its  control  over  this  public 
it  was  to  itself,  as  a  government,  that  it  reserved  the 
lination  when  the  franchise  should  cease. 
ce  493  neither  ratified,  adopted  or  passed  Ordinance 
ision  in  Holland  v.  The  City  of  San  Francisco,   (7 
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Cal.  361)  does  not  control  this  case.  On  this  point  of  adoption  or 
ratification,  out  of  the  five  Judges  who  have  passed  on  the  ques- 
tion, Judges  Murray,  Heydenfeldt  and  Norton  have  always  held  it 
to  be  absurd  to  speak  of  passing  ordinances  by  adoption ;  Judge  Bur- 
nett has  decided  that  it  could  be  done,  and  Judge  Terry  has  decided 
both  ways. 

The  Ordinance  493  does  not  indicate  any  intention  to  pass  Ordi- 
nance 481,  and  by  no  possible  rule  of  construction  can  it  be  made 
to  bear  a  meaning  not  indicated  on  its  face.  That  all  written  docu- 
ments, whether  powers  of  attorneys,  deeds,  contracts  or  laws,  are  so 
to  be  construed  as  to  give  full  force  to  their  meaning,  is  a  rule  with- 
out an  exception.    What  should  make  this  ordinance  an  exception? 

III.  The  Charter  of  1851  has  restrained  and  limited  the  power  of 
the  Common  Council  in  this  matter  of  passing  ordinances. 

In  the  first  place,  ordinances  involving  the  sale  of  land  must  be 
published  after  their  passage  by  one  Board,  and  before  their  passage  by 
another ;  so  that  the  intention  of  the  Common  Council  to  pass  an  ordi- 
nance for  the  sale  of  public  lands  must  be  publicly  proclaimed  in  the 
newspapers.  Now,  when  in  Ordinance  493  they  published  to  the 
world  that  Ordinance  481  was  already  passed,  and  merely  alluded 
to  it  by  its  number,  they  did  not  publish  the  ordinance  involving  the 
sale  of  these  lands. 

Ordinance  493  did  not,  therefore,  authorize  this  sale.  The  Mayor 
and  Land  Committee  are  nowhere  mentioned  in  said  ordinance,  which 
is  consistent  with'  the  idea  that  it  was  intended  to  confer  a  most 
important  power  upon  them.  The  disposition  of  a  small  portion  of  the 
proceeds  of  these  sales  cannot  amount  to  a  bestowal  of  the  power  to 
sell,  since  primary  powers  cannot  be  bestowed  by  the  mere  mention  of 
secondary  and  subordinate  powers.  There  is  no  necessary  implica- 
tion from  the  fact  that  proceeds  are  appropriated,  that  the  mode  taken 
to  raise  those  proceeds  was  authorized. 

The  fact  that,  before  the  sale  took  place,  the  Common  Council,  by 
Ordinance  493,  admitted  the  existence  of  Ordinance  481,  does  not 
show  that  Ordinance  481  was  passed.  An  ordinance  can  be  passed 
in  one  way  only,  and  that  is  by  vote.  Judge  Burnett,  in  Holland's 
case,  (7  Cal.  378)  says:  "If  these  views  be  correct,  then  Ordinance 
481  was,  in  substance,  a  power  of  attorney  well  drawn,  but  defectively 
executed.  If  it  stood  alone,  any  sale  made  under  it  would  be  void ; 
and  to  ascertain  this,  it  is  necessary  to  inquire  how  far  Ordinance  493 
adopted  and  sanctioned  Ordinance  481.^' 

Digitized  by  VjOOQIC 


COS         SUPREME  COUBT  —  OCTOBER  TERM,  1860. 

McCracken  v.  City  of   San   Francisco. 

Now,  Ordinance  481  was  both  well  drawn  and  well  executed ;  only 
the  city,  through  the  Common  Council,  had  positively  refused  to 
assent  to  it.  What,  then,  does  the  learned  Judge  mean  by  their  sub- 
sequently sanctioning  and  adopting  it?  If,  by  the  ordinance,  he  means 
the  action  which  the  Common  Council  took  upon  it;  if  he  means  that 
the  Common  Council,  by  passing  Ordinance  493,  sanctioned  and 
adopted  what  they  had  previously  done,  then  what  the  Common  Coun- 
cil sanctioned  and  adopted  was  the  refusal  to  pass  Ordinance  No.  481. 
The  truth  is,  these  words  "  sanction  and  adopt  *'  only  give  rise  to  con- 
fusion. Until  Ordinance  493  was  passed,  there  was  no  Ordinance 
481.  A  proposition  to  pass  such  an  ordinance  had  been  before  the 
Common  Council,  and  had  been  rejected.  The  only  question,  then, 
is  whether  the  Common  Council,  by  Ordinance  493,  for  the  first  time 
passed  Ordinance  481.  There  was  until  that  time  no  act  for  them  to 
sanction  and  adopt  as  the  act  of  the  city,  unless  it  was  to  sanction  and 
adopt  their  own  refusal  to  pass  Ordinance  481. 

IV.  If  by  any  construction  it  could  be  contended  that  Ordinance 
493,  contrary  to  its  manifest  intention,  amounted  to  an  original 
authority  to  sell  this  land,  the  sale  would  be  none  the  less  void  because 
it  did  not  pursue  the  authority. 

If  Ordinance  493  amounts  to  an  original  authority  to  sell  this  land, 
it  can  only  be  on  the  ground  that  it  passes  and  enacts  Ordinance 
481.  Up  to  the  time  of  the  passage  of  Ordinance  493  —  that  is,  until 
a  half  an  hour  before  the  sale  —  the  city  had  refused  to  authorize 
this  sale.  If,  then.  Ordinance  481  ever  became  an  authority  to  sell 
this  land,  it  became  so  when  Ordinance  493  was  passed,  and  not 
before. 

If,  then,  the  authority  to  sell  this  land  was  ever  given,  it  was  given 
one  half  hour  before  the  sale  took  place.  If  the  Common  Council  ever 
passed  Ordinance  481,  it  was  on  the  very  day  of  the  sale.  But  in 
that  very  ordinance,  which  on  this  hypothesis  they  pass  thirty  min- 
utes before  the  sale,  they  ordain  that  ten  days  previous  notice  of  the 
oqIa  aiioii  ^,g  given  before  it  takes  place.  Ten  days  from  when? 
the  passage  of  this  ordinance, 
contended  that  these  contracts  have  become  binding  on  the 

use  of  her  subsequent  ratification. 

ase  the  city  would  be  estopped  as  against  the  respondent  to 

lidity  of  iJiese  sales. 
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To  maintain  the  first  point,  that  of  ratification,  the  defense  relies 
xipon  Ordinance  No.  605,  of  the  city  of  San  Francisco,  by  which  the 
Mayor  and  Land  Committee  are  authorized  to  pay  out  of  moneys  in 
their  hands,  the  salaries  of  the  police  of  the  city. 

Now,  the  principle  of  ratification  is,  "  That  when  the  adoption  of 
any  particular  form  or  mode  is  necessary  to  confer  the  authority  in 
the  first  instance,  there  can  be  no  valid  ratification  except  in  the  same 
manner."  (12  N.  H.  232;  15  Vt.  147;  8  Met.  301;  1  Shepley,  466.) 
It  is  the  people  of  the  city  of  San  Francisco  who  form  the  corporation 
of  San  Francisco,  and  the  Common  Council  are  but  their  agents. 
The  Common  Council  has  only  the  powers  specially  or  impliedly 
granted  in  the  charter;  so  that,  even  if  the  corporation  has  power,  by 
common  law,  to  dispose  of  its  lands  as  it  chooses,  this  power  cannot 
be  exercised  in  this  way  by  the  Common  Council.  The  Council  must 
follow  the  rax)de  pointed  out  by  the  charter.  (3  Eng.  227 ;  6  Barb. 
Sup.  Ct  R.  613;  2  Cranch,  127;  5  Conn.  666;  4  Eng.  Law  and  Eq. 
426;4ld.  497;8Cow.  44.) 

1.  Now,  the  only  power  to  sell  lands  conferred  upon  the  Common 
Council  by  the  charter,  is  contained  in  sec.  12,  art  3. 

By  this  section,  the  sale  of  lands  must  be  by  law;  and  the  power  to 
sell  is  put  on  the  same  footing  with  the  power  to  pass  laws  for  the 
general  welfare  of  the  city,  and  to  aflSx  penalties  of  sixty  days'  im- 
prisonment to  the  violation  of  an  ordinance. 

2.  Again,  by  section  four,  of  article  three,  of  the  charter,  it  is  pro- 
Tided  that  "  every  ordinance  providing  for  any  specific  improvement, 
the  creation  of  any  office,  or  the  granting  of  any  privilege,  or  involy- 
ing  the  sale,  lease  or  other  appropriation  of  public  property,  or  the 
expenditure  of  public  moneys  (except  for  sums  less  than  five  hundred 
dollars)"  shall,  after  its  passage  by  either  Board,  and  before  being 
sent  to  the  other,  be  published,  with  the  ayes  and  noes,  in  some  city 
newspaper^ 

It  is  true,  that  in  this  section  it  is  not  negatively  expressed  that 
there  shall  be  no  sale  or  lease  unless  by  ordinance ;  but  the  inference  is 
irresistible  that  such  was  the  intention  of  the  charter. 

For,  1st  The  only  authority  which  the  Common  Council  has  in 
regard  to  lands,  is  a  power  to  pass  laws  for  the  sale  of  them;  and 
ordinance  and  law  are  synonymous  when  applied  to  municipal*  regula- 
tions.    (BurrilFs  Diet.  Ordinance.) 

2d.  The  object  of  section  four,  article  three,  is  that  publicity  shall 
be  given  to  the  fact  that  the  city  lands  are  to  be  sold,  and  on  what 

Voi^  XVI.— 80 
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terms  and  conditions;  but  this  object  would  be  defeated  if  the  Com- 
mon Council  could,  by  a  secret  vote  or  a  joint  resolution,  authorize  a 
sale.  This  section  renders  imperative  only  the  publication  of  or- 
dinances. If  an  ordinance  is  not  necessary,  the  Common  Council,  by 
selecting  another  mode  of  selling  city  lands,  could  get  rid  altogether 
of  the  necessity  of  advertising,  and  so  defeat  this  entire  section. 

3.  The  Mayor's  veto  extends  to  ordinances  only,  and  the  Common 
Council  could  deprive  him  of  all  power  over  city  lands,  if  they  could 
adopt  any  other  mode  of  selling  them.     (Charter,  art  3,  sec.  3.) 

A  valid  sale  of  city  lands  requires  an  ordinance  or  law  passed  for 
that  purpose. 

In  this  case,  there  was  no  ordinance  passed  prior  to  the  sale,  for 
the  purpose  of  authorizing  it.  Two  questions  present  themselves  in 
regard  to  this  point: 

Ist.  Can  a  sale,  unauthorized  by  any  ordinance  whatever,  be  rati- 
fied by  an  ordinance  subsequently  passed? 

2d.  Has  there,  in  fact,  been  any  ordinance  passed  in  this  case,  for 
the  purpose  of  ratifying  this  sale  ? 

(1.)  On  the  first  point  we  contend,  that  a  sale  without  any  or- 
dinance preceding  it  is  absolutely  void,  and  that  it  cannot  be  ratified, 
because  there  is  nothing  to  ratify.     {Doughty  v.  Hope,  1  Comst  19.) 

In  the  charter  of  San  Francisco,  laws  for  the  sale  of  lands,  laws  for 
laying  taxes  or  assessments,  and  laws  creating  offices  or  imposing 
penalties,  are  placed  upon  the  same  footing.  (Art.  3,  sec.  4,  13.) 
And  if  a  law  for  the  sale  of  lands  can  be  passed,  under  the  name  of 
ratification,  subsequently  to  the  sale,  so  a  tax  or  assessment  can  first 
be  laid  without  authority,  and  afterwards  ratified;  even  a  penalty 
which  had  never  been  imposed  by  law  could  be  first  exacted,  and  after- 
wards such  exaction  could  be  ratified. 

(2.)  The  Common  Council  being  themselves  but  agents,  cannot  dele* 
gate  their  power  to  sell  the  <^ity  lands,  and  consequently  cannot  ratify 
a  sale  made  by  others.  (Delafield  v.  The  State,  2  Hill ;  12  Mass.  249  ; 
1  Rolls'  Abridg.  330;  9  Co.  276;  7  Ves.  251;  4  Camp.  194;  6  Taunt 
197;  11  How.  223;  Smith  ▼.  Horse,  2  Cal.  639.) 

As  to  ratification  of  Ordinance  481  by  Ordinance  505,  passed  after 
the  sale,  we  say : 

let.  Its  title  shows  that  it  was  passed  for  a  purpose  wholly  uncon- 
nected with  this  sale. 

2d.  There  are  no  terms  of  ratification. 
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3d.  The  fact  that  it  recites  Ordinance  481  as  the  authority  for  the 
sale,  shows  that  it  supposed  Ordinance  481  to  be  valid  and  complete  in 
itself  —  and  therefore,  on  its  face,  it  is  clear  that  there  was  no  inten- 
tion of  ratifying  what  was  supposed  not  to  stand  in  need  of  ratifying. 

4th.  It  merely  appropriates  money  which,  actually,  was  in  the  power 
of  the  city,  to  a  certain  object.  But  such  an  appropiration  does  not 
make  the  mode  by  which  that  money  was  raised  legal  and  valid. 

5ih.  Not  only  is  there  no  implication,  from  the  fact  that  the  Com- 
mon Council  appropriated  certain  proceeds  actually  in  the  hands  of 
the  Mayor  and  Joint  Committee  on  Land  Claims,  that  they  intended 
to  ratify  these  sales,  but  even  if  there  were  such  an  implication,  it 
would  not  avail  to  ratify  such  sales,  since  Ordinance  505  shows  on  its 
face,  that  when  it  was  passed  by  the  Common  Council,  that  body  was 
laboring  under  an  error,  in  supposing  that  there  was  such  an  or- 
dinance as  481.  The  ratification,  if  made  at  all,  must  be  made  by  the 
principal,  with  full  knowledge  of  all  the  facts,  and  he  would  not,  but 
for  such  ratification,  be  bound.  (Dunlap's  Paley^s  Agency,  171,  note 
q;  9  B.  Monroe,  415;  4  Eng.  Law  &  Equity,  426.) 

6th.  If  Ordinance  605  is  a  ratification,  the  ratification  would  be 
one  implied  by  law,  and  would  not  result  from  any  express  vote  of 
the  Common  Council  to  ratify. 

(3.)  By  article  six,  section  six,  of  the  charter,  all  sales  and  leases 
of  city  property  must  be  by  public  auction;  and  where  an  agent  is 
authorized  to  sell  at  public  auction  only,  all  sales  not  made  by  public 
auction  are  void. 

As,  therefore,  the  ratification  of  a  contract  must  be  in  the  same 
manner  and  mode  as  would  have  been  antecedently  necessary  to  a 
valid  contract,  it  follows  that  there  could  be  no  ratification  of  these 
sales,  unless  such  ratification  were  by  public  auction. 

But  in  the  nature  of  things,  there  can  be  no  ratification  at  public 
auction,  to  a  particular  person,  and  for  a  specified  price.  It  is  of  the 
essence  of  a  public  auction,  that  every  one  should  have  a  right  to  bid, 
and  that  he  who  offers  the  highest  price  should  be  the  purchaser. 

It  ft  contended  on  behalf  of  the  city : 

1st.  That  if  the  city  be  estopped  as  against  the  appellant  to  deny 
the  contract,  the  appellant  is  bound  to  avail  himself  of  this  estoppel 
and  cannot  recover  back  his  money. 

2d.  That  the  city  is  estopped  against  appellant  to  deny  this  con- 
tract* '^ 
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In  the  first  place,  the  appellant  would  not  be  estopped  from  showing 
the  truth  if  the  city  would  be  so  estopped. 

The  city  is  a  corporation,  deriving  its  whole  being  and  all  its  powers 
from  the  charter.  If  it  transcends  those  powers,  or  exercises  them  in 
a  different  mode  from  the  one  prescribed  in  the  charter,  it  is  violating 
an  express  law  of  the  State.  It  is  a  wrong-doer.  Now  the  city  has 
not  made  this  contract,  either  by  ordinance,  by  public  auction,  or  by 
a  direct  vote  of  the  Common  Council. 

This  whole  estoppel  relied  upon  is  an  estoppel  in  pads.  Now  there 
is  not  necessarily  any  mutuality  in  an  estoppel  in  pais.  A  man  may 
tell  a  lie,  and  induce  action  by  inducing  the  belief  tiiat  it  is  the  truth, 
but  we  have  never  heard  that  the  liar  could  prevent  the  person  to 
whom  the  lie  was  told  from  showing  the  truth.  The  very  principle 
on  which  this  doctrine  of  estoppel  in  pais  rests,  requires  that  the 
wrong-doer  should  not  take  advantage  of  his  wrong  —  that  he  should 
not  insist  that  he  had  lied,  and  by  his  lie  gained  an  advantage  over 
his  opponent 

It  is  only  the  wrong-doer  who  is  estopped  as  against  the  person  mis- 
led ;  but  the  person  misled  is  not  estopped  as  against  the  wrong-doer. 
That  is,  the  doctrine  of  estoppel  m  pais  is  simply  in  consonance  with 
Leading  Cases,  title  Estoppel.) 

The  authorities  to  the  point  that  a  corporation  may  be  estopped  like 
an  individual,  are  cases  where  the  action  was  against  the  corporation, 
and  it  was  sought  to  estop  the  corporation.  But  we  have  not  seen  a 
case  where  the  corporation  was  allowed  in  this  way  to  take  advantage 
of  its  own  wrong.  The  distinction  which  we  have  taken  is  asserted  in 
2  Conn.  257-254;  12  Wheat.  76;  Marshall's  Opinion,  2;  Bank  v.  Chih 
cothe,  7  Ohio,  358. 

In  the  next  place,  it  would  be  unjust  to  force  us  to  take  a  title 
which  rests  for  its  whole  validity  on  an  estoppel  in  pais,  when  we 
supposed  we  were  contracting  for  a  title  authorized  by  an  ordinance 
duly  passed. 

But  there  is  in  this  case  no  estoppel  even  on  the  city,  to  prevent  her 
from  showing  the  truth.  Estoppel  is  either  by  record,  deed,  or  in  pais. 
An  ordinance  is  neither  a  record  nor  a  deed.  As  to  estoppel  in  pais, 
to  give  acts  or  declarations  the  character  of  an  estoppel,  it  must  ap- 
pear that  they  have  influenced  the  conduct  of  the  party  by  whom  the 
estoppel  18  sought  to  be  enforced,  (9  Wend.  482 ;  4  Baih.  495 ;  6  Pick. 
457;  15  Mass.  152;  5  Watts  &  Serg.  284.)    This  rule  excludes  ordi- 
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nance  493,  and  all  the  ordinances,  joint  resolutions  and  matter  subse- 
quent to  the  sale.  Ordinance  493  was  only  passed  half  an  hour  before 
the  sale,  and  it  does  not  appear  that  it  was  ever  known  to  appellant. 
The  matter  subsequent  to  die  sale  cannot,  of  course,  be  relied  upon 
as  an  estoppel  in  pais,  since  it  could  not  have  influenced  the  conduct  of 
the  parties. 

If,  then,  there  is  any  matter  which  appellant  could  rely  upon  as  an 
estoppel  liero,  it  would  be  the  fact  that  this  sale  was  advertised  as  the 
city  sale,  that  this  ordinance  was  published  as  a  city  ordinance. 

But  it  does  not  appear  that  there  was  any  fraud  or  wilful  intention 
in  this  case  to  mislead.  There  was  simply  an  error  on  the  part  of  the 
city  agent ;  and  where  a  party  makes  an  admission  in  good  faith,  under 
the  influence  of  a  mistaken  impression  as  to  the  nature  and  extent  of 
his  rights,  either  in  fact  or  law,  no  estoppel  arises.  (20  Conn.  98;  4 
Met.  69.) 

Thibd. 

It  is  urged  that  the  city  cannot  be  liable  for  more  than  fifty  thousand 
dollars  above  her  aggregate  indebtedness ;  that  she  cannot  create  or  suf- 
fer to  accrue  this  liability.  We  think,  that  as  no  one  could  ever  know 
what  the  state  of  her  business  or  accounts  was,  that  no  one  (without 
this  knowledge  at  any  rate)  could  be  bound  by  this  limitation:  any 
more  than  if  a  bank  could  only,  by  charter,  issue  three  hundred  thou- 
sand dollars,  and  if  she  issued  other  notes,  these  last  notes  would  fall 
dead  in  the  hands  of  an  innocent  holder.  But  that  this  is  not  the  doc- 
trine, see  Moss  v.  Rossie  Lead  Mining  Co,  5  Hill,  137. 

Again :  This  limitation  refers  to  the  acts  or  contracts  of  the  corpor- 
ation —  not  to  the  liabilities  which  the  law  casts  upon  her.  We  say 
that  the  city  got  out  money  by  mistake.  She  is  responsible  for  our 
money :  for  what  she  got  from  us,  because  the  law  (not  her  contract  or 
jiermission)  makes  her  liable  as  a  necessar}'  condition  of  her  existence. 
She  could  not,  by  any  provision  in  her  charter,  evade  this  liability. 
The  Constitution  guarantees  to  every  man  redress  for  the  taking  of 
his  property  or  deprivation  of  his  rights,  whether  by  a  corporation  or* 
person.  This  liability  is  wholly  independent  of  any  power  to  contract. 
A  minor  is  as  liable  for  taking  and  converting  mone\'  — a  feme  covert 
—  a  lunatic  —  as  any  one  else.  The  law  says :  "  You  have  got  A's 
money  without  right — pay  it  back  to  him.*'  There  is  no  promise — no 
contract.  There  is  a  moral  duty  to  return  it,  and  this  moral  duty 
makes  the  liability.    CoiUd  (lie  city  owe  herself  out  of  liability  f    Bat 
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we  might  rest  on  the  very  tenns  of  the  proviso.  It  does  not  refer  to 
torts,  or  trespasses,  or  to  cases  of  liability  arising  from  these,  or  from 
mistakes  or  frauds,  or  the  acts  of  agents;  much  less  to  eases  in  which 
the  liability  is  created  by  law;  it  would  not  include  taxes  laid  by  the 
State  upon  the  real  estate  of  the  city ;  nor  trust  money  held  by  the  city; 
nor  money  received  by  the  city  through  mistake,  or  the  fraud  of  the 
agents  of  the  city.  A  statutory  provision  must  be  strictly  pursued, 
(See  4  Cranch,  403;  4  Wheaton,  77;  10  Peters,  161.)  Even  Chancery 
will  not  relieve  a -defective  execution  of  a  power  created  by  law,  or  dis- 
pense with  any  of  the  fonualities  required  thereby  for  its  due  execu- 
tion ;  for  otherwise  the  whole  policy  of  the  legislative  enactment  might 
be  overturned.  (1  Story's  Eq.  sec.  1.  W.  W.  Story,  487.  See  also 
3  S.  &  M.  727.) 

Fourth. 

Money  paid  under  a  contract  void  for  want  of  authority  in  one  of 
the  contracting  parties,  may  be  recovered,  though  a  deed  has  been 
given.  (19  Johns.  73;  7  Mass.  31;  5  Pick.  480;  and  particularly  1 
Oilman,  150.) 

The  holding  out  a  person,  by  a  corporation,  is  equivalent  to  an 
agency,  so  as  to  justify  a  person  in  accrediting  him.  (12  Wheat.  89; 
Bank  of  TJ.  S.  v.  Darib ridge,) 

Here  the  Land  Committee  were  held  out  and  published  as  having 
this  authority  to  sell  and  receive  this  money,  and  it  was  subsequently 
brought  under  the  control  of  the  corporation :  "  they  were  persons  act- 
ing publicly  as  officers  of  a  corporation,  and  presumed  to  be  rightfully 
in  office;  their  acts  bind  the  corporation,  though  no  written  proof  is  or 
can  be  adduced  of  their  appointment;  for  the  law  will  not  sanction  the 
fraud  of  a  corporation  sooner  than  that  of  an  individual.^'  (Story,  J. 
12  Wheat.  70.    Angell  &  Ames  on  Corp.  314,  sec.  284.) 

Further,  these  misrepresentations  were  by  the  unauthorized  agents 
of  a  municipal  corporation,  as  to  the  extent  of  their  authority.  They 
oould  not,  therefore,  bind  their  principal.  (1  Shep.  46;  8  Gill  & 
"Johns.  319.) 

The  appellant  has  paid  to  the  city,  and  the  city  has  received  of  the 
appellant,  the  sum  of  money  mentioned  in  the  complaint,  and  has 
received  no  consideration  therefor,  and  may  recover  it  back. 

The  distinction  between  this  case  and  cases  where  eviction  is  neces- 
sary to  enable  the  purchaser  to  recover,  is  this.  In  this  case,  there 
never  was  any  contract  on  the  part  of  the  city  to  sell  this  laqd  to 
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appellant^  and  appellant  derives  no  right  from  the  city;  appellant  ia 
not  in  possession,  deriving  authority  from  the  city.  The  title,  the  city 
still  retains.  Appellant  is  holding  adversely  to  the  city,  as  a  mere 
trespasser. 

The  cases  where  possession  must  be  given  up  before  an  action  can 
be  commenced  for  the  purchase  money,  are  those  cases  where  the 
vendee  seeks  to  rescind  a  contract  on  the  ground  of  defective  title; 
there  has  been  a  contract  made;  the  vendee  has  a  right  to  whatever 
title  the  vendor  has.  Before  he  can  rescind,  he  must  restore  what  he 
has  got  possession  of  under  contract.  (6  Blackf.  24;  6  How.  273; 
1  Freeman's  Ch.  332.) 

F.  M.  Haight,  for  Respondent, 

I.  The  Ordinance  No.  493  recognized  and  adopted  the  proceed* 
ings  taken  in  accordance  with  the  terms  of  Ordinance  No.  481. 

The  case  of  Holland  v.  The  City  of  San  Francisco  (7  Cal.  361)  is 
conclusive  upon  the  point,  and  unless  overruled,  must  determine  the 
present  action.    The  facts  of  the  two  cases  are  substantially  the  same. 

II.  The  sale  of  the  slip  property  was  subsequently  ratified  by  the 
city. 

1.  An  Ordinance,  No.  505,  was  passed  January  10th,  1854,  by 
which  the  Mayor  and  Land  Committee  were  authorized  to  pay  the 
salaries  of  the  members  and  oflBcers  of  the  police  from  moneys  re- 
ceived by  them  from  the  sale  hid  under  Ordinance  No.  481. 

2.  Various  joint  resolutions  were  passed  in  January,  April,  and 
September,  1854,  in  which  the  sale  was  referred  to,  and  its  proceeds 
appropriated,  and  the  Land  Committee  released  from  responsibility 
on  account  of  notes  and  warrants  received  by  their  secretary,  as  pro* 
ceeds  of  the  sale,  which  were  attached,  in  suits  against  the  city,  whilst 
in  his  hands. 

3.  The  reports  of  the  Land  Committee  and  of  the  City  Treasurer, 
in  relation  to  the  proceeds  received  from  the  sale,  were  accepted  and 
approved.  (Story  on  Agency,  sc^.,  253;  Dunlap's  Paley  on  Agency, 
171;  notes;  Richmond  Manufacturing  Co,  v.  StarJcs  et  al.,  4  Mason, 
296;  Forrestier  7.  Boardman,  1  Story,  43;  Bridge  v.  The  Niagara 
Ins.  Co.,  1  Hall's  Sup.  Court,  247;  The  Farmers'  Loan  Co.  v.  Fa?- 
worth,  1  Conn.  433;  Mason  v.  Caldwell  5  Gilm.  196.) 

III.  The  city  is  estopped,  as  against  the  plaintiff,  from  denying  the 
«ale;  and  therefore  the  plaintiff  cannot  be  disturbed  in  his  possession. 
He  cannot  complain;  and,  until  disturbed,  cannot  maintain  an  action 
for  the  purchase  money. 
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IV.  The  plaintiff  has  not  offered  to  surrender  the  possession  of  the 
premises  to  the  city,  and  such  surrender  is  a  condition  precedent  to  a 
recovery.  He  can  have  no  cause  of  action  until  such  surrender. 
{Rathboner.  Stocking,  2  Barb.  135;  Moyer  v.  Shoemaker,  6  Id.  319; 
Jiasson  V.  Bovet,  1  Denio,  69;  Abbott  v.  Draper,  4  Id.  61;  Peters  v. 
OooQh,  4  Blackf.  615;  Boas  v.  Updegrove,  5  Barr,  616.) 

V.  The  city  cannot  become  liable  beyond  the  limit  of  $60,000^ 
prescribed  by  the  charter. 

Field,  C.  J.  delivered  the  following^ opinion: 

This  is  an  action  to  recover  the  sum  of  $2,100,  with  interest  from 
the  twenty-sixth  of  December,  1853,  and  arises  upon  the  following 
facts :  On  the  fifth  of  December,  1863,  the  Mayor  of  San  Francisco 
approved  of  what  purported  to  be  an  ordinance  passed  by  the  Com- 
mon Coimcil  of  the  city,  providing  for  the  sale  of  certain  city  prop* 
erty.  This  ordinance,  so  called,  is  designated  in  the  oflScial  book  of 
the  ordinances  of  the  city,  as  Ordinance  number  four  hundred  and 
eighty-one.  In  terms  it  authorized  and  required  the  Mayor  and  Joint 
Committee  on  Land  Claims  of  the  city  to  sell  the  property  specified 
at  public  auction,  to  the  highest  bidder,  at  such  time  and  place  as  they 
might  think  advisable,  after  not  less  than  ten  days  advertisement  in 
three  daily  papers;  and  provided  that  twenty-five  per  cait  of  the 
purchase  money  should  be  paid  on  the  day  of  sale,  and  fifty  per  cent, 
in  sixty  days  thereafter,  and  the  balance  in  four  months.  It  is  also 
provided  that  the  Mayor,  upon  the  first  payment,  should  execute  a 
bond  to  the  purchaser,  to  the  effect  that  upon  the  payment  of  the 
entire  purchase  money,  the  city  should  give  a  deed  for  the  property 
purchased,  and  that  upon  payment  of  the  last  installment,  the  Mayor 
should  execute  the  deed. 

At  the  time  this  ordinance  was  presented  to  the  Board  of  Assistant 
Aldermen,  and  was  acted  upon  by  that  body,  there  was  a  vacancy  in 
the  Board,  occasioned  by  the  resignation  of  one  of  its  members,  so  that 
there  were,  in  fact,  but  seven  members  in  office.  Of  these  seven,  four 
members  voted  for  the  passage  of  the  ordinance,  and  three  against  it. 
It  is  admitted  that  the  sale,  which  took  place  on  the  twenty-sixth  of 
December,  1853,  was  conducted  in  accordance  with  the  direction?  of 
the  ordinance.  At  the  sale  the  plaintiff  became  the  purchaser  of  a 
portion  of  the  property,  and  paid  at  the  time,  as  the  first  installment 
upon  his  purchase,  the  sum  of  $2,100.  It  is  for  the  recovery  of  this 
vxm,  and  interest,  that  the  present  action  is  instituted. 
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It  appears  from  the  record,  that  within  one  Lour  previous  to  the  sale 
the  Common  Council  passed  the  following  ordinance : 

Ordinance  No.  493,  appropriating  $185,00Q  to  the  Sacramento  Central 
Joint  Stock  Clay  Street  Wharf  Company  and  William  E.  Dennis : 

The  People  of  the  City  of  San  Francisco  do  ordain  as  follows: 

Section  1.  That  the  sum  of  $185,000  be  and  it  is  hereby  appro* 
priated  from  the  cash  proceeds  of  the  second  payment  for  the  city 
property  ordered  sold  by  Ordinance  number  four  hundred  and  eighty*- 
one,  to  the  Sacramento  Joint  Stock  Clay  Street  Wharf  Company  and 
to  William  E.  Dennis. 

Sec.  !2.  That  the  Controller  be  and  he  is  hereby  authorized  to 
issue,  on  the  day  of  sale  of  the  property  ordered  sold  by  ordinance  four 
hundred  and  eighty-one,  his  warrants  upon  the  treasury,  as  follows: 
For  the  sum  of  $75,000,  in  favor  of  the  Sacramento  Street  Wharf 
Company;  for  the  sum  of  $75,000,  in  favor  of  the  Central  Wharf  Joint 
Stock  Company;  for  the  sum  of  $35,000  in  favor  of  William  E. 
Dennis;  said  warrants  shall  be  payable  from  the  cash  proceeds  of  the 
second  payment  for  the  property  ordered  sold  as  aforesaid,  or  shall  be 
received  in  payment  for  any  purchases  made  at  said  sale,  in  accordance 
with  the  terms  of  Ordinance  number  four  hundred  and  eighty-one. 

At  the  time  of  the  passage  of  this  ordinance,  the  land  directed  to  be 
sold  was  covered  by  water,  and  was  dedicated  to  public  use  as  a  free 
public  dock  for  ships  and  other  vessels  by  the  following  section  of  an 
ordinance  passed  in  1852 :  "  Section  8.  All  the  space  of  land  and  water 
lying  between  Clay  street  and  Sacramento  street,  and  between  Davis 
street  and  the  deep  waters  of  the  bay,  as  laid  down  upon  the  public 
maps  or  plans  of  the  city,  is  set  apart  and  dedicated  to  the  public  use 
as  a  free  public  dock  for  ships  and  other  vessels;  provided,  notwith- 
standing, that  nothing  herein  contained  shall  prevent  the  Common 
Council  from  amending,  altering  or  annulling  this  grani'^  The  last 
section  of  Ordinance  481  in  terms  repealed  this  section,  and  the 
wharf  companies  and  William  E.  Dennis,  mentioned  in  Ordinance 
493,  claimed  that  they  would  be  damaged  by  the  filling  up  of  the  slips, 
of  which  the  land  directed  to  be  sold  formed  a  part,  and  it  was  to 
recompense  them  for  such  damage  that  tlie  appropriation  was  made. 

On  the  day  following  the  sale,  the  Mayor  executed  to  the  plaintiff 
the  bond  required  by  Ordinance  481,  and  on  the  sixteenth  of  March, 
1854,  the  last  instftllment  of  the  purchase  money  havmg  been  paid^ 
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the  Mayor  executed  to  him  a  deed  for  the  property  purchased.  The 
plaintiff  entered  into  possession  some  time  in  March,  1854,  and  was 
in  possession  at  the  institution  of  the  present  action.  Since  then, 
he  has  quit-claimed  his  interest  to  a  party  who  was  fully  cognizant  o£ 
all  the  circumstances  of  the  case. 

The  plaintiff  bases  his  right  to  recover  upon  the  ground  that  the  sale 
was  made  without  authority  from  the  city,  and  that  he  did  not  in  con- 
sequence acquire  the  title  for  which  he  parted  with  his  money. 

If  there  were  any  authority  for  the  sale,  it  is  to  be  found  in  Ordi- 
nance 481.  At  the  time  this  ordinance  was  acted  upon  by  the  Board 
of  Assistant  Aldermen,  there  was  a  vacancy  in  that  body,  as  we 
have  already  stated,  occasioned  by  the  resignation  of  one  of  its  mem- 
bers, and  only  four  of  the  members  remaining  in  office  vote^  for  ita 
passage.  The  ordinance  did  not,  therefore,  receive  the  necessary  vote 
for  its  passage  required  by  the  charter  then  in  force.  The  second  sec- 
tion of  the  third  article  of  that  charter  declared  that  no  ordinance  or 
resolution  should  "  be  passed,  unless  by  a  majority  of  all  the  members 
elected  to  each  Board;"  and  in  case  of  The  City  of  Saai  Francisco 
V.  Hazen  (6  Oal.  171)  this  Court  held,  that  inasmuch  as  the  charter 
provided  that  eight  members  should  be  elected  to  each  Board,  the  sec- 
tion in  question  had  reference  to  that  nmnber,  and  the  vote  of  any 
number  less  than  a  majority  of  the  entire  Board  —  of  its  constituent 
number — was  insuflBcient  to  pass  an  ordinance.  The  ordinance  in  ques- 
tion, therefore — number  481  —  was  never  passed.  It  was,  in  fact, 
rejected.  It  was,  standing  by  itself,  for  all  purposes  whatever,  an  abso- 
lute nullity.  Thifl  conclusion  is  not  controverted  by  the  defendant; 
but  to  obviate  its  effect  in  the  determination  of  the  case,  it  is  contended 
' —  First,  that  Ordinance  493  recognized  and  adopted  the  proceedings 
taken  in  accordance  with  the  terms  of  Ordinance  481;  and  Second, 
that  the  sale  of  the  property  was  subsequently  ratified  by  the  city. 
We  will  consider  both  of  these  positions : 

1.  It  is  not  pret^ded  that  Ordinance  493  of  itself  conferred  any 
authority  to  make  the  sale;  it  does  not  purport  to  confer  any  such 
authority;  it  only  purports  to  appropriate  certain  proceeds  of  the 
intended  sale.  The  proposition  advanced  is  that  the  recognition  in 
493  of  the  existence  of  the  previous  ordinance,  and  the  appropriation 
t)f  a  portion  of  the  proceeds,  constituted  an  adoption  and  approval  of 
all  that  had  been  previously  done  or  might  be  subsequently  done  in 
pursuance  of  the  terms  of  that  ordinance,  and  thus  gave  validity  to 
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the  sale.  It  is  evident  that  whatever  operation  is  to  be  attributed  to 
Ordinance  493  must  arise  from  the  appropriation  it  makes.  The 
recognition  of  the  previous  ordinance,  independent  of  that  appropria- 
tion, could  have  no  possible  effect  There  is  nothing  adoptive  or  ap- 
proving in  the  mere  reference  to  previous  legislation,  whether  valid 
or  invalid.  It  is  then,  upon  the  appropriation  alone  that  the  propo- 
sition must  rest;  and  that  this  did  not  and  could  not  operate  as  such  an 
adoption  of  the  proceedings  taken  under  the  rejected  ordinance,  as  to 
give  validity  to  the  sale,  is  evident  from  the  provisions  of  the  charter 
relating  to  the  disposition  of.  the  city  property.  The  thirteenth  sec- 
tion of  the  tiiird  article  provided  that  the  Common  Council  should 
*'  have  power  within  the  city  to  pass  all  proper  and  necessary  laws  for 
the  regulation,  improvement  and  sale  of  city  property;  for  the  levy 
and  collection  of  city  taxes  on  all  taxable  property,  not  to  exceed  one 
per  cent,  a  year  upon  the  assessed  value;  for  the  laying  out,  making, 
opening,  widening,  regulating  and  keeping  in  repair  all  streets,  roads, 
bridges,  fences,  public  places  and  grounds,  wharves,  docks,  piers,  slips, 
sewers,  wells  and  alleys,  and  for  making  the  assessments  therefor;  for 
regulating  and  collecting  wharfage,  dockage  and  cranage  upon  all 
water  craft  and  all  goods  landed ;  for  securing  the  protection,  health, 
cleanliness,  ornament,  peace  and  good  order  of  the  city;  for  the  pre- 
vention and  extinguishment  of  fires,'*  etc. 

By  this  section  the  power  to  sell  the  city  property  was  placed  on  the 
same  footing  with  the  power  to  levy  taxes,  grant  licenses  and  to  pass 
laws  for  the  government  of  the  city.  By  this  section  all  the  authority 
was  conferred  which  could  be  exercised  by  the  Common  Council  upon 
the  subject.  They  were  the  mere  agents  of  the  corporation,  and  pos- 
sessed only  such  powers  as  were  specially  delegated  to  them  by  the 
charter,  and  when  that  instrument  granted  a  power  with  a  specific 
designation  as  to  the  mode  in  which  it  should  be  used,  the  mode  was 
restrictive  —  no  other  mode  could  be  followed. 

In  Head  <md  Amory  v.  The  Providence  Insurance  Company,  (2 
Cranch,  169)  Chief  Justice  Marshall,  in  speaking  of  bodies  which  have 
only  a  legal  existence,  said :  *'  The  act  of  incorporation  is  to  them  an 
enabling  act;  it  gives  them  all  the  power  they  possess ;  it  enables  them 
to  contract,  and  when  it  prescribes  to  them  a  mode  of  contracting, 
they  must  observe  the  mode,  or  the  instrument  no  more  creates  a  con- 
tract than  if  the  body  had  never  been  incorporated."  And  in  the  case 
of  The  Farmers^  Loan  and  Trust  Company  v.  Carroll  (5  Barb.  649) 
the  Supreme  Court  of  New  York  said :   '^  When  a  corporation  relies 
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upon  a  grant  of  power  from  the  Legislature  for  authority  to  do  an  act, 
it  is  as  much  restricted  to  the  mode  prescribed  by  the  statute  for  its 
exercise,  as  to  the  thing  allowed  to  be  done."  (See  also  The  New 
York  Firemen's  Insurance  Company  v.  Ely  et  al.  5  Conn.  568.)  The 
power,  therefore,  in  tlie  sale  of  tlie  city  property  could  be  exercised 
only  by  the  passage  of  laws  for  that  purpose.  Ordinances  and  laws 
are  s}'noiiymous  terms  when  applied  to  acts  of  municipal  corporations. 
They  are  thus  used  in  the  charter.     (Art  3,  sec.  3.) 

Ordinance  493  is  not  a  law  providing  for  the  sale  of  any  property; 
nor  does  it  purport  to  be  anything  of  the  kind.  It  does  not  describe 
any  property,  or  direct  any  sale,  or  confer  authority  upon  any  parties 
to  sell.  It  assumes  that  an  ordinance  ordering  the  sale  Jiad  already 
passed,  and  refers  to  it  for  the  simple  purpose  of  appropriating  certain 
proceeds  of  the  sale.  This  assumption  imparted  no  vitality  to  the  re- 
jected ordinance,  which  was  referred  to  as  having  passed.  The  Com- 
mon Council  could  not  in  this  way  recall  the  rejection  and  give  va- 
lidity to  the  supposed  ordinance.  This  would  be  in  effect  to  pass  an 
ordinance  by  referring  to  it  as  passed,  or  by  admitting  that  it  had 
passed.  The  Common  Council  could  pass  an  ordinance  only  in  one 
way,  and  that  was  by  voting  for  it.  To  give  validity  to  the  sale,  a 
law  directing  the  same  was  requisite.  Nothing  less  would  answer 
under  the  charter. 

Again,  the  land  directed  by  the  terms  of  Ordinance  481  to  be  sold, 
was  set  iipart  and  dedicated  as  a  public  dock,  by  an  ordinance  passed 
in  1852.  The  fifth  section  of  481  was  directed  to  the  repeal  of  this 
latter  ordinance;  but  of  course  the  repealing  section  fell  with  the  re- 
jection of  the  ordinance.  In  dedicating  the  land  to  public  use,  the 
Common  Council  exercised  powers  purely  of  a  governmental  nature, 
and  not  those  of  a  mere  property  holder.  Whilst  the  dedicating 
ordinance  remained  in  force,  no  sale  could  be  legally  had.  Number 
493  makes  no  reference  to  that  ordinance,  and  of  course  does  not  pur- 
port to  repeal  the  same,  either  directly  or  otherwise. 

The  untenahle  character  of  the  doctrine  involved  in  the  proposition 
advanced  by  the  defendant  will  be  apparent,  when  the  doctrine  is  ap- 
plied to  the  different  subjects  upon  which  the  Common  Council  are 
authorized  to  legislate.  They  are  authorized,  for  example,  to  levy 
taxes.  An  ordinance  imposing  a  tax  is  introduced  into  one  of  the 
Boards,  and  rejected.  The  City  Collector,  however,  proceeds  upon  the 
assumption  of  the  passage  of  the  ordinance,  and  advertises  property 
for  sale  for  the  supposed  taxes.    The  owner  of  the  property  pays  no 
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attention  to  the  proceeding ;  he  knows  that  the  ordinance  was  rejected, 
and  the  levy  is  illegal.  The  Common  Council,  however,  previous  to 
the  time  of  the  advertised  sale,  pass  an  ordinance  appropriating  a  por- 
tioa  of  the  proceeds  anticipated  from  the  sale,  and  this  appropriation 
gives  validity  to  the  levy,  and  to  the  acts  of  the  officer,  and  the  subse- 
quent sale  of  the  property.  To  this  result  the  doctrine  necessarily 
leads.  If  a  sale  of  the  city  property,  without  an  ordinance  directing 
the  same,  can  be  upheld  from  the  appropriation  of  the  anticipated  pro- 
ceeds, the  levy  and  acts  of  the  c(dlecting  officer  must  be  sustained  from 
the  like  appropriation. 

The  distinction  taken  between  the  powers  of  a  mimicipal  corpora- 
tion, when  acting  in  its  political  and  governmental  character,  and 
when  acting  with  reference  to  its  private  property,  has  no  application 
to  the  questions  involved  in  the  case  at  bar.  Its  powers,  whether  re^ 
garded  as  political  or  governmental,  or  those  of  a  mere  private  cor^ 
poration,  could  be  exercised  only  in  conformity  with  the  provisions 
of  the  charter.  The  Legislature  could  impose  such  restrictions  as  it 
thought  proper;  and  it  saw  proper  to  require  the  formalities  of  legis- 
lation for  the  disposition  of  the  city  property,  as  it  did  for  the  im- 
position of  taxes,  the  regulation  of  the  Fire  Department,  and  matters 
connected  with  the  general  welfare  of  the  city.  Besides,  the  repeal  of 
the  ordinance  setting  apart  and  dedicating  the  property  as  a  public 
dock  was  necessary,  as  we  have  already  stated,  to  the  validity  of  any 
sale.  It  was  by  the  exercise  of  governmental  powers  that  the  property 
was  dedicated  to  public  uses.  It  was  by  legislation,  in  the  strict  sense 
of  the  term,  that  the  dedication  was  made,  and  only  by  legislation 
could  the  public  franchise  be  destroyed.  No  such  legislation  was  ever 
had. 

It  follows,  from  the  views  we  have  expressed,  that  Ordinance  493 
gave  no  sanction  to  the  proceedings  of  the  Mayor  and  Land  Com- 
mittee, and  that  the  sale  made  by  them  was  without  authority  and 
void,  as  much  so  as  if  it  had  been  made  by  strangers  to  the  city  and 
its  government 

The  case  of  Holland  v.  The  City  of  San  Francisco  is  cited  as  au- 
thority for  the  proposition  that  the  proceedings  of  parties,  assuming 
without  authority  to  act  on  behalf  of  the  city,  may  be  adopted  by  a 
subsequent  ordinance.  In  that  case,  a  claim  similar  to  that  of  the 
plaintiff  was  passed  upon,  and  held  invalid.  The  opinion  was  de- 
livered by  Mr.  Justice  Burnett,  Mr.  Justice  Terry  concurring,  and 
Mr.  Chief  Justice  Murray  dissenting.    In  that  case,  the  fact  that  the 
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property  had  been  previously  dedicated  to  public  use,  as  a  public  dock, 
was  not  presented.  This  fact  distinguishes  that  case  from  the  one  at 
bar.  Even  upon  the  reasoning  of  Mr.  Justice  Burnett,  it  would  hardly 
have  been  contended  that  the  admission  supposed  to  be  contained  in 
Ordinance  493  operated  as  a  repeal  of  the  public  grant.  But  aside 
from  this  consideration,  even  were  the  facts  in  the  two  cases  precisdy 
similar,  we  should  not  {pUow  the  ruling  of  that  case,  for,  in  our  judg- 
ment, it  is  manifestly  erroneous  —  setting  aside  fundamental  prin- 
ciples of  the  law  of  corporations,  which,  however  much  distorted  or 
departed  from,  will  constantly  reassert  themselves.  Mr.  Justice  Bur- 
nett first  holds  that  the  city,  under  the  provisions  of  the  charter,  can 
only  make  a  valid  sale  of  the  city  property  by  the  passage  of  an  ordi- 
nance authorizing  the  sale.  In  this  view  we  agree  with  him.  He 
further  holds,  however,  that  Ordinance  493  recognized  and  adopted 
Ordinance  481,  so  as  to  render  the  subsequent  sale  valid  and  binding 
upon  all  parties  —  that  is  to  say,  to  be  consistent  with  his  first  posi- 
tion, that  Ordinance  493,  by  the  fact  that  it  recognizes  the  previous 
ordinance  as  having  passed,  and  appropriates  a  portion  of  the  antici- 
pated proceeds  of  the  sale,  actually  passed  that  previous  ordinance,  re- 
called its  rejection,  and  made  it  as  valid  an  ordinance  as  if  it  had 
originally  received  the  vote  required  by  the  charter.  If  this  be  not 
the  doctrine' advanced  by  the  learned  Justice,  we  confess  ourselves 
unable  to  understand  the  opinion.  To  this  doctrine  we  never  can  yield 
our  assent.  It  is  unsound  in  principle  and  is  unsupported  by  any 
authority,  and  could  it  be  maintained,  would  break  down  and  destroy 
all  the  checks  imposed  bv  the  Legislature  upon  the  exercise  of  the 
powers  of  the  Common  Council.  Upon  this  doctrine  that  body  could 
at  any  time  adopt  the  unauthorized  acts  of  others,  in  the  levy  of  taxes, 
in  the  sale  of  public  property,  in  the  opening  of  streets,  in  the  inflic- 
tion of  penalties,  and  by  admitting  in  one  ordinance  that  it  had  previ- 
ously passed  an  ordinance  for  those  purposes,  give .  validity  to  those 
acts. 

But  admitting  that  Ordinance  493  did  adopt  and  pass  481,  it  did 
80  only  within  one  hour  previous  to  the  sale.  Ordinance  481,  upon 
that  supposition,  had  validity  only  from  that  time.  But  this  ordi- 
nance directs  the  sale  \ipon  ten  days'  previous  advertisement.  This 
means,  of  course,  after  the  passage  of  the  ordinance  —  that  is,  from 
the  time  it  acquired  validity,  which  was  only  within  one  hour  previ- 
OUB  to  the  time  the  sale  took  place.  The  authority  to  sell  uron  fen 
days'  notice  was  not,  therefore,  pursued,  and  the  sale  without  such 
notice  was  void. 
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2.  The  alleged  subsequent  Tatification  of  the  sale  is  based  upon  the 
following  acts  and  proceedings  of  the  Common  Council : 

First:  Upon  the  Ordinance  numbered  505  in  the  official  book  of 
ordinances  of  the  city,  passed  on  the  tenth  of  January,  1854,  by  which 
the  Mayor  and  Land  Committee  were  authorized  to  pay  out  of  moneys 
in  their  hands  arising  from  the  sale  ordered  by  Ordinance  481,  the 
salaries  of  the  members  and  officers  of  the  police,  for  the  months  of 
November  and  December  of  the  previous  year. 

Second :  Upon  joint  resolutions  passed  in  January,  April  and  Sep- 
tember, 1854,  by  which  the  sale  was  referred  to,  the  proceeds  were 
appropriated,  and  the  Land  Committee  released  from  responsibility 
on  account  of  promissory  notes  and  warrants  received  as  proceeds  of 
the  sale  by  their  Secretary,  and  subjected  to  attachment  in  suits 
against  the  city  whilst  in  his  hands. 

Third:  Upon  the  acceptance  of  the  reports  of  the  Land  Com- 
mittee and  of  the  City  Treasurer,  in  relation  to  the  proceeds  received 
from  the  sale. 

To  determine  the  effect  of  these  acts,  as  a  ratification  of  the  sale,  it 
is  necessary  to  consider  the  conditions  essential  to  a  valid  ratification. 
To  ratify,  is  to  give  validity  to  the  act  of  another.  A  ratification  is 
equivalent  to  a  previous  authority.  It  operates  upon  the  act  ratified  in 
the  same  manner  as  though  the  authority  had  been  originally  given. 
It  follows,  as  a  consequence,  that  where  the  authority  can  originally 
be  conferred  only  in  a  particular  form  or  mode,  the  ratification  must 
follow  the  same  form  or  mode.  Thus,  if  an  authority  to  execute  a 
deed  of  a  private  person  must  be  under  seal,  the  ratification  of  the 
deed  must  be  also  under  seal ;  and  where  an  autliority  to  do  any  par- 
ticular act  on  the  part  of  a  corporation  can  only  be  conferred  by  ordi- 
nance, a  ratification  of  such  act  can  only  be  by  ordinance. 

In  the  case  of  the  Dispatch  Line  of  Packets  v.  Bellamy  Man,  Co. 
(12  N".  H.  232)  a  mortgage  of  real  and  personal  property  belonging 
to  the  corporation  was  executed  by  a  pei;8on  acting  without  authority, 
but  assuming  to  be  the  agent  of  the  defendants,  and  it  was  held  that 
so  far  as  the  real  estate  was  concerned,  there  could  be  no  ratification 
of  the  mortgage  without  a  vote  of  the  corporation,  as  the  authority  to 
execute  a  mortgage  of  that  nature  could  not  be  originally  conferred 
except  by  a  vote.  "  There  is  here,^'  said  the  Court,  "  no  vote  of  ratifi- 
cation, either  by  the  corporation  or  by  the  directors ;  and  we  are  not 
aware  of  any  authority  which  will  justify  us  in  going  further,  and 
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holding  that  a  deed  of  real  estate  may  be  ratified  by  a  corporation 
without  vote  or  writing."  And  again :  "  A  ratification  of  an  act  done 
by  one  asBuming  to  be  an  agent  relates  back,  and  is  equivalent  to  a 
prior  authority.  (Stor}'  on  Agency,  235,  239.)  When,  therefore,  the 
adoption  of  any  particular  form  or  mode  is  necessary  to  confer  the  au- 
thority in  the  first  instance,  there  can  be  no  valid  ratification,  except 
in  the  same  manner.  If  a  sealed  power  were  not  necessary  to  this  as 
a  conveyance  of  the  real  estate,  but  a  written  vote  would  have  been 
sufficient,  because  a  corporation  may  constitute  an  attorney  by  vote 
for  such  purpose,  then  such  vote  at  least  must  be  held  necessary  to  a 
ratification.*'  (See,  also,  Pratt  et  al.  v.  Town  of  Swanton,  15  Vt  147; 
and  Chamberlin  v.  The  Inhabitants  of  Dover,  13  Maine,  466.) 

It  follows,  also,  from  the  general  doctrine,  that  a  ratification  is 
equivalent  to  a  previous  authority,  that  a  ratification  can  only  be 
made  when  the  principal  possesses  at  the  time  the  power  to  do  the  act 
ratified.  He  must  be  able,  at  the  time,  to  make  the  contract  to  which 
by  his  ratification  he  gives  validity.  The  ratification  is  the  first  pro- 
ceeding by  which  he  becomes  a  party  to  the  transaction,  and  he  can- 
not acquire  or  confer  the  rights  resulting  from  that  transaction,  unless 
in  a  position  to  enter  directly  upon  a  similar  transaction  himself. 
Thus,  if  an  individual,  pretending  to  be  the  agent  of  another,  should 
enter  into  a  contract  for  the  sale  of  land  of  his  assumed  principal,  it 
would  be  impossible  for  the  latter  to  ratify  the  contract,  if  between 
its  date  and  the  attempted  ratification  he  had  himself  disposed  of  the 
property.  He  could  not  defeat  the  intermediate  sale  made  by  himself, 
and  impart  validity  to  the  sale  made  by  the  pretended  agent,  for  his 
power  over  the  property  or  to  contract  for  its  sale  would  be  gone.  So, 
also,  contracts  made  upon  an  assumed  agency  for  a  single  woman  can- 
not be  ratified  by  her  after  marriage,  without  the  consent  of  her  hus- 
band, for  her  power  to  contract  alone  ceases  with  her  marriage. 

If  we  apply  these  principles  to  the  case  at  bar,  the  question  of  rati- 
fication will  be  one  of  easy  solution.  By  the  charter,  the  Common 
Council  could  authorize  a  sale  of  lands  only  by  an  ordinance  passed 
for  that  purpose  (art.  3,  sec.  4)  and  such  sale  could  only  be  made  at 
public  auction  (art.  6,  sec.  6).  The  ordinance  was  required  to  be  pub- 
lished in  some  newspaper  of  the  city  after  its  passage  by  one  Board, 
before  its  consideration  by  the  other  Board.  The  object  of  this  re- 
quisition was  threefold :  first,  to  guard  against  fraud  on  the  part  of 
the  Common  Council  in  the  disposition  of  the  city  property;  second. 
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to  apprise  the  public  of  the  terms  of  sale,  that  every  one  might  have 
an  opportunity  of  purchasing,  if  he  desired,  in  case  the  sale  was 
ordered;  and,  third,  to  give  an  opportunity  to  the  public  to  suggest 
objections  to  the  sale  or  amendments  to  its  terms. 

From  this  provision  as  to  publication,  the  counsel  of  the  appellant 
contends  with  great  force  that  a  sale  of  the  city^s  lands,  without  an 
ordinance  previously  passed,  was  incapable  of  ratification,  independent 
of  any  consideration  of  the  mode  required  by  public  auction.  It  is 
unnecessary  at  this  time  to  express  any  opinion  on  the  proposition.  It 
is  clear  that  no  ordinance  ratifying  the  sale  was  ever  passed.  The 
joint  resolutions,  and  the  acceptance  of  the  reports  of  the  Mayor  and 
Land  Committee  and  of  the  City  Treasurer,  in  reference  to  the 
moneys  received  from  the  sale,  may  be  laid  out  of  consideration.  The 
authority  for  the  sale  could  originally  have  been  granted  only  by  ordi- 
nance, and  could  not  be  ratified  in  the  same  manner  —  by  ordinance. 
Xo  ordinance  referring  to  the  sale  was  passed,  except  Ordinance  No. 
506.  That  ordinance  is  entitled  "  An  Ordinance  to  provide  for  the 
l^ayment  of  the  Officers  and  Members  of  the  Police.''  By  it  the  Mayor 
?.nd  Land  Committee  were  authorized  to  pay,  out  of  the  moneys  in 
their  hands  arising  from  the  proceeds  of  the  sale  ordered  by  Ordi- 
nance 481,  the  officers  and  members  of  the  police,  for  the  services 
rendered  by  them  in  the  months  of  November  and  December  of  the 
])revious  year.  Its  only  purpose  was  to  dispose  of  certain  proceeds  of 
the  sale.  It  contains  no  terms  of  ratification.  It  does  not  contemplate 
Ihat  any  ratification  was  necessary.  It  assumes  that  Ordinance  481 
was  valid,  and  refers  to  it  as  the  source  of  authority  for  the  sale.  It 
only  appropriates  certain  moneys,  and  it  is  plain  that  the  appropria- 
tion did  not  give  validity  to  the  mode  by  which  the  money  was  ob- 
tained. The  appropriation  of  moneys  collected  for  taxes  illegally 
assessed  would,  to  the  same  extent,  give  validity  to  the  assessment  and 
levy.  There  is  nothing,  then,  in  the  appropriation  from  which  an  in- 
icention  to  ratify  the  sale  can  be  implied ;  and  if  the  intention  to  ratify 
under  some  circumstances  could  be  thus  implied,  the  implication 
would  be  of  no  avail  in  the  present  case,  since  it  is  manifest  that  the 
Common  Council  were  at  the  time  laboring  under  the  mistaken  im- 
pression that  Ordinance  481  had  become  law.  Ratification,  to  bo  effec- 
tive, must  be  made  with  full  knowledge  of  all  the  facts  rela'ing  to 
the  act  ratified.  To  entitle,  therefore,  any  proceedings  of  th^  Com- 
mon Council  to  the  slightest  consideration  as  evidence  of  ratification, 
it  must  be  shown  that  those  proceedings  were  taken  with  full  knowl- 
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L'dgo  tliat  the  ordinance  had  never  passed,  and  that  the  sale  thereunder 
was  an  alsokite  nullity.  {Owings  v.  HvU,  9  Pet  629;  Story  on 
Agency,  sec.  243;  Fletcher  v.  Dysart  et  at,,  9  B.  Monroe,  41  o;  Dun- 
hii3*s  Paley's  Agency,  171,  note  q.) 

Again:  the  sale  was  required  to  be  made  at  public  auction.  (ArL 
6,  sec.  6.)  This  mode  was  essential  to  the  validity  of  any  sate.  A 
sale  in  any  other  mode  would  have  been  a  nullity.  A  ratification  of  a 
sale  of  this  character  can  only  be  made  where  the  party  ratifying  }>o3- 
sesses  such  right  with  reference  to  the  property  that  he  can  sell  abso- 
lutely at  private  sale.  He  may  then  ratify  the  sale  without  reference 
to  its  mode,  whether  made  privately  or  publicly.  But  when  this  power 
in  the  sale  of  the  property  can  only  be  exercised  by  public  auction,  he 
cannot  ratify  a  previous  sale.  The  object  of  the  ratification  is  to  vest 
in  the  previous  purchaser  the  title;  but  at  public  auction  there  would 
be  no  certainty  of  this,  for  at  the  auction  every  one  would  be  at  liberty 
to  bid.  and  the  property  would  fall  to  the  highest  bidder.  Apply  this 
principle  to  the  case,  and  it  will  be  evident  that  a  ratification  by  the 
Common  Council  of  the  unaathorized  sale  w^as  impossible.  The  pur- 
chasers at  that  sale  acquired  no  title;  the  object  of  the  ratification  ia 
to  give  them  one,  and  for  that  end  the  sale  must  be  confirmed  to  tbem 
peparalely  at  the  prices  already  offered  —  that  is,  a  sale  must  be  made 
to  them  privately,  which  does  not  lie  within  the  power  of  the  Common 
Council.  They  can  sell  only  at  public  auction,  and  this  fact  precludes 
the  possibility  of  ratification  by  them  of  the  previous  sale. 

The  question  of  ratification  being  disposed  of,  it  only  remains  to 
consider  the  objections  taken  to  a  recovery  by  the  plaintiff,  on  the 
grounds: 

First:  That  the  city  is  estopped  as  against  the  plaintiff  froip  deny- 
ing the  sale. 

Second :  That  the  plaintiff  has  not  offered  to  surrender  the  possess- 
ion of  the  premises. 

And  third :  That  the  city  cannot  become  liable  beyond  the  limit  of 
$50,000,  prescribed  in  the  charter. 

1.  The  subject  of  estoppel  was  fully  considered  in  the  case  of  BiddU 
Boggs  v.  Merced  Mining  Co,  (14  Cal.  279).  We  there  held  that  to 
conclude  a  party  by  his  declarations  or  conduct  from  asserting  a  title 
to  property  against  another,  it  must  appear  —  "  first,  that  the  party 
making  the  admission,  by  his  declarations  or  conduct,  was  apprised  of 
the  true  state  of  his  own  title;  second,  that  he  made  the  admission 
with  the  express  intention  to  deceive,  or  v.ilh  such  careless  and  cul;)- 
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able  negligence  as  to  amount  to  constructive  fraud;  third,  that  the 
other  party  was  not  only  destitute  of  all  knowledge  of  the  true  state 
of  the  title,  but  of  the  means  of  acquiring  such  knowledge;  and, 
fourth,  that  he  relied  directly  upon  such  admission,  and  will  be  in- 
jured by  allowing  its  truth  to  be  disproved." 

Tested  by  these  rules,  it  U  evident  that  there  is  nothing  in  the  con- 
duct of  the  city  which  can  operate  as  an  estoppel  against  her  denial  of 
the  sale  and  her  assertion  oi  title  to  the  property.  The  matters  re- 
lied upon  by  way  of  estoppel,  with  the  exception  of  Ordinance  493, 
occurred  after  the  sale,  and  they  could  not,  as  a  matter  of  course,  have 
influenced  the  plaintiff  in  his  purchase.  Ordinance  493,  directing 
an  appropriation  of  a  portion  of  the  anticipated  proceeds,  was  passed 
within  one  hour  of  the  sale,  and  it  nowhere  appears  that  the  same  was 
ever  brought  to  the  notice  of  the  plaintiff.  Nor  does  it  appear  that 
there  was  any  fraud  or  intention  to  deceive  on  the  part  of  the  Com- 
mon Council.  They  acted,  in  passing  Ordinance  493,  and  in  the  sub- 
sequent use  of  the  proceeds,  upon  the  impression  that  a  valid  ordi- 
nance authorizing  the  sale  had  been  passed.  But  if  the  city  would 
be  estopped  from  denying  the  sale  and'from  asserting  title  to  the  prop- 
erty, it  does  not  follow  that  the  plaintiff  would  be  estopped  from 
claiming  a  return  of  the  money  he  paid.  The  doctrine  of  estoppel  in 
pais  is  applied  to  prevent  a  wrong-doer  from  asserting  claims  against 
his  declarations  or  conduct;  not  to  prevent  an  innocent  party  from  en- 
forcing his  rights.  It  is  the  wrong-doer  who  is  estopped,  upon  the 
principle  that  he  shall  not  take  advantage  of  his  own  wrong.  In  the 
plain  Saxon  of  the  counsel,  "  a  man  may  tell  a  lie,  and  induce  action 
by  inducing  the  belief  that  it  is  the  truth,  but  we  have  never  heard 
that  the  liar  could  prevent  the  person  to  whom  the  lie  was  told  from 
showing  the  truth."  It  would,  indeed,  be  against  common  honesty 
and  common  sense  to  permit  a  party  to  allege  that  he  had  done  wrong ; 
that  he  had  made  false  representations,  had  obtained  money  from  an 
innocent  party  thereby,  and  had  used  it;  and  being  in  consequence 
estopped  from  denying  the  truth  of  his  reprt>sentntions,  the  innocent 
party  is  also  precluded  from  questioning  their  truth. 

If  the  Common  Council  could  set  up  an  acquiescence  in  their  own 
wrongful  acts  as  a  defense  to  the  assertion  of  rights  consequent  upon  a 
reliance  upon  such  acts,  the  limits  imposed  by  the  charter  upon  the 
exercise  of  their  powers  would  be  useless.  They  would  only  have  to 
say,  we  have  done  wrong;  we  have  violated  the  charter,  and  misled 
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others;  we  are  estopped  in  consequence  from  questioning  the  validity 
of  our  own  acts;  therefore,  the  parties  misled  are  estopped  also. 
There  is  no  reason  or  authority  for  the  proposition.  {Bank  of  Chili" 
cothe  V.  The  Town  of  Chilicothe,  7  Ohio  Ham.  358;  BaMey  et  al. 
V.  The  Derby  Fishing  Co,,  2  Conn.  252;  2  Smith's  Leading  Cases, 
notes  to  the  Duchess  of  Kingston's  case,  by  Hare  &  Wallace.) 

2.  No  surrender  of  possession  of  the  premises  was  necessary  to  give 
the  plaintiff  a  cause  of  action.  There  was  no  contract  on  the  part  of 
the  city,  and  the  plaintiff  derived  no  right  from  the  city,  and  is  not  in 
possession  by  any  permission  from  the  city.  The  bond  executed  by 
the  Mayor,  and  the  deed  subsequently  delivered,  were  unauthorized 
acts,  as  much  so  as  if  they  had  been  done  by  a  stranger  to  the  city. 
They  were  not  the  acts  of  tiie  city.  They  are  to  be  regarded,  therefore, 
as  they  were,  in  fact,  for  any  efficacy  which  they  imparted,  as  mere 
blank  paper.  The  title  remained  unaffected  in  the  city  afterwards 
equally  as  before.  The  parties  deriving  possession  from  the  plaintiff 
are  simple  trespassers,  who  can  at  any  time  be  ejected  from  the  prem- 
ises by  action  on  behalf  of  the  city.  The  case  where  possession  must 
be  surrendered,  before  action  for  the  purchase  money  can  be  brought, 
are  those  where  a  contract  has  been  made,  and  possession  has  been 
taken  thereunder,  and  the  vendee  seeks  to  rescind  the  contract,  on  the 
ground  of  defective  title,  or  the  inability  of  the  vendor  to  perform 
the  contract  on  his  part,  or  of  some  fraudulent  representations  in- 
'ducing  its  execution.  In  these  cases,  the  vendee  must  first  offer  to  re- 
store whatever  he  has  received,  before  he  can  call  upon  the  vendor  to 
Tefund  the  purchase  money.  Where  the  contract  is  void,  there  is 
nothing  to  rescind;  no  rights  are  acquired,  and  there  are  in  conse- 
quence no  rights  to  restore.  This  distinction  between  the  cases  where 
the  possession  is  taken  under  a  contract,  and  where  there  is  possession 
with  a  void  contract  —  that  is,  where  there  is  no  contract  —  rests 
upon  principle,  and  is  fullv  recognized  by  the  authorities.  (See 
Baricl'-man  v.  KuyJcendall,  6  Black.  24.) 

3.  The  objection  that  the  city  cannot  become  liable  for  more  than 
$50,000  over  and  above  her  outptandinsr  or  ap^ere^ate  indpbtedn^^s?.  is 
founded  upon  the  fifth  section  of  article  third  of  the  charter,  which 
-provides  as  follows :  "  The  Common  Council  shall  not  create,  nor  per- 
mit to  accrue,  any  debts  or  liabilities  which,  in  the  asrcrreeate  with  all 
former  debts  or  liabilities,  shall  exceed  the  sum  of  $50,000  over  and 
above  the  annual  revenue  of  the  ritv.  unlpf?s  the  same  shall  be  author- 
ized by  ordinance,  for  some  specific  object,  which  ordinance  shall  pro- 
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vide  ways  and  means,  exclusive  of  loans,  for  the  payment  of  the  inter- 
est thereon,  as  it  falls  due,  and  also  to  pay  and  discharge  the  principal 
within  twelve  years;  but  no  such  ordinance  shall  take  effect  until  it 
shall  have  been  submitted  to  the  people,  and  receive  a  majority  of  all 
the  votes  cast  at  such  election;  and  all  money  raised  by  authority  of 
such  ordinance  shall  be  applied  only  to  the  object  therein  mentioned, 
or  to  the  payment  of  the  debt  thereby  created;  provided,  that  the 
present  debt  of  the  city,  with  the  interest  accruing  thereon,  shall  make 
no  part  of  the  $50,000  aforesaid." 

This  section  was  considered  by  the  Board  of  Examiners  under  the 
Act  of  1855,  providing  for  funding  the  legal  and  equitable  debt  of  the 
city  of  San  Francisco,  and  in  the  report  made  by  them  the  construc- 
tion which  it  should  receive  is  presented  with  admirable  clearness  and 
precision.  *An  extract  of  the  report  is  embodied  in  the  brief  of 
couns'^1,  which  we  adopt  as  expressive  of  the  views  we  entertain  upon 
the  sr.Lject. 

**  The  prohibitory  words,"  says  the  report,  "  applied  to  the  creation 
of  a  debt  or  liability,  and  the  permitting  one  to  accrue,  are  the  same. 
If,  th(  n,  an  act  creating  a  debt  or  liability  is  void,  and  imposes  no  debt 
or  liability  on  the  city,  permitting  one  to  accrue  by  failing  to  dis- 
charge it  when  already  created  should,  by  force  of  the  same  prohi- 
bition, release  the  city  from  any  obligation  to  pay  it.  For  example: 
the  salaries  of  all  the  officers,  whether  created  by  the  charter  or  by 
ordinnnees,  'are  fixed  by  ordinance'  by  the  Common  Council,  and 
accrue  as  liabilities  against  the  city,  from  month  to  month,  and' the 
result  would  be  that  after  the  indebtedness  of  the  city  reached  a  cer- 
tain amount,  these  salaries  could  no  longer  be  demanded,  and  all 
offices  would  be  vacated,  and  the  corporation  virtually  dissolved,  or  the 
officers  held  to  have  discharged  their  duties  gratuitously.  Neither  of 
these  results  could  have  been  intended  by  the  Legislature. 

"  The  limit  prescribed  is  entirely  uncertain.  In  the  charter  of  the 
year  1<S50,  and  in  that  of  the  present  year,  the  restrictive  clauses  on 
this  srbjeet  contain  the  words  'annual  estimated  revenues,*  and  'esti- 
mated annual  revenue.'  In  the  charter  of  1851  the  word  'estimated' 
is  omUted,  and  there  is  nowhere  any  provision  made  for  a  preliminary 
annupl  estimate.  The  annual  revenue  of  the  city,  under  that  charter 
was  the  revenue  which  it  received  each  year,  and  not  to  be  known  till 

*  This  report  was  written  by  Edmund  Randolph,  Esq.,  of  San  Frandgeo. 
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tlie  year  had  expired.  Persons  dealing  with  agents  are  bound  by 
every  limitation  of  their  powers,  but  the  limitation  must  be  an  exist- 
ing one  at  the  time  of  their  dealing,  and  one  within  the  knowledge  of 
the  persons  so  dealing.  Assuming,  then,  all  former  liabilities  to  be 
known,  there  would  be  no  existing  limitation,  unless  this  sum  and  the 
additional  debts  or  liabilities  exceed  the  annual  revenue  by  more  than 
$50,000  —  a  fact  which  not  only  could  not  be  known,  but  would  really 
continue  entirely  uncertain  and  contingent  until  the  end  of  the  year, 
wl:on  the  productiveness  of  every  source  of  revenue  had  been  fully 
tested,  and  the  revenues  received. 

"  Under  such  circumstances  all  dealings  with  the  city  would  be 
mere  gambling,  and  the  result  would  be  that  it  would  have  no  deal- 
ings at  all,  or  only  at  the  most  exorbitant  and  ruinous  rates. 

"  The  intention  of  the  Legislature  in  granting  an  incorporation  to 
the  city,  \7as  to  create  a  corporation  which  should  possess  within  itself 
the  means  necessary  for  preserving  a  continued  existence,  and  on 
terms  the  least  onerous  to  the  corporators. 

"  But  the  amount  of  the  debts  and  liabilities  of  the  city  at  a  given 
time,  is  as  uncertain  as  the  amount  of  revenue  to  be  received  during 
the  year.  It  would  depend  upon  a  settlement  of  its  accounts  with  all 
its  creditors,  involving  the  adjustment  of  set-offs,  counter  claims  and 
unliquidated  demands  generally.  The  limitation,  then,  would  be  the 
difference  between  two  quantities,  both  of  which  are  unknown. 

"  And,  finally,  whether  the  amount,  whatever  it  be,  would  be  found 
to  exceed  the  annual  revenue  by  more  than  $50,000,  might  depend 
upon  the  judgment  and  good  faith  with  which  the  Common  Council 
had  exercised  its  powers  of  raising  an  annual  revenue,  and  applied 
this  revenue,  with  all  other  means  it  might  have  derived  from  acci- 
dental sources,  to  the  discharge  of  its  liabilities.  The  agents  of  the 
city  may  or  may  not  have  raised  all  the  money  by  taxation  and 
licenses,  etc.,  which  they  had  the  power  to  raise  and  ought  to  raise, 
and  may  or  may  not  have  applied  its  resources  to  the  discharge  of  its 
debts  and  liabilities,  and  yet  upon  this  fact  may  turn  the  question 
whether  the  person  with  whom  they  have  dealt  holds  a  valid  demand 
against  the  city  or  not. 

"  Such  a  construction  would  put  the  creditor  absolutely  in  the  power 
of  the  debtor,  and  the  TjCgislature,  in  constituting  a  city  government 
to  act  as  the  corporate  agents  of  the  city,  cannot  be  supposed  to  have 
intended  any  such  change  in  the  fundamental  principles  of  the  law. 
even  if  we  should  admit,  which  we  do  not,  that  it  possesses  the  power 
have  made  it.  r^  T 
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**For  the  reasons  which  we  have  given,  gathered  from  the  lan^u.ij^^' 
of  the  action  itself  —  from  the  general  and  controlling  purpose  of  thr 
charter  taken  as  a  whole,  and  construed  as  any  other  public  statute, 
and  from  well  settled  principles  of  law  governing  the  relation  of  prin- 
cipal and  agent,  we  have  come  to  the  conclusion  that  the  charter  of 
1851  contained  no  limitation  of  the  power  of  the  Common  Council  to 
incur  debts  and  liabilities  as  to  the  amount  to  be  incurred,  and  that 
the  fifth  section  of  the  third  article  is  to  be  taken  as  directory.  In 
our  opinion,  the  Common  Council,  when  they  become  satisfied  that 
the  event  contemplated  by  the  Legislature  has  occurred,  or  believe 
that  it  is  likely  to  occur,  are  directed  to  apply  to  the  people  in  tlio 
manner  prescribed  in  this  section,  for  authority  to  incur  the  further 
liability  required  by  the  wants  of  the  city,  and  a  failure  on  their  part 
to  do  so  would  be  a  violation  of  duty,  and  that  is  the  extent  of  tht* 
operation  of  this  provisioh/^ 

In  addition  to  this,  we  are  clear  that  the  provision  refers  only  to  the 
act;*  or  contracts  of  the  city,  and  not  to  liabilities  which  the  law  may 
cast  upon  her.  It  was  intended  to  restrain  Extravagant  expenditures 
of  the  public  moneys;  not  to  justify  the  detention  of  the  property  of 
her  citizens  which  she  may  have  unlawfully  obtained.  The  plaintiff 
claims  that  the  city  has  got  his  money  without  any  consideration  —  by 
mistake  —  and  has  appropriated  it  to  municipal  purposes,  and  he 
insists  that  she  is  responsible  to  him  for  it,  because  the  law  —  not  her 
contract  of  permission  —  renders  her  liable.  Her  liability,  in  thih 
respect,  is  independent  of  the  restraining  clauses  of  the  charter;  it 
arises  from  the  obligation  to  do  justice  —  to  restore  what  belongs  to 
others  —  which  rests  upon  all  persons,  whether  natural  or  artificial. 
And  it  may  well  be  doubted  whether  it  would  be  competent  for  the 
I^egislature  to  exempt  the  city,  any  more  than  private  individuals, 
from  liability  under  circumstances  of  this  character.  Suppose,  for 
example,  that  the  city  should  recover  judgment  against  an  individual 
for  $100,000,  and  collect  the  money  upon  execution,  and  upon  appeal 
tlie  judgment  should  be  reversed;  would  it  be  pretended  that  the 
money  could  not  afterwards  be  recovered?  Could  the  city  defend 
against  the  claim  for  restitution  upon  the  pretense  that  she  was 
already  indebted  over  $50,000?  Could  she,  to  use  the  language  of 
counsel,  owe  herself  out  of  liability  t  Suppose,  again,  an  individual 
should  pay  the  taxes  upon  his  property,  in  ignorance  that  they  had 
already  been  paid  by  his  agent,  could  the  city  retain  the  amount  thus 
paid  by  mistake?  Could  she  plead  her  previous  indebtedness  as  an 
eiruse  for  the  detention  of  the  money  to  which  she  had  no  legal  or 
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equitable  right?  Suppose,  again,  the  city  should  neglect  to  keep  the 
streets  in  repair,  and  an  individual  should  be  injured  in  consequence 
—  should  break  his  leg  or  be  otherwise  injured  —  could  she  allege  her 
insolvency  against  his  claim  for  damages?  Would  her  pecuniary  con- 
dition be  an  answer  for  the  neglect  of  every  duty,  legal  and  moral? 
If  this  were  so,  she  would  be  the  most  irresponsible  corporation  on 
earth,  and  her  treasury  would  be,  in  many  instances^  but  a  receptable 
for  others'  property  without  possibility  of  restitution.  The  truth  is, 
there  is  no  such  exemption  from  liability  on  her  part.  The  same 
obligations  to  do  justice  rest  upon  her  as  rest  upon  individuals.  She 
cannot  appropriate  to  her  own  use  the  property  of  others,  and  screen 
herself  from  responsibility  upon  any  pretense  of  excessive  indebted- 
ness. The  law  casts  upon  her  the  legal  liability  from  the  moral  duty 
to  make  restitutioiL'  Admitting  that  the  charter  restricts  her  power 
to  incur  liabilities  by  her  own  acts  —  though,  as  already  shown,  ita 
provision  in  this  respect  is  merely  directory  —  it  still  leaves  her  liable 
according  to  the  general  law.  The  restriction  can,  in  any  event,  only 
apply  to  liabilities  dependent  for  their  creation  upon  the  volition  of 
the  Common  Council,  and  hence  does  not  include  liabilities  arising 
from  torts,  or  trespasses,  or  mistakes.  (See  also  White  v.  The  Frank- 
lin Barhh,  22  Pick.  184;  Beach  v.  The  Fviton  Bank,  7  Cow.  485.) 
We  have  thus  gone  over  the  several  positions  taken  by  the  defendant, 
and  in  none  of  them  do  we  find  any  valid  objection  to  the  claiui  of  the 
plaintiff.  We  have  considered  them  at  great  length,  from  the  fact  that 
upon  the  decision  in  this  case  will  depend,  to  some  extent^  the  disposi- 
tion of  several  other  cases,  which  involve,  in  the  aggregate,  an  amount 
little  less  than  half  a  million.  The  amount  received  upon  the  sale  of 
the  slip  property  exceeded  a  million,  but  many  of  the  purchasers,  as  we 
are  informed,  have  taken  deeds  under  the  Act  of  the  Legislature  of 
1858,  or  the  amendatory  Act  of  1869,  and  have  thus  released  their 
claim  to  reimbursement  of  their  purchase  money.  Be  this,  however,  as 
it  may,  it  can  have  no  weight  in  the  determination  of  the  case.  It  is 
our  duty  to  pronounce  the  law,  and  with  the  consequences  which  follow 
we  have  nothing  to  do  —  whether  they  be  to  cast  upon  the  city  a  liabil- 
ity of  one  dollar  or  of  a  million.  The  sale  of  December  26th,  1863, 
being  void,  no  title  passed  to  the  purchasers  at  that  sale.  The  title  to 
the  property  still  exists  in  the  city,  except  where  deeds  have  since  been 
taken  under  the  Acts  of  1858  or  1860.  The  property  remaining  can 
at  any  time  be  taken  possession  (xt  be  disposed  of  by  the  city  in  Hbe 
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same  manner  bb  any  other  property  bdonging  to  her,  except  where 
her  right  to  aasert  her  title  has  been  barred  by  the  Statute  of  Limita- 
tious;  and  that  statute  does  not  run  in  favor  of  parties  who  affirm 
that  the  title  never  passed  from  the  city,  and  sue  for  the  recovery  of 
the  purchase  money.  The  plaintiff,  therefore,  for  his  money  has  re- 
ceived no  conaideration«  The  city  has  obtained  it  and  used  it,  and 
she  is  legally,  aa  she  is  morally,  bound  to  refund  it  to  him. 

It  is  true,  that  the  rejected  Ordinance  481  contemplated  that  the 
first  installment  of  the  purchase  money  of  the  property  should  be 
paid  to  the  State,  pursuant  to  the  Act  of  March  26th,  1851 ;  and  that 
the  present  action  is  brought  for  the  amount  paid  by  the  plaintiff  as 
the  first  installment  of  his  purchase.  If  this  amount  had  been  paid 
to  the  State,  the  question  of  the  liability  of  the  city  would  have  pre- 
sented itself  under  a  different  aspect  It  is  possible,  that  in  that  case^ 
the  claim  for  the  money  could  only  have  been  asseiied  against  the 
State,  it  being  paid  over  as  it  was  received,  under  a  mistaken  impres- 
sion of  the  validity  of  Ordinance  481.  Be  this  as  it  may,  it  is  suffi- 
cient for  the  determination  of  the  present  appeal,  that  there  is  no  evi- 
dence before  us  that  the  money  was  ever  paid  to  the  State.  It  appears 
from  the  record,  that  in  addition  to  the  funds  in  the  hands  of  the  Land 
Committee  appropriated  to  the  payment  of  the  salaries  of  the  members 
and  officers  of  the  police,  and  in  addition  to  the  warrants  and  notea 
attached  in  the  hands  of  their  Secretary,  upwards  of  $630,000  were 
paid  by  them,  as  the  proceeds  of  the  sale,  into  the  city  treasury,  but 
that  only  $60,000  were  paid  over  to  the  State,  and  in  this  amount  it 
does  not  appear  that  the  money  received  from  the  plaintiff  was  in- 
cluded. If  the  facts  are  different  from  those  disclosed  in  the  record 
before  us,  they  can  be  presented  for  consideration  upon  another  triaL 

Judgment  reversed  and  cause  remanded. 

The  above  opinion  was  written  three  weeks  since,  tod  passed  to  my 
associate,  Mr.  Justice  Cope,  for  examination.  After  great  considera- 
tion, he  differs  from  the  views  taken  in  the  opinion,  as  to  the  necessitv 
of  a  surrender  of  the  possession  of  the  premises  before  the  plaintiff" 
can  recover,  and  holds  that  such  surrender  must  not  only  be  made,  but 
that  the  plaintiff  must  also  procure  a  conveyance  to  the  city  of  the 
property  for  the  purchase  money  of  which  the  suit  is  brought,  before 
jud<rmpnt  can  be  had  by  him.  If  the  plaintiff  h<id  received  anything 
from  the  city,  it  would  be  only  just  and  in  accordance  with  the  settled 
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rules  of  the  law  to  require  its  restoration  before  he  could  recover.  But 
I  am  unable  to  perceive  that  he  ever  received  anything.  There  was 
no  contract  between  him  and  the  city.  There  was  no  sale  to  him  by 
the  city.  The  Common  Council  had  rejected  the  ordinance  proposed, 
providing  for  the  sale.  They  had  declared,  in  effect  that  the  sale 
should  not  take  place.  Upon  the  belief  that  the  contrary  was  the 
fact ;  that  the  ordinance  was  passed ;  that  the  sale  was  ordered  —  the 
Mayor  and  Land  Committee  put  up  the  property  at  public  auction, 
«nd  received  the  bid  and  the  money  of  the  plaintiff,  and  paid  the 
money  into  the  City  Treasury;  and  the  city  used  it  for  municipal  pur- 
poses. The  Mayor  executed  to  the  plaintiff  a  bond  for  a  deed,  and 
subsequently  a  deed,  purporting  to  convey  the  property.  The  plain- 
tiff, finding  that  the  sale  was  never  ordered  by  the  Coijimon  Council, 
«nd  that  the  acts  of  the  Land  Committee  and  the  Mayor  were  unau- 
thorized —  that  the  bond  and  deed  might  as  well  have  been  executed, 
for  all  purposes  of  transferring  the  title,  by  a  stranger  to  the  city  — 
-Fucs  to  r^over  back  his  money.  What  has  he  got,  then,  to  surrender? 
He  has  acquired  no  rights.  Tie  has  received  no  title.  He  has  ob- 
tained no  deed  from  the  city ;  and  if  he  has  taken  possession,  it  is  not 
by  any  permission  of  the  city.  The  bond  of  the  Mayor  was  not  the 
bond  of  the  city ;  and  the  deed  executed  by  him  was  not  the  deed  of  the 
iiity.  If  a  stranger  to  the  city  had  given  them,  would  it  be  pretended, 
in  a  suit  for  the  purchase  money,  that  no  recovery  could  be  had  until 
they  were  surrendered,  or  a  conveyance  of  the  premises  were  executed  ? 
The  stranger  could  invest  the  plaintiff  with  no  possible  right  or  claim 
to  the  ])roperty ;  but  he  could  do  so  just  as  effectually  as  the  Mayor, 
where  the  latter  was  not  first  clothed  with  the  requisite  authority  by 
ordinance  duly  passed. 

Xor  is  there  anything,  in  my  opinion,  in  the  position  that  unless  the 
possession  be  delivered,  and  the  conveyance  executed,  the  plaintiff  or 
the  parties  receiving  a  quit-claim  from  him,  will  acquire  such  a  rela- 
tion to  the  property  as  to  be  able  to  resist  successfully  the  claim  to  it 
of  the  city.  The  plaintiff  bases  his  right  to  recover  upon  the  ground 
that  the  title  never  passed  to  him,  but  that  it  still  remains  in  the  city. 
The  theory  upon  which  the  action  proceeds  ir,  that  the  property  be- 
longed to  the  city,  and  was  never  sold  by  any  authority  emanating 
from  her,  and  that  the  city  has,  in  consequence,  obtained  the  plain- 
tiff^s  money  without  any  consideration.  The  parties  receiviftg  the 
<iuit-rlaim  from  him,  took  their  deed  about  one  week  previous  to  the 
trial  of  the  cause  —  in  September,  1859 — with  knowledge  of  the 
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pendency  of  the  action,  and  of  all  the  circumstances  of  the  case.  TliJ 
Statute  of  Limitations  runs  only  in  favor  of  parties  in  possession 
claiming  title  adversely  to  the  whole  world,  and  not  in  favor  of  those 
who  assert  the  title  to  be  in  others.  It  therefore  never  run  in  favor 
of  the  plaintiff,  and  the  grantees  of  the  plaintiff  are  in  no  better  posi- 
tion. Their  possession  at  this  day  barely  exoe<»(l:?  one  yoar,  &rid  can- 
not be  tacked  on  to  that  of  their  grantor  so  as  tt)  reuder  adverse  the 
possession  for  the  entire  period  subsequent  to  the  sale.  If  there  ire 
any  different  facts  in  the  other  cases  said  Eb  be  pending  agai^.st  the 
citv  in  the  District  Court,  awaiting  the  result  of  Uiis,  it  will  be  time 
inough  to  pass  upon  their  effect  when  they  are  properly  presented  be- 
fore lis.  I  will  suggest,  however,  two  considerations,  which  will  show, 
to  some  extent  at  least,  that  the  apprehensions  of  the  defendant's 
counsel  are  groundless: 

1.  A  large  part  of  the  property  —  for  the  purchase  money  of  which 
suits  are  brought  —  haa  never  been  in  the  possession  of  the  bidders  at 
the  alleged  sale.  It  remains,  and  always  has  remained  in  the  condi- 
tion in  which  it  existed  at  the  day  of  the  sale,  covered  with  water.  As 
soon  as  it  was  discovered  that  the  proposed  ordinance,  providing  for 
the  sale,  never  received  the  requisite  vote  in  the  Board  of  Assistant 
Aldermen  for  its  passage,  suits  were  instituted  to  recover  back  the 
money  paid  to  the  city.  In  Holland  v.  The  City  of  San  Francisco, 
the  test  case,  Judge  Norton,  of  the  Twelfth  District,  held  the  sale  in- 
valid, and  gave  judgment  against  the  city.  On  appeal,  this  Court 
also  held  the  sale  invalid  —  Judges  Murray,  Heydenfeldt  and  Terry 
all  concurring  in  the  decision  —  but  reversed  the  judgment  of  the 
District  Court,  on  the  ground  that  as  the  Land  Committee  and  Mayor 
had  no  authority  to  make  the  sale,  they  had  no  authority  to  pay  the 
money  over  to  the  city  —  in  other  words,  on  the  ground  that  there  was 
no  privity  between  the  purchasers  and  the  city.  If  this  decision  had 
stood,  the  purchasers  would  have  lost  both  the  property  and  their 
money,  whilst  the  city  would  have  retained  both.  This  was  so  mani- 
festly unjust  that  a  rehearing  was  granted,  and  the  alleged  want  of 
privity  was  considered  so  untenable  that  it  was  abandoned  by  counsel 
on  the  reargument.  In  the  meantime,  the  Bench  had  been  changed 
—  Mr.  Justice  Heydenfeldt  having  resigned,  and  Mr.  Justice  Burnett 
having  been  appointed  in  his  place.  After  the  reargument,  the  sale 
was  held  valid  by  Judges  Burnett  and  Terry  —  Chief  Justice  Murray 
dissenting  —  not  on  the  ground  that  the  proposed  ordinance,  provid- 
ing for  the  sale,  was  ever  passed,  but  on  the  ground  that  it  had  been 
referred  to  in  a  subsequent  ordinance,  appropriating^  certain   pro- 
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oeeds  of  the  sale,  and  that  this  reference  and  appropriation  recog- 
nized and  adopted  the  previous  ordinance  —  in  other  words,  recalled 
the  rejection  and  gave  validity  to  the  ordinance,  thus  rendering  the 
gales  binding  upon  all  parties.  This  decision  never  met  the  approba- 
tion of  the  profession  and  practical  business  men  —  who  read  in  the 
charter,  that  for  a  sale  of  city  property,  an  ordinance  duly  passed  by 
a  majority  of  the  members  of  both  Boards  of  Aldermen  was  required, 
and  that  an  ordinance  could  only  be  passed  in  one  way  —  by  the  Com- 
mon Council  voting  for  it  —  could  not  understand  how  a  rejected  or- 
dinance could  be  called  into  life  and  efficacy  by  a  reference  to  it  as 
having  passed,  or  by  an  admission  that  it  had  passed;  and  they  have 
been  unwilling,  in  consequence,  to  trust  to  the  sufficiency  of  the  title 
resting  upon  this  basis.  The  natural  result  has  followed — the  prop- 
erty lias  remained  to  a  great  extent  unimproved,  covered  with  water, 
and,  of  course,  in  the  adverse  possession  of  no  one. 

2.  To  render  possession  adverse,  so  as  to  set  the  Statute  of  limita- 
tions in  motion,  it  must  be  accompanied  with  a  claim  of  title;  an  J 
this  claim,  when  founded  ^*  upon  a  written  instrument  as  heing  a  con- 
veyance of  the  premises,"  must  be  asserted  by  the  occupant  in  good 
faith,  in  the  belief  that  he  has  good  right  to  the  premises,  and  with  tlie 
intention  to  hold  them  against  all  the  world.  The  claim  must  be  ab- 
solute —  not  dependent  upon  any  contingencies  —  and  must  be  "  ex- 
clusive of  any  other  riglit/'  and  to  render  the  adverse  possession  thus 
commenced  effectual  as  p  bar  to  a  rccoverv'  by  the  true  owner,  the  pos- 
session must  be  continued  without  interruption,  under  such  claim,  for 
five  years.  When  parties  assert,  either  by  declarations  or  conduct,  the 
title  to  property  to  be  in  others,  the  statute  cannot,  of  course,  run  in 
their  favor.  Their  possession,  under  such  circumstances,  is  not  ad- 
verse. It  would  seem  impossible,  therefore,  for  the  parties  who  have 
sued  for  the  purchase  money  —  basing  their  right  to  recover  upon  the 
ground  that  the  title  to  the  property  never  pnssed  to  them,  but  that  it 
Bt'!l  remains  in  the  city,  and  that  the  proceedings  of  the  Mayor  and 
Land  Committee  were  unauthorized  acts  —  to.set  up  an  adverse  posses- 
session  against  the  city.  No  recovery  can  be  had,  in  any  of  the  suits 
pending,  without  facts  of  the  character  designated  being  established, 
and  the  attempted  proof  of  them,  and  the  asking  for  judgment  in  con* 
sequence,  are  declarations  as  expressive  as  any  which  can  well  be  im- 
agined against  any  possible  claim  by  adverse  possession. 

I  make  these  suggestions  only  in  answer  to  the  position  of  counsel. 
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and  not  because  I  regard  them  as  at  all  necessary  to  the  disposition  of 
the  case.  I  think  they  meet,  also,  to  some  extent,  the  objections  aris- 
ing from  the  supposed  possible  consequences  in  other  cases,  if  a  sur- 
render of  the  possession  and  a  conveyance  of  the  premises  be  not  re- 
quired as  a  condition  of  a  recovery  of  the  purchase  money.  With 
puch  possible  consequences  the  Court  has  really  nothing  to  do  in  de- 
termining the  questions  in  the  case  at  bar.  It  is  plain  that  the  plain- 
tiff in  the  present  case  never  held  adversely,  and  if  the  statute  has  run 
at  all  in  favor  of  his  grantees,  it  has  done  so  for  a  period  barely  ex- 
ceeding a  single  year. 

The  disagreement  between  Mr.  Justice  Cope  and  myself  existing, 
no  judgment  can  be  rendered  in  the  present  case,  unless  the  plaintiff 
elect  to  accept  the  condition  imposed  by  him.  I  cannot  assent  to  a 
judgment  imposing  the  condition  without  such  election,  as  I  do  not 
](\gard  it  as  required  by  the  law.  He  cannot  assent  to  the  omission  of 
the  condition,  viewing  it  as  essential  to  the  recovery.  The  plaintiff 
must,  therefore,  take  a  judgment  in  the  form  indicated  by  him,  revers- 
ing the  judgment  of  the  Court  below,  and  remanding  the  cause  for  a 
new  trial,  and  directing  the  Court  below  to  dismiss  the  action,  if  at  the 
trial  proof  be  not  given  of  a  conveyance  and  surrender  of  the  premises 
to  the  city,  and  pay  the  costs  of  the  appeal,  or  the  case  must  remain 
undetermined  until  there  is  a  change  on  the  Bench.  The  plaintiff  can 
have  twenty  days  to  make  his  election. 

Cope,  J. —  I  concur  in  the  judgment  of  reversal,  but  as  T  differ 
>vith  the  Chief  Justice  upon  certain  points  in  the  case,  it  is  proper 
Vhat  I  should  state  the  reasons  which  control  my  opinion  upon  these 
points.  The  plaintiff  relies  for  a  recovery  upon  the  invalidity  of  the 
contract  under  which  the  money  in  controversy  was  paid.  It  is 
claimed  that  the  contract  waa  void  for  want  of  authority  in  the  per- 
sons professing  to  represent  the  city,  and  that  the  money  was  paid  un- 
der a  misapprehension  upon  this  subject,  and  without  consideration. 
There  is  no  doubt  of  the  invalidity  of  the  contract;  but  it  appears 
tliat,  upon  the  payment  of  the  money,  a  deed  was  executed  in  the  name 
of  the  city,  and  that  the  plaintiff  took  possession  of  the  property  in- 
tended to  be  conveyed.  If  this  deed  is  available  against  the  city  for 
{  ny  purpose,  or  if  injury  or  inconvenience  is  likely  to  lesult  from  it, 
before  the  plaintiff  can  recover,  the  property  must  be  rcconvev  d  and 
the  possession  surrendered.    A  recovery  upon  any  other  terms  would 
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be  so  unjust  and  inequitable  that  it  cannot,  of  course,  be  allowed.  In 
actions  of  this  nature,  relief  is  administered  upon  equitable  princi- 
ples, and  a  party  asking  the  assistance  of  the  Courts  in  such  cases 
must  do  whatever  equity  and  justice  may  require.  ^^  The  action  for 
money  had  and  received,^'  says  the  Supreme  Court  of  New  York,  "  is 
an  equitable  action,  and  will  lie  whenever  the  defendant  has  received 
money  belonging  to  the  plaintiff,  which,  according  to  natural  equity 
and  justice,  he  ought  to  refund  or  pay  over.  It  should  not  be  ex- 
tended, however,  to  cases  in  which  the  defendant  may  be  deprived  of 
any  rights  or  subjected  to  any  inconvenience  thereby.  {Rathbonh 
V.  Siockin-g,  2  Barb.  135.)  "It  is  a  universal  rule,*'  says  the  same 
Court,  "  that  where  a  party  seeks  to  recover  back  money  paid  npon  a 
contract,  on  the  ground  that  it  is  void  for  fraud,  or  that  it  has  been 
rescinded,  such  party  must  restore  or  offer  to  restore  whatever  he  has 
recei\ed  under  the  contract,  so  as  to  put  the  other  contracting  party 
in  statu  quo.  ♦  ♦  ♦  Whatever  may  be  valuable  to  the  defendant 
must  be  restored  to  him,  though  it  be  of  no  value  to  the  plaintiff  " 
(Moyrr  v.  Shoemaker,  5  Barb.  319.)  In  Cope  v.  Williams,  (4  Ala. 
262)  it  was  declared  by  the  Supreme  Court  of  Alabama  that  a  party 
in  possession  of  land  under  a  void  contract  of  purchase  must  surren- 
der the  possession  before  he  can  maintain  an  action  for  the  recovery  of 
the  purchase  money.  In  Indiana,  this  point  has  been  differently  de- 
termined; but  it  is  certain  that  where  the  contract  is  not  absolutely 
void,  money  paid  under  it  cannot  be  recovered  back  without  a  surren- 
der of  the  possession;  and  if  a  deed  has  been  executed,  there  must  also 
be  a  reconveyance. 

The  law  upon  this  subject  is  perfectly  well  settled,  and  there  can  be 
no  doubt  that  if  the  effect  of  a  recovery  in  this  case  will  not  be  to  put 
the  parties  in  statu  quo,  the  action  must  fail.  The  deed  to  the  plain- 
tiff is  signed  by  the  Mayor  and  sealed  with  the  corporate  seal  of  the 
city.  It  is  admitted  that  the  Mayor  was  the  legal  custodian  of  the 
seal,  and  that  it  was  affixed  by  him,  or  under  his  authority.  This  i^ 
sufficient  to  entitle  the  deed  to  be  read  in  evidence,  and  a  party  reiv- 
ing upon  it  need  not  go  behind  the  seal  for  the  purpose  of  showing  the 
authority  for  its  execution.  It  derives  its  character  from  the  seaU 
and  the  seal  itself  is  prima  fade  evidence  of  all  the  author! t}'  neces- 
sary to  render  it  a  valid  and  sufficient  conveyance  of  the  property. 

"  Where  the  common  seal  of  a  corporation,'^  say  Angell  &  Ames, 
'*  appears  to  be  affixed  to  an  instmment,  and  the  signatures  of  the 
proper  oflScers  are  proved.  Courts  aw  to  presume  that  the  officers  did 
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not  exceed  their  authority;  and  the  seal  itself  is  prima  facie  evidence 
that  it  was  aflBxed  by  proper  authority.  The  contrary  must  be  shoTSTi 
by  the  objecting  party.'*  (Ang.  &  Ames  on  Corp.  sec.  224.)  Thi* 
doctrine  is  fully  supported  by  the  authorities  referred  to  for  that  pur- 
pose. "  It  is  suflBcient  to  observe/'  says  the  Supreme  Court  of  Ten- 
nessee, ^  that  the  seal  of  a  corporation  to  an  instrument  constitutes- 
I  Ima  facie  evidence  that  it  was  planted  there  by  the  proper  author- 
ity, and  that  the  instrument  is  the  act  of  the  corporation."  {Levering 
v.  The  Mayor,  etc,  of  Memphis,  7  Humph.  553.)  "  The  mere  proof 
of  the  seal,"  says  the  Supreme  Court  of  Pennsylvania,  "  is  at  least 
prima  facie  evidence  that  it  was  duly  affixed;  and,  in  the  absence  of 
evidence  to  the  contrary,  dispenses  with  the  necessity  of  positive  proof. 
♦  ♦  ♦  The  sea)  itself  is  prima  facie  evidence  that  the  contract  was^ 
duly  entered  into  by  the  corporation."  {The  President,  etc,  of  the 
Berks  and  Dauphins  Turnpike  Boad  v.  Myers,  6  Serg.  &  Rawle,  12.) 
"  The  appearance,"  says  the  Court  of  Chancery  of  New  Jersey,  "  of 
the  common  seal  of  a  corporation  to  an  instrument,  is  evidence  that 
it  was  affixed  by  proper  authority.  ♦  ♦  *  But  while  the  common 
seal  is  held  to  be  evidence  of  the  assent  and  act  of  the  corporation,  it 
is  not  conclusive.  It  may,  nevertheless,  be  shown  that  it  was  fixed 
without  proper  authority.  The  matter  is  susceptible  of  investigation. 
The  burden  of  proof  is  thrown  upon  the  objecting  party,  and  he  will 
be  required  to  produce  such  evidence  as  shall  be  clear  and  satit^fao- 
tory."  {Leggett  v.  New  J-ersey  Mamifacturing  Company,  1  Sax.  Ch. 
R.  541.)  To  the  same  effect  is  the  language  of  the  Court  of  Chan- 
cery of  New  York  in  Lovett  v.  Steam  Saw  Mill  Assocmtlon  (6  Paige, 
54.)  "It  lies,"  says  the  Court,  "with  the  party  objecting  to  the  due 
execution  of  the  deed  to  show  that  the  corporate  seal  was  affixed  to  it 
surreptitiously  or  improperly,  and  that  all  the  preliminary  steps  to 
authorize  the  officer  having  the  legal  custody  of  the  seal  to  affix  it  to 
the  deed  had  not  been  complied  with."  The  same  opinion  is  ex- 
pressed by  the  Supreme  Judicial  Court  of  Massachusetts,  in  Burrill 
V.  Nahant  Bank  (2  Met.  163).  "The  deed,"  says  the  Court,  "duly 
executed  under  the  corporate  seal  of  the  bank,  and  produced  by  the 
party  claiming  under  it,  is  prima  facie  a  good  title,  and  it  is  for 
those  who  wish  to  set  it  aside  to  impeach  it" 

It  is  unnecessary  to  multiply  authorities  upon  this  subject.  I  have 
looked  carefully  through  the  cases,  and  find  that  the  weight  of  author- 
ity is  overwhelmingly  in  favor  of  this  doctrine.    Miller  v.  Ewer  (27 


Digitized  by 


Google       — 


640        SUPREME  COURT  —  OCTOBER   TERM,    18€0. 


McCracken  p.  City  of  San  Francisco. 


Maine,  509)  and  Johnson  v.  Bush  (3  Barb.  Ch.  R.  207)  may  perhaps 
be  regarded  as  opposing  authorities;  but  the  latter  is  not  considered- 

It  is  impossible  to  doubt  that  the  deed  in  this  case  is  sufficient 
prima  fade  to  pass  the  title.  The  money  sued  for  is  a  part  of  the 
consideration  which  was  paid  for  the  property  embraced  in  this  deed, 
and  the  plaintiff,  after  taking  possession  of  the  property,  conveyed  it 
to  a  person  who  is  still  in  possession,  holding  adversely  to  the  city. 
Under  these  circumstances,  it  would  be  unjust  to  permit  the  plaintiff 
to  recover  without  procuring  a  reconveyance  of  the  property  and  a 
surrender  of  the  possession.  The  proposition  that  this  deed  is  a  mere 
nullity  cannot  be  maintained.  I  admit  that,  for  the  purpose  of  pass- 
ing the  title,  or  creating  directly  any  right  or  interest  as  against  the 
city,  it  is,  in  fact,  inoperative  and  void.  I  admit,  also,  that  it  may  be 
attacked  collaterally,  and  its  invalidity  shown  in  any  proceeding  in 
which  it  is  attempted  to  be  used.  The  objections  to  it  do  not,  how- 
ever, appear  upon  its  face,  and  I  am  unable  to  see  upon  what  principle 
it  can  be  regarded  as  an  absolute  nullity.  Its  invalidity  must  be 
shown  by  the  pariy  impeaching  it,  and  evidence  aliunde  must  neces- 
sarily be  resorted  to  for  that  purpose.  Prima  facie  it  is  a  valid  and 
sufficient  conveyance,  and  it  is  such  a  cloud  upon  the  title  that  equity 
would,  upon  a  proper  application,  set  it  aside.  It  is  sufficient  to  sup- 
port an  adverse  possession,  and  a  party  holding  under  it  must  be 
deemed  to  hold  adversely,  and  not  in  subordination  and  subjection  to 
the  real  title.  It  can  hardly  be  said  that  such  a  deed,  however  in- 
effectual for  the  purpose  for  which  it  was  intended,  is  an  entire  nul- 
lity. Possession  under  it  may  ripen  into  a  perfect  title,  and  it  cannot 
fail  to  prejudice  the  interests,  if  not  the  rights,  of  the  lawful  owner. 
In  such  cases,  the  law  requires  that  the  parties  shall  be  placed  in 
statu  quo,  and  the  Courts  proceed  upon  the  broadest  principles  of 
^uity  and  justice.  I  see  no  escape  from  the  conclusion,  that  before 
the  plaintiff  can  recover,  the  property  must  be  reconveyed,  and  the 
po6se8<»ion   surrendered. 

I  think,  however,  that  this  judgment  should  not  be  affirmed.  The 
effect  would  be  to  bar  the  plaintiff's  claim,  and  leave  the  title  to  the 
property  still  in  the  city.  This  would  be  as  unjust  as  it  would  be  to 
allow  the  plaintiff  to  recover  without  a  surrender  of  the  property. 
Upon  a  retrial  of  the  cause,  the  plaintiff  should  be  permitted  \o  show 
that  he  had  procured  a  reconveyance  of  the  property  and  a  surrender 
of  the  possession.  This  I  deem  to  be  the  equity  and  justice  of  the 
^ase,  and  I  therefore  ooneiir  in  the  reversal  of  the  judgment    I  do  so, 
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however,  Tip<m  condition  that  the  plaintiff  pay  the  costs  of  this  appeal, 
and  that  the  Court  helow  be  directed  to  dismiss  the  action,  unless 
proof  be  made  at  the  trial  of  such  reconveyance  and  surrender. 

The  plaintiff  elected  to  take  judgment  in  the  form  indicated  by 
Justice  Cope. 

VOL.  ZYI.— 41 
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AFFIRMED. 


Middlesworth  ▼.  Riley  $t  at,;  Howard  v.  May  et  al.;  Valentine  r. 
Doane;  Fitz  Henry  v.  McCartney  et  al.;  Ringgold  v.  Cave 
2767;  Nagles  v.  Cavaaujuugh,  2768;  Kurcyn  ▼.  Paugh,  aflSn: 
authority  of  Busenvus  v.  Coffee,  (14  Cal.  91;  j8co^<  v.  Canitm; 
ing  V.  California  Central  Railroad  Co.;  Pico  v.  Web^^cr/  TFoi 
FoIZ;  People  v.  Moore;  People  v.  Phelps;  Cabailier  v.  Cook. 

DISMISSED. 

BZocib  V.  Carpentier,  dismissed  because  of  no  undertaking  or  < 
within  five  days  after  notice  of  appeal  filed. 
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AKXSOWTMIDGBFSBWr  OF  TfBIBSM, 

1.  WlMn  m  flefd  has  «tuchaa  'to  it  «ertMea«0s  of  m^kaowliilRiinmt,  mtae  trt  tin 

HswaUan  Istamdi,  tke  twe  by  a  peraaai  ^1ftoo  dcacrllmi  rhtaMKlt  tntke  bwdy  of 
tlie  ccnrtlfleatt,  «i  "^tbe  prlvetiial  Notwry  P«tli<e  '*  tf  'the  Maakli,  and  Affixes 
to  bis  «lgBKtiiTe  a  ^inllar  tteaisiiattoD  df  lili  -^Betal'dmacfar,  with  ills  Notarial 
seal ;  and  the  other  by  a  person  who  describes  lilawtiiy,^tnttbe  M9y  df  hl«  cer- 
tificate, as  "  the  Vice  Consul  of  the  United  States  of  America,  at  Honoluln, 
Hawaiian  IslantSs,"  and  afflzes '  to  his  -stsnatnre  Ore  de^snatlon  of  his  ol&clai 
character  as  "  U.  B.  Vice  Consiir,*'  and  the 'Consdlar  seal  :'J7tfRi,  tliitt  the  execa- 
tion  of  the  deed  was  prima  facie  aufflclently  .proved  to  l>e. admitted  .in  evldenoe 
a^alnat  the  objection  that  the^pefsons  before  whom  .the  aeknowledsmeuts  par- 
ported  to  have  been  made  were  not  shown  to  be  the  officers  they  represent  them- 
taWaa  to  .ke,  ia«a  weM  jmH:  iwitiioiisad  to  tMe  tte  tt«toowte49aeiEt8.  Mctt  t. 
tamia,'5m. 

2,  The  general  designation.  In  the  fourth  section  of  the  Act  of  April  16th,  1850, 

as  to  conveyances  of  any  Notary  Public,  or  any  Consul  of  the  United  States, 
embraces  Notaries  and  Consuls  of  every  grade  —  whether  principal  or  Inferior 
Notary,  or  Consul  OenepU^BrWIoe^Cvuii].    TV. 

8.  The  certificates  of  a  Notary  PubUcor -Ualtcd  States  Consul,  of  acknowledgment 
of  a  deed,  are  pHma  faoie  evidence  of  the  official  character  of  the  person 
by  whom  they  are  given.    Id. 

4.  In  the  United  States,  certificates  ntf  ^Obs  p»of  and  acknowledgment  of  deeds 
executed  in  a  foreign  Jurisdiction  are  .genemlly  received  as  prima  facie  evi- 
dence of  both  the  character  of  the  officers  giving  them  and  the  genuineness 
of  their  signatures.    Id, 

•  Bee  Evidence,  8,  4. 

ACTION. 

Bee  AucnomnBB,  1-6;  JtrnGMETrr,  5*;  Mechanic's  Lien,  4;  Ban 'Fraitcisco,  20-29; 
Statutes,  8;  Taxes,  17. 
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ADMINISTRATOR. 
See  Estates  of  Dbcbased  Pssaoink 

ADVANCEMENT. 
See  Tbust  and  Tbustbi,  S. 

AFFIDAVIT. 
See  Appeal,  8;  Judoicbnt,  T. 

AFFIRMED. 

1.  Btafe  of  OaUfomia  t.  MoOauley,  (15  Cal.  429)  as  to  constlttittofiftllty  of  Act  of 

March  26th,  1856,  appointing  State  Prison  Board,  and  as  to  yalldity  of  con- 
tract with  Estill,  by  McOauley  y.  Brooks,  11. 

2.  Vatoma  Water  and  Mining  Co,  ▼.  OUurkin,  (14  Cal.)  by  Natoma  Water  and  Jfj» 

ing  Co.  T.  Parker,  8S. 

8.  Waterman  ▼.  Smith,  (13  Cal.  878)  by  Waterman  t.  Bamuels,  123. 

4.  HoUadav  ▼.  Friebie,  (15  Cal.  680)  that  the  interest  of  the  City  of  San  Francisco 
in  her  beach  and  water  lot  property,  under  the  Act  of  March  26th,  1851,  is  a 
legal  estate  for  ninety-nine  years,  not  qualified  by  any  conditions,  or  subject  to 
any  specific  uses,  and  therefore  a  leyiable  interest  liable  to  sale  on  execution, 
by  WhetHer  ▼.  MiOer,  124. 

6.  Hart  T.  Bwmett,  (15  Cal.  580)  on  certain  points,  by  Payne  A  Dewey  ▼.  Tread- 
well,  220,  and  generally,  by  Wheeler  ▼.  Hampaon,  291. 

6.  Gee  t.  Moore,  (14  Cal.  472)  as  to  the  power  of  the  husband  alone  to  alienate 

the  homestead  subject  to  certain  restrictions,  etc.,  by  Bowman  ▼.  Norton,  213. 

7.  Morton  T.  Folger,  (15  C$1.  276)  as  to  declarations  of  a  deceased  person  on  a 

question  of  boundary  being  eyidence^  and  Ferris  T.  Ooover,  (10  CaL  089)  in 
certain  partlcolars,  by  Oormoott  T.  Culver,  428, 

AGENT. 
See  PuNciPAL  AMD  Aonrak 

AOBEEMBNT. 
See  COMTBACC 

AMENDMENT. 
See  Pbactic%  Sl 

APPEAL. 

1.  In  suit  by  a  stockholder  against  a  corporation  and  Its  offlcen,  praying  for  their 
remoyal,  and  for  no  account  and  settlement  of  the  affairs  of  the  corporation, 
the  decree,  after  a  full  hearing  on  the  merits,  was  in  accordance  with  the 
prayer,  and  also  appointed  a  Receiyer  to  take  charge  of  the  property  of  the 
corporation  until  the  further  order  of  the  Court;  collect  money  due  or  to 
become  due  it;   sell  certain  stock,  and  pay   the  proceeds  In  accordance  wit  It 
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tli6  Aeeree,  «te. :    Held,  that  this  proTlsIon  In  the  decree  does  not  destroy  Its 
effect  as  a  final  decree,  and  that  an  appeal  lies  therefrom.    Neatt  t.  HUl,  145. 

S.  Where  the  record  shows  simply  a  statement  signed  hy  the  District  Jadge,  with- 
out any  certificate  preceding  as  to  the  correctness  of  the  statement,  and  It  does 
not  purport  to  be  s  statement  on  motion  for  new  trial,  and  no  order  appears 
disposing  of  the  motion  for  new  trial:  Held,  that  there  Is  no  statement  on 
motion  for  new  trial  or  on  appeal.  And  the  grounds  of  the  motion  for  new 
trial  not  being  filed  within  the  time  required  by  law,  the  appeal  Is  from  the 
Judgment  alone.    MoCartneu  t.  Fitz  Henry,  184. 

8.  The  Supreme  Court  will  consider  only  errors  of  law,  to  which  exceptions  have 
been  regularly  taken.  The  findings  of  the  Court  below  on  the  facts  will  not 
be  reyiewed.    Id, 

4.  If  exceptions  to  the  rulings  below  be  not  taken  at  the  time,  they  cannot  be 

urged  on  appeal.    Id. 

5.  Where  an  appeal,   regularly   taken,   is  dismissed  for  want  of  prosecution,   the 

dismissal  operates  as  an  affirmance  of  the  Judgment  below,  and  a  second  appeal 
cannot  be  allowed.    ChamherUn  v.  Reed,  207. 

6.  The  only  mode  of  avoiding  the  consequence  of  such  dismissal  is  to  move,  during 

the  term  or  before  the  remittitur  has  gone  out,  to  vacate  the  order  of  dismissal 
and  reinstate  the  cause.     Id, 

T.  On  appeal  from  a  Justice's  to  a  County  Court  —  the  record  not  showing  that 
notice  of  appeal  had  been  served  on  the  adverse  party  —  appellant  may  prove 
by  his  affidavit  that  such  notice  was  In  fact  served.    Mendioca  T.  Orr,  868. 

See  Criminal  Law*  19,  20,  27 ;  Judgment,  1,  4 ;  Lien,  2 ;  Niw  Tbial,  2 ;  Pbactics, 
10;  Supreme  Coubt,  2;  Surety,  8. 

APPEARANCE. 
See  Criminal  Law,  2. 

APPROPRIATION. 
Bee  Constitutional  Law. 

ASSESSMENT. 
Bee  TAXES. 

ASSIGNOR  AND  ASSIONEB. 
See  Mobtqagb,  4-5. 

ASSISTANCE,   WRIT  OF. 
See  MoRTOAGE,  l-t. 

ATTACHMENT. 
Bee  Etectment,  12;  IIbchanic's  Lien.  8,  4. 
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1.  Relator  conyeyed  to  Y.  one-third  of  certain  real  estate,  In  consideration  that  T. 
slionld  attwd  .to  a  euU  f«a4iiig  in  .the  name  ot  relator,  ^r  the  recovery  of  tke 
property.  Y.  employed  an  attorney  to  conduct  the  suit,  the  attorney  of  plain- 
tiff being  discharged.  Belator  moTed  the  «Conrt  below  .to  subatltote  another 
attorney  in  place  of  the  one  employed  by  Y.  Coart  refused  to  ^ant  the  motion 
—  the  only  reason  urged  for  the  substitution  being,  .that  Y.  .had  neglected 
to. prosecute  the  suit;  and  it  not  heing- shown  that  the  agreement  between  him 
and  relator  had  been  canceled  by  .the  parties.  JUlator  applies  4o  this  Coart 
for  mandamus:  Held,  that  the  writ  lies;  that  the  agreement  between  relator 
and  Y.  does  not  exclude  the  former  from  the  right  to  prosecute  the  suit*  -and 
.  employ  such  attorney  as  he  chooses ;  that  the  exercise  of  this  right  will  not 
affect  any  right  Y.  may  have  in  the  property  or  suit ;  that  he  may  Interyene,  If 
a  proper  case  be  made,  or  prosecute  his  rights  independently,  or  wait  until  a 
recoyezy,  and  then  .claim  his  rights  under  the  contract  with  relator.  Dowacr 
T.  Vorion,  480. 

Bee  Cbixinal  Law,  21. 

AUCTIONBflfiS. 

1.  The  duty  Imposed  by  the  forty-ninth  section  of  the  Reyenue  Act  of  1857,  fnr 

selling  goods  at  public  auction,  is  not  a  tax  on  the  auctioneer,  but  a. tax  on  the 
sale  of  goods,  or  the  proceeds  of  the  sale  —  the  auctioneer  being  made  the  Col- 
lector of  the  State  for  the  amount  df  the  tax.  State  of  Oalifomia  v.  Poulterer, 
614. 

2.  This  duty  may  be  collected  by  action  <St  <lebt  by  the  State  against  the  auc- 

tloner;  and  the  penal  remedy  ilfforded  by  the  fifty-second  section  of  the  act 
is  not  an  exduslye  remedy.    Id. 

8.  The  forty-ninth  section  of  the  act  makes  the  auctioneer  liable  to  pay  this  duty, 
and  the  meaning  is  that  he  shall  be  legally  held  to  pay  it.  The  fact  that  a 
bond  is  required  of  the  auctioneer,  conditioned  for  the  performance  of  his  duty, 
shows  that  the  Legislature  dfd  not  mean  to  restrict  his  responsibility  to  tfaa 
penal  proyision  of  the  act^— as  ttHe  itmad  eoTtts  this  duty  of  paying  oyer  the 
money  to  the  State.    Id, 

4.  The  criminal  process  of  the  fifty-second  section  is  not  a  remedy  proylded  by  tlie 
statute  for  the  payment  of  the  duty  imposed,  but  a  mere  proyision  for  the  pun- 
ishment of  those  who  yiolate  the  law.  The  remedy  spoken  of  by  the  authorl> 
ties,  as  excluding  any  other  remedy,  means  the  process  proylded  by  the  Legis- 
lature, whereby  the  specific  duty  'Sny  ^be  enforced.  But  under  our  act,  the 
remedy  is  not  such ;  for,  after  the  party  has  been  fined  and  Imprisoned,  the  dutx 
of  paying  oyer  to  the  State  the  money  In  the.  hands  of  the  auctioneer  remains. 
Id. 

0.  The  giying  a  bond  i»  such  cases.  Instead  of  limiting  the  remedy  to  suit  on  the 
bond,  is  merely  a  cumulatiye  security.    Id, 

0.  Under  the  act  here,  the  auctioneer's  liablUty  does  not  depend  upon  his  state- 
ment or  exblblt  of  the  sales  made  by  him.  The  act  creates  a  liability  for 
the  percentage,  and  the  provision  therein  for  the  statement  under  oath  Is 
cnly  a  means  for  arriylnc  at,  or  enforcing  a  settlement     If  the  auctioneer 
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tall  €ff  hl8  duty  In  making  the  iUteDMiit»  he  la  In  no  better  altnation  than  It 
he  discharged  It.    Id. 

7«  Nor  does  the  fact  tnat  the  defendant  was  not  licensed  aa  an  auctioneer,  or  did 
not  glye  bond,  defeat  the  action  for  13ie  duty  under  the  act.  Having  done  the 
hnslnesa,  and  acted  openly  aa  an  auctioneer,  he  la  ^estopped  to  deny  the  rispen- 
slblUtles  of  an  auctioneer.  He  cannot  plead  hla  own  wrong  in  failing  to  com- 
ply with  the  law  In  bar  of  his  responsibilities  for  ylolating  ita  proriatona.     Id, 

'0.  tinder  the  act,  It  la  the  dnty  of  the  nnctloneer  eadi  month  to  make  the  atate- 
ment  of  the  amount  of  his  sales  for  the  month  preceding,  and  at  that  time  to 
pay  over  to  the  State  what  la  than. doe  ma  per  tads  atateoKnt.  No  demand  of 
payment  is  necessary.  The  auctioneer.  If  he  Call  to  make  the  atatcment  or  pay 
the  money,  la  In  default  by  his  own  act,  and  is  a  debtor  to  the  State  for  the 
amoimt  ao  due.    Id, 

9.  Semhle:  that  the  actual  eolleetion  and  receipt  of  money  by  tlw  auctioneer  are 
not  neceasary  to  create  hia  liablltty  tor  the  duty.  Thia  liability  attaches  prima 
facie  upon  the  sale  of  the  goode;  and  it  la  for  the  auctioneer  to  Aow  legal 
excuse  for  not  collecting  the  proceeds  of  sale.     Id, 

10.  tf  the  auctioneer,  under  this  act,  be  merely  the  agent  of  the  State  to  coUeet  and 

pay  oyer  Its  dues  on  sales  of  goods,  it  Is  doubtful  whether  his  J  lability  to  the 
'6tate  lor  .the  duty  tmpeavQ  on  'Kuch  aales  Hows  from  the  statute.  By  the 
conmoD  law,  .IndepeAaent  of  any  statute,  'aoefa  an  agent  would  be  responsible 
.to  hla  principal  far  .ttaemaaey  «o  mcelved  If  the  auctioneer  ehooaes  to  put 
himself  in  this  relation —  that  is,  accepts  and  assumes 'this  'trust,  his  liability 
would  seem  not  to  flow  from  the  statute,  but  >  like  .that  of  any  other  custodian 
of  'funds,  woufd  arise  from  the  general  law  defining  the  responaibilltles  of  such 
agents.  'And  the  principle  that,  aa  the  law  had  already  fixed  the  liability  from 
these  facts,  the  particular  remefly  given  by  the  statute  wouM  be  merely  cumula- 
tlye,  would  aeem  to. apply;  but  thia  .point  la  not  here  decided.    Id, 

11.  This  suit,  not  being  a  proaecutlon,  but  a  cItU  action  for  the  recovery  of  money 
due  the  State,  la  iffopetlgr  brought  In  'the  nai»e  of  the  State.    Itf. 

BOARD  OF  n.  S.   LAND  COMMISSIONBB& 
See .  Mbxican  Ga&vT. 

BOARD  OF  SUPERVISORS. 

1.  Aa  to  how  far  and  when  the  iimeeedtaigs  of  such  Boards  are  judicial,  and  hence 
reviewable  on  certiorari,  and  how  far  and  when  legislative,  and  hence  not  so  to 
he  reviewed,  discussed.     Robinson  v.  Board  of  Supervisors  of  aaoramento,  208. 

0ee  DiSTBicT  Attorney,  2;  Sacbamento,  1,  2. 

BOND. 
Bee  StTiOTY,  1,  2,  7. 

BOUNDARY. 
See  Mbzicam  Gbant,  7,  liK 
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BURGLABT. 
Bee  CuMiNAL  Law,  ST. 

CASES  COMMENTED  ON. 

1.  MeDonald  t.  Gri»u>old,  (4  Cal.  852)  McDonaid  v.  Maddw,  (11  Id.  187)  Pwfli 

▼.  Bond,  (10  Id.  566)  In  McCauley  T.  Brook$,  11. 

2.  Marhury  y.  Madison,  (1  Or.  137)  Kendall  T.  Tl^  IZnIfeii  Biaiet,  (12  PeL  524) 

Decatur  T.  Paulding,  (14  Id.  497)  United  fltatM  y.  Oii«Ari«^  (17  How.  284). 
Id. 

8.  Fotrr^  y.  Pierce,  (2  Cal.  165)  People  em  rel.  McDougaU  T.  BeU,'(4  Id.  177) 
People  y.  W/^itman^  (6  Id.  659)  as  to  mandamus.     Id. 

4.  Pvahody  y.  P;tc/p»,  (9  (}al.  213)  In  Allen  y.  H«7,  113. 

5.  Smith  y.  Morse,  (2  Cal.  524)  commented  on.  and  attention  called  to  the  fact 
that  plalntllTs  judgment,  in  that  case,  had  become  a  lien  on  the  property 
sold  before  the  passage  of  the  Funding  Act  of  May  Ist,  1851,  and  that  hence 
the  act  was  declared  unconstitutional,  so  far  as  It  Impaired  such  preyiona 
Hen.  in  Wheeler  v.  Miller,  124. 

6.  Carr  y.  Caldicell,  (10  Cal.  880)   Dillon  y.  Byrne,  (5  Cal.  455)  In  Ouy  y.  Dm 

Uprey,  194. 

7.  Scale  y.  City  of  San  Francisco,  (July  Term,  1858)  Phelan  y.  City  of  Ban  Fra»- 

cisco,  (6  Cal.  531)  Lucas  Turner  d  Co.  y.  City  of  Ban  Frandsoo,  (7  Id.  463) 
Holland  y.  City  of  Ban  Francisco,  (Id.  861)  by  Copb,  J.  In  Argenti  y.  City  of 
Ban  trandsco,  255. 

8.  Cases  as  to  the  liability  of  municipal  corporations  on  contracts,  ezpreas  or 
Implied,  Just  as  Individuals  are  liable,  cited  and  commented  on.    /d. 

0.  Cases  opposed,  cited  and  commented  on.     Id, 

10.  Seale  y.  The  City  of  Ban  FramHsoo,  (July  Term,  1858)  by  Field,  C.  J.  In  ArgenU 

y.  San  Francisco,  255. 

11.  Summers  y.  Dickinson,  (9  Cal.  654)  In  DoU  Y.  Meador,  295. 

12.  Dore  y.  Covey,  (13  Cal.  502)  and  Dewey  T.  Laisan,  (6  Id.  130)  In  Choplii  T. 

Broiler,  403. 

18.  Hart  T.  ^t^metf,  (15  Cal.  530)  Camhuston's  case,  (20  How.  68)  In  Brown  y.  Bam 
Francisco,  4^1. 

14.  Belloc  V.  Rogers,   (9  Cal.   125)   McMillan  y.  Richards,  (Id.  412)   and  Pico  T. 
Columbet,  (12  Id.)  in  Ooodenow  y.  Swer,  461. 

15.  Grcf/ory  y.  McPherson,  (13  Cal.  562)  in  Btuart  y.  AUen,  473. 

16.  Billings  y.  Morrow,  (7  Cal.  171)  In  De  Rutte  Y.  Muldrow,  505. 

17.  Holland  y.  City  of  Ban  Francisco,  (7  Cal.  861)  in  McCracken  T.  City  of  Bom 
Frandsoo,  591« 

CAVEAT  EMPTOB. 
Bee  MoBTGAOB,  25,  26. 

CERTIORABI. 
■ee  BoAVD  of  Sukrvisobs,  1;  Sacbambnto,  1,  Si 
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CBBTIFICATB  Or  DEPOSIT. 
Bee  Pbomissoby  Notes,  1,  2* 

CHALLBNOB. 
Bee  Criminal  Law,  6-18. 

CHATTEL  MORTGAQB. 
Bee  OollinM  t.  Montgomery,  898. 

CLERK  OF  COURT. 
Bee  Costs,  1-4;  Fus  or  Offici,  1,  2;  Injunction,  6,  •;  Judgmbnt,  ft. 

CLIENT. 
Bee  Attobnst. 

COMMON    LAW. 
See  Ejbctmsnt,  18. 

COMMUNITY. 
Bee  Husband  and  Wim 

COMPENSATION. 
Bee  Constitutional  Law,  19,  2T« 

CONSIDERATION. 
Bee  Tbust  and  Tbustbb,  8. 

CONSTITUTIONAL    LAW. 

1.  To  an  sppropriatloii  within  the  meaning  of  the  Constitution,  nothing  more  ii 

requisite  than  a  designation  of  the  amount,  and  the  fund  out  of  which  it  shall 
he  paid.  It  is  not  essential  to  its  validity,  that  funds  to  meet  the  same  should 
he  at  the  time  tai  the  treasury.     MeCauley  ▼.  Brooke,  11. 

2.  The  provision  in  the  Constitution,   that  "no  money  shall  be  drawn  from  the 

treasury,  hut  in  consequence  of  appropriations  made  by  law,*'  means  only  that 
no  money  shall  be  drawn,  except  in  pursuance  of  law.    Id. 

SL  The  provision  in  the  Constitution,  that  "no  money  shall  be  drawn  from  the 
troller,  and  providing  that  no  warrants  shall  be  drawn,  except  there  be  **  an 
unexhausted,  specific  appropriation  '*  to  meet  the  same,  means  only  that  the 
Controller  shall  not  draw  a  warrant  for  a  specific  object,  when  he  has  already 
drawn  for  the  full  amount  of  the  appropriation  made  for  that  object ;  and  this 
act  does  not  qualify  the  right  of  Estill,  or  those  representing  him,  to  warrants 
for  the  monthly  installments,  as  they  respectively  become  due,  under  the  con- 
tract between  him  and  the  State,  relative  to  the  State  prison  and  its  convicts. 
id. 

4,  The  ninth  section  of  the  Act  of  April  16th,  1866,  requiring  that  demands  against 
the  State,  except  for  the  salaries  of  ofllcers,  must  receive  the  approval  of  the 
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Board  of  Examiners  before  wai-rauts  can  be  SmaaeA  for  them  by  the  Controller, 
and  the  Act  of  April  2l8t,  1858,  creating  a  Board  of  E^xamlners,  embrace 
within  their  terms  the  claim  of  relators ;  but  as  to  snch  claim,  these  acts  are 
unconstitutional  and  void,  because  impairing  the  obligation  of  the  contract. 
The  law  under  which  the  contract  was  made,  and  to  which  it  in  terms  refers, 
gives  an  absolute  right  to  the  warMilte  for  Che  monthly  installments  as  they 
become  due,  and  directs  the  Treasurer  to  pay  them ;  and  this  absolute  right  to 
the  warrants  cannot  be  changed,  by  any  subseqiient  legislatlye  enactment,  into 
a  Tight  dependent  for  Its  enjoyment  upon  the  .will  ^and  discretion  of  any  Board 
established  by  the  State.    Id, 

6.  These  acts,  aa  to  the  Board  of  Examinen,  do  not  Affect  the  remedy  almply ;  bat 

if  yiey  did  relate  to  the  remedy  only,  they  so  change  the  remedy  as  to  impair 
the  right;  and  legislation,  producing  this  result,  is  as  much  within  the  inhibi- 
tion of  the  Constitution,  as  if  it  directly  assailed  the  right    Id, 

0.  The  contract  between  Estill  and  the  State  was  not  affected  by  the  Act  of  April 

19th,  1859,  repealing  the  Act  of  March  26th,  1850,  under  which  the  contract 
was  made.  The  contract  remained  after  the  extinction  by  repeal  of  its  parent 
act,  possessed  of  the  same  binding  force  as  before.  The  rights  of  the  parties 
and  their  respective  obligations  became  fixed  by  the  contract,  beyond  the  reaeb 
of  legislative  power;  they  were  vested  interests.     Id. 

7.  The  Legislature  possesses  the -entire  eentrel  and  management  of  the  financial 

affairs  of  the  State.  It  can  levy  such  taxes  as  it  m%y  deem  expedient,  subject 
only  to  the  constitutional  requirements  of  equality  and  uniformity,  and  devote 
*  the  proceeds  of  the  taxation  to  such  specific  objects  as  it  may  think  proper. 
But,  after  having  made  an  appropriation,  in  view  of  a  contemplated  contract  to 
be  based  thereon,  and  such  contvact  la  made,  andlCunds  to  meet  the  appropria- 
tion are  received  into  the  treasury,  it  cannot  deprive  the  party  with  whom  the 
contract  Is  entered  Into  of  .«uch  funds  by  .repeallag  the  appropriation.  In  other 
words,  the  control  of  the  Iveglslature  over  particular  funds,  when  received,  ma,y 
be  wibject  'to  'the  oblljraflons  of  a  contract  made  with  reference  'to  them.  By 
such  contract,  the  Legfshitnre  does  not  derogate  'from  its  power,  or  that 
of  any  mibseqnent  LegislatuTe.  It  only  acts  finally  upon^  particular  subject, 
which  is  thus  placM  beyond  the  reach  of  future  action.  It  is  true,  the  Legisla- 
ture may  not  direct  any  taxation,  may  repeal  all  laws  relating  to  the  collection 
of  rerrenue,  and  thus  prevent  the  receipt  of  any  funds  upon  which  the 
appropriation  can  operate ;  but  this  possibility  does  not  affect  the  right  of  the 
parties  when  such  funds  are  actually  received.     Id, 

8.  The  fourth  article  of  our  Constitution,  distributing  the  powers  of  government 

into  three  departments  —  legislative,  executive,  and  Judicial  —  does  n< 
either  department  above  the  law,  nor  make  either  independent  of  th 
These  departments  are  not  absolutely  Independent  of  each  other,  except 
where  discretion  is  vested  In  terms,  or  is  necessarily  implied  from  the  n 
the  duties  to  be  performed ;  but  there  Is  no  discretion  where  rights  hav 
under  the  Constituticm,  or  by  existing  laws.     Id. 

1.  The  I^etrlslature  can  pass  such  laws  as  it  may  Judge  expedient,  subject 

ill^BJ^oblbitions  of  the  Constitution.     If  it  overstep  thoee  limits,  and 
V  the  obligation  of  contracts,  or  to  pass  em  post  facto  laws,  c 
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special  acts  of  laeorponttlOB  £or  other  than  municipal  purpoaM^  the  jodleiary 
will  set  aside  its  leglelatloD,  and  protect  the  rights  It  has  assailed.    19. 

10.  The  Controller  and  Treasurer  of  State  are  no  more  officers  of  the  ezecntivs 
department,  than  the  Sheriffs  and  Tax  Collectors  of  each  county.     lA. 

n.  The  State  can  resume  possession  of  the  State  prison  and  control  of  the  coavlcts 
in  one  way  only  —  hy  compensation,  as  is  required  in  all  cases  where  private 
property  is  taken  for  public  use.  The  leasehold  interest  of  Estill  and  his 
assignees  Is  as  much  property,  for  which  compensation  la  to  be  made  before  it 
can  be  subjected  to  the  uses  of  the  State,  as  are  lands  held  in  fee.    Id, 

n.  The  State  has  no  right  to  repudiate  her  dd>t8.  She  cannot  be  sued,  and  hence, 
demands  against  her  must  await  the  action  of  the  Leglslatore  in  the  appropria- 
tion of  moneys  for  their  payment.  In  that  sense,  the  Iietglslatnre  possesses 
the  power  to  postpone  her  general  creditors  indefinitely ;  ia  that  sense  only  can 
the  State  repudiate;  but  the  rl^^t  and  the  power  are  not  synonymous  terms. 
lA. 

t&  Where  political  power  is  vested,  in  a.  public  officer,  he.  Is  responsible  only  in  his 
political  character  to  the  country.  Where  discretion  is  vested  in  him,  he  but 
conforms  to  the  law  in  exercising  that  discretion.  Bnt  where  a  question  of 
political  power  is  not  involved,  where  no  discretion  exists,  bnt  a  specific,  legal 
duty  is  Imposed,  ministerial  in  its  character,  such  as  the  issuance  of  a  patent, 
the  delivery  of  a  commission,  the  payment  of  a  specific  sum,  or  the  drawing 
of  a  particular  warrant,  and  in  the  performance  of  that  duty  individuals  have 
a  direct  pecuniary  interest,,  the  officer, .  like  any  other  citlBen,  la  suhj^ct  to  the 
process  of  the  regularly  constltated  tribunals,  of  the  country.    14, 

14.  The  Controller  of  the  State  is  an  officer  of  the  executive  department,  but  does 
not  hold  his  appointment  eiC  the  Qovernor,  is  not  responslbie  to  him,  and  acts 
entirely  Indanendent  of  him.  His  dutlea  are  enumerated  and  defined  by  the  law, 
and  they  are  generally  of  a  purely  ministerial  character;  He  ha»  no  dlsforetion 
as  to  the  issuance  of  warrants  for  appropriations  for  the  public  service. 
/#. 

tfi.  If  the  Controller  be  In.douht.aa  to  wJiether  the  law  requires- the  issuanoe  of  war- 
rants in  a  given  case<  he  magr  ask.  the  Judgment  of  the  Courts  as  to  the  law ; 
bnt  the  law  being,  detenninedi  it  i»>  his  duty)  to  yield  obedienBe  to  It    JdL 

16.  The  Controller  and  Treasurer  of  State  have  no  greater  immunities  from  legal 
procesa  thaa.  the  Audltow  and  Tneasuiers  of  ooantlea.  The  dnttes  of  each 
set  are  similar  in  their  general  nature,    id. 

17.  Under,  the  Consolidation  Act  of  1B58,  the  Board  at  Supervtoenr  o£  the  ctty  and 

county  of  Sacramento  have  the  power  to  levy  a  license  tax  upon  tbe  business 
of  a  merchant,  and  to  collect  such  tax  by  ordinary  suit  8aoramento  t. 
Croafe«n.  llfik 

18.  An  ordinance  graduating  the  amount  of  such  tax  according  to  the  amount  of  the 

monthly  sales  of  the  merchant,  is  not  unconstitntlonal  becanse  the  tax  Is 
unequal.  The  tax  is  not  on  the  goods,  but  on  thehnstnefls;  and  the  provision 
for  determining  the  amount  of  the  tax  la  uniform  and  equal,  applying  to  all 
persona  ia  the  same  categocy^    I4» 
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19.  Tbe  Legislature  has  no  power  to  take  the  property  of  one  person  and  glT«  It 

to  another;  nor  can  priyate  property  he  taken  for  public  use,  unless  com- 
pensation to  the  owner  precede  or  accompany  the  taking.  OiUan  ▼.  Eutchin' 
son,  15S. 

20.  The  third  section  of  the  Act  *'to  provide  for  the  Constmctlon  of  Canals,  and 
for  Draining  and  Reclaiming  certain  Swamp  and  Oyerfiowed  Landa  In  Tulare 
Talley,*'  passed  April  11th,  1867,  is  a  grant  upon  condition  precedent,  and  not 
upon  condition  subsequent,  and  passes  no  estate  to  the  grantee,  until  perform- 
ance of  the  conditions  annexed  —  that  is,  until  the  reclamation  of  the  lands, 
ifont^omery  T.  KM90ik  188. 

21.  This  grant  is  a  contract  between  the  State  and  the  grantees,  by  which  the  State 
grants  certain  lands,  upon  condition  of  work  to  be  performed;  the  grant  to 
take  effect  when  the  work  is  done.  It  is  a  contract  by  which  rights  may  be 
acquired  absolutely,  upon  performance  of  the  acts  specified  as  the  consideration 
moving  to  the  State.    Id, 

22.  The  grantees  under  the  act,  having  surveyed  the  lines  of  the  canals  mentioned 
therein,  and  commenced  the  work  of  excavating  one  of  them,  and  continued 
the  same  within  and  during  the  year  after  the  passage  of  the  act,  have  brought 
themselves  within  the  first  section  thereof,  and  secured  the  right  to  proceed 
with  the  reclamation ;  and,  when  this  Is  accomplished,  to  take  one-half  of  the 
lands.  And  if,  within  the  five  years  limited  in  the  act,  the  reclamation  be 
effected,  the  title  to  the  alternate  sections  designated  will  vest  tai  the  granteea 
absolutely.    Id, 

28.  With  the  c<Mitract,  and  the  rights  of  the  grantees  thereunder  acquired  by  this 
part  performance  of  its  consideration,  the  Legislature  cannot  interfere.  They 
are  protected  by  both  the  Federal  and  the  State  Constitutions.     Id, 

24.  The  Act  of  April  20th,  1868,  repealing  the  Act  of  April  11th,  1867,  making  thU 
grant,  and  declaring  the  rights  and  privileges  thereunder  forfeited,  la  uncon- 
stitutional and  void.    Id, 

26.  The  Act  of  March  29th,  1860,  providing  for  the  construction  of  a  State  Capitol 

in  the  city  of  Sacramento,  is  not  unconstitutional,  as  creating  an  taidebtedness 
or  liability  on  the  part  of  the  State  exceeding  the  limit  of  $800,000,  prescribed 
in  the  eighth  article  of  the  Constitution.  The  Act  authorises  the  Commis- 
sioners therein  named,  to  contract  only  to  the  extent  of  $100,000.  Koppikui 
T.  atate  Capitol  OomtnUHonen,  248. 

20.  No  analogy  exists  between  this  ease  and  yougue^  Y.  D&ugUuB,  (7  Cal.  65) 
because  there  the  Act  of  1866  authorised  a  contract  In  a  sum  not  exceeding 
$800,000,  payable  in  State  bonds,  and  at  the  time  of  its  passage  the  State  was 
indebted  to  the  amount  limited  by  the  Constitution,  without  a  vote  of  the  peo- 
ple.   Id, 

27.  Nor  is  the  Act  of  1860  unconstitutional,  because  It  provides  that  the  compensa- 

tion to  the  owners  of  the  land  taken  shall  be  ascertained  by  three  Commis- 
sioners, and  thus  deprives  the  owners  of  the  right  to  a  Jury  trial.  The- 
provision  of  the  Conktitutlon,  that  "  the  right  of  trial  by  jury  shall  be  secured 
to  all,  and  remain  inviolate  forever,"  applies  only  to  civil  and  criminal  cases  In 
which  an  Issue  of  fact  Is  Joined.  The  proceeding  to  ascertain  the  value  of 
property,  under  the  Act  of  1860»  and  tba  compensatloo  to  ba  madi^  to  aot  an 
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Action  at  law.  It  ii  an  inquisition  for  the  ascertainment  of  a  particular  fact, 
as  preliminary  to  future  proceedings,  and  it  is  only  requisite  that  it  be  con- 
ducted In  some  equitable  and  fair  mode,  to  be  provided  by  law,  either  with  or 
without  a  Jury,  opportunity  being  allowed  to  owners  and  parties  interested  in 
the  property  to  give  evidence  as  to  its  value,  and  to  be  heard  thereon. 
Id. 

I&  The  language  of  the  Constitution  as  to  the  right  of  trial  by  jury  was  used  with 
reference  to  the  right  as  it  exists  at  common  law.  This  right  of  trial  by  jury 
cannot  be  claimed  in  equity  cases,  unless  an  issue  of  fact  be  framed  for  the  jury, 
under  the  direction  of  the  Court.    Id. 

t9.  In  this  case,  fhe  District  Judge  did  not  err  in  refusing  the  application  to  set 
aside  the  award  of  the  Commissioners,  and  for  a  new  trial.  The  proceedings 
before  the  Commissioners  were  regular,  and  "  appear  to  have  been  done  in 
good  faith,**  within  the  act.    Id. 

to.  If  a  debt  or  duty  be  due  from  a  citisen  to  the  State  or  to  a  person,  the  Legisla- 
ture may  prescribe  an  adequate  remedy  for  the  enforcement  of  the  duty  or  the 
payment  of  the  debt,  and  this  though  8ome  remedy  already  exists.  It  may  be 
that  the  debt  or  duty  must  be  of  legal  obligation ;  that  is,  a  debt  or  duty  recog- 
nised by  law  as  binding,  though  no  adequate  remedy  may  have  been  given,  or 
even  though  the  proper  means  to  give  efTect  to  it  be  not  adopted.  People  v. 
Seymour,  882. 

81  The  Legislature  Is  restrained  only  by  express  limitations  or  restrictions  in  the 
Constitution.    Id. 

See  DiSTBiCT  Attobnbt,  1;  Husbaio)  and  Wira,  1;  TAzas,  8,  8-15. 
CONSUL. 

See  ACKNOWLXDQMSNT,  1-4. 

CONTRACT. 

1.  A  contract  entered  into  u^  the  agents  of  the  State,  upon  a  subject  within  the 
constitutional  control  of  the  Legislature,  may  be  affirmed  by  the  State  by 
legislation,  indirectly  referring;  {to  the  contract,  or  proceeding  upon  Its  assumed 
validity.  Direct  legislative  action.  In  terms  designating  and  affirming  the  con- 
tract, is  not  necessary.    McCauley  v.  Brooks,  11. 

2.  In  the  Act  of  April  7th,  1856,  appropriating  moneys  to  defray  the  expenses  of  the 
State  prison  up  to  March  28th,  passed  after  a  copy  of  the  contract  with  Estill 
had  been  transmitted  to  the  Senate,  the  Legislature  recognised  the  existence,  and 
in  efTect,  the  validity  of  the  contract,  in  the  provision  that  no  person  should 
receive  any  pay  for  supplies  furnished  under  any  contract  with  the  directors 
of  the  prison,  until  he  surrendered  such  contract  and  released  the  State  from 
all  liability  for  such  supplies  "furnished  after  the  leaskiQ  of  said  prison  by 
the  Board  of  Commissioners,  under  an  act  passed  at  this  session  of  the  Legisla- 
ture."   Id, 

8.  The  contract  between  Estill  and  the  State,  from  its  terms,  is  incapable  of  appor- 
tionment, and  the  measure  of  damages  for  a  breach  of  it,  is  the  sum  fixed  by  the 
contract  itself ;  and  the  assignees  of  Estill  —  relators  here  —  are  entitled  to  the 
full  svm  of  teo  thousand  dollars  per  month,  including  the  period  during  which 
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the  iMMe  and  his  sBsij^ee  were  forcibly  anff  nnlawfuny  kept  fkt>iii  tbe 
siofn  of  ttae  priBon,  under  the  Act  of  Fehniary  26th,  1668.     fd 

4.  Any  wroags  to-  tbe  State»  from  mismanagement  of  the  prisoa,  or  from  dis- 
regard^ of'  the  stipulations  of  the  contract;  must  be  redressed  bj  proceedbis 
upon  the  bond  executed  as  security  for  the  performance  of  the  contract    Id, 

6.  The  contract  only  gives  the  right  to  have  the  warrants  paid  out  of  the  moneys 
in  the  treasury  not  otherwise  appropriated.  When  the  warrants  are  presented 
to  the  Treasurer,  it  will  be  his  duty  to  apply  to  them  the  unappropriated 
moneys  in  the  treasury,  and  to  continue  to  apply  such  moneys,  as  they  are  from 
tlma  tQ.  tiUoft  seeeiF«A»  oatll  tha-  wiwrantB  fti>a  fulljr  pfdA.    /d. 

6L  Where  oaa  of  the -grsntae•^  under:  the  Act  of.  1867,  a»  to  coBstmctloxi  of  eaoala  and 
draining  and  reclaiming  swamp  and  overflowed:  landft  ia  Tniare'  valley,  enters 
faito  an  agreement  to  sell  to  defendant  five  of  the  sections  of  land  embraced 
within  the  aet^-  and'cerenants  that*  he  and  his  associates  will  execute  a  good  and 
anilciMit  deed  to  the  defendant,  upon  payment  of  the  several  notes  given  as  the 
oOBslderstlOB ;  will  complete  the  canals  within  the  flVe  years  allowed;  and  that 
by  means-thereof  and  the  operatiott  of  the  statute  they  will  have  a  good  and  valid 
title  to  the  premises :  Beld,  that  defendant  cannot  resist  the  payment  of  the  first 
note*  merely  because  the'  L«gislature  has  attempted,  by  an  unconstitutional  act; 
to  repeal  the  contract  of  the  State  with  the  vendor  and  his  associates — the 
agreement  Itself  providing  for  a  surrender  of  the  unpaid  notes,  and  a  retnm  <tf 
the  moneys  paid,  in  case  of  future  failure  of  title,  and  the  rights  of  the  grantees 
of  the  State  being  fully  known  to  defendant     Montgomery  v.  KasBon,  189. 

r.  A  man  may  as  well  agree  to  sell  property  upon  the  condition  that  another  will 
consent  to  buy,  as  upon  any  other  condition,  or  absolutely.  The  agreement  Is 
no  less  a  contract,  because  it  merely  provides  for,  or  is  in  advance  of  aAother 
contract,  than  if  it  were  Incoiporated'  In  the  ultimate  contract ;  or,  in  other 
words,  a  man  may  as  well  bind  himself  to  make  a  contract,  as  to  bind  himself 
by  contract,  and  the  first  as  wall  pajrtakAS  of  the  nature  and  essentials  of  a 
valid  agreement  as  the  last    De  Butte  y.  JfsMroir^  606. 

Bae  CoNBzxxDTidi«Ai4  L/^f  4,  6b  20-24;  Bjsctiuuit,  17,  18;  Ivdcuodi^  •;  Xbxjbt 

Aim  TausTBS*  8. 

CONTBOIiliBR. 
See  GoMSsxTUTioHix*  L^w,  10,  14-16;  MAHPamy,  I» 

COBPOBATIONS. 

1.  SeBiWe  upon  principle,  that  the  real  owner  of  stock  in  corporations  formed  under 
our  Isws,  is  entitled  to  represant  it  at  the  meetings  of  the  corporation,  and 
tba  mace  fact  that  ha  does  not  appear  as  the  owner  upon  the  books  of  the 
company,,  should  not  aheolutely  esclade  him  from  the  privilege  of  to  doln^. 
Allem  T.  HiU,  118. 

8*  Tbe  New  Tork  cases,  establishing^  a  different  doctrine,  are  based  upon  a  statute 
making  the  books  of  the  corporation  the  only  evidence  as  to  ownership  of  the 
stock.    M. 
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t.  The  p«wer  of  removing  the  private  or  ministerial  officen  of  a  private  corpora- 
tion, belongs  to  the  corporation  alone.  Coarts  cannot  remove  snch  officers. 
yeaW  V.  Hill,  145. 

4.  The  aid  of  Courts  can  be  invoked  only  as  against  snch  officers  as  are  Intrusted 
by  law  with  the  management  of  the  affairs  of  a  corporation,  and  as  against 
these,  the  remedy  is  at  law,  and  not  in  equity.     Id. 

9»  In  suit  by  a  stockholder  in  a  private  corporation,  against  the  corporation  and 
four  of  the  trustees,  who  owned  stock  sufficient  to  enable  them  to  control  the 
the  business  of  the  company,  for  an  account  and  settlement  of  its  affairs, 
alleging  fraud  and  mismanagement  on  the  part  of  the  trustees,  the  Court 
Mow,  by  ita  decree,  deprived  one  of  said  trustees  of  his  salary  as  superin- 
tendent of  the  business  of  the  corporation :  Held,  that  this  was  error ;  that 
although  such  superintendent  was  also  trustee  and  treasurer  of  the  corpora- 
tion, contrary  to  a  positive  provision  of  the  by-laws ;  and  although,  in  the 
management  of  the  business  of  these  offices,  no  attention  had  been  paid  to 
the  by-laws  and  regulations  of  the  corporation,  yet  as  no  fraud  was  shown, 
and  as  the  superintendent  had  faithfully  performed  his  duties  as  such,  he 
was  entitled  to  his  salary.    Id, 

6.  If ,  in   such  case,  any   loss  was  sustained  by  the  corporation,  from  disregard 

of  its  by-laws  and  regulations,  the  amount  of  such  loss  would  seem  to  be  the 
measure  of  relief.    Id, 

7.  A  Court  of  Equity  has  no  Jurisdiction  over  corporations,  for  the  purpose  of 

restraining  their  operations  or  winding  up  their  concerns.  Such  Court  may 
compel  the  officers  of  the  corporation  to  account  for  any  breach  of  trust, 
but  the  jurisdiction  for  this  purpose  is  over  the  officers  personally,  and  not 
over  the  corporation.    Id. 

8.  Hence,   in  this  case,  it  was  error  in  the  Court  below  to  appoint  a  Receiver 

and  decree  a  sale  of  the  property  and  a  settlement  of  the  alfairs  of  the 
corporation.    /4L 

9.  Such   decree   necessarily    results   in   the   dissolution   of   the    corporation,    and 

wt>uld  be  doing  Indirectly  what  the  Court  has  no  power  to  do  directly. 
Id. 

10.  To  charge  the  officers  of  a  corporation  with  a  loss  sustained  by  a  stockholder, 

in  a  dlmlnutloa  of  the  value  of  the  stock,  alleged  to  have  been  caused  by 
their  mismanagement.  It  should  appear  very  clearly  tliat  the  loss  was 
occasioned  by  their  gross  negligence  or  willful  misconduct     Id. 

11.  Where  four  of  the  trustees  of  a  private  corporation,  owning  sufficient   stock 

to  control  its  business,  conduct  the  business  in  a  grossly  negligent  manner, 
systematically  disregarding  the  by-laws,  keeping  no  account  of  receipts  and 
expenditures,  failing  to  pay  their  own  assessments,  without  any  excuse: 
Held,  that  a  stockholder  may  sue  in  equity  for  an  account,  making  the 
corporation  and  said  tmstees  alone  parties  —  no  objection  being  taken  that 
all  the  stockholders  were  not  parties  —  and  the  trustees  will  be  compelled 
to  make  good  any  loss  occasioned  by  their  gross  negligence  or  willful  mis- 
conduct.   Id. 

12.  k»  to  the  contracts  of  corporations,  the  rule  is,  that  where  the  question  is  one 

of  capacity  or  authority  to  contract,  arising  either  on  a  question  of  regularity 
<»f  organization,  or  of  power  conferred  by  the  Charter,  a  party  who  has  had 
the  benefit  of  the  contract  cannot.  In  an  action  founded  upon  it,  contest  its 
validity.  And  this  rule  applies  with  equal  force  to  all  corporations,  public 
or  private.  Copb,  J.  in  ArgeiUi  y.  Cfity  of  San  FrancUoo,  256. 
Vol.  XVI.— 42 
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18.  Contracts  of  corporations,  whether  puhllc  or  private,  stand  on  the  same  footing 
with  the  contracts  of  natural  persons,  and  depend  on  the  same  circumstances 
for  their  validity  and  effect.  The  doctrine  of  ratification  and  estoppel  la  as 
applicable  to  corporations  as  to  individuals,  and  the  former  are  bound  by  the 
acts  of  their  agents  In  the  same  manner,  and  to  the  same  extent,  as  the 
latter.     Id.  . 

14.  As  a  rule,  the  powers  of  corporations,  municipal  or  others,  must  be  exercised  in 
the  mode  pointed  out  by  the  charter.  But  even  a  want  of  authority  Is  not.  In 
all  cases,  a  suiBclent  test  of  the  exemption  of  the  corporation  from  liability  In 
matters  of  contract.  An  executory  contract,  made  without  authority,  cannot 
be  enforced ;  but  where  the  contract  has  been  executed,  and  the  corporation 
has  received  the  benefit  of  it,  the  law  Interposes  an  estoppel,  and  will  not  per> 
mit  the  validity  of  the   contract  to  be  questioned.     Id. 

See  Appeal,  1 ;  Partnership,  1-3 ;  San  Fr-\ncisco,  34-57. 

COUNTY   COURT. 

1.  Where  a  special  term  of  the  County  Court  was  held,  on  the  first  day  of  May, 
upon  notice  to  that  effect  given  on  the  twenty-fourth  of  April  preceding?,  th« 
proceedings  of  the  Court  were  irregular,  if  not  void,  the  statute  (Wood's  Dig. 
881)  requiring  a  notice  of  not  less  than  ten  nor  more  than  twenty  days.  OT' 
mam  v.  Riley,  186. 

COURT  OF  SESSIONS. 
Bee  Criminal  Law,  S. 

COSTS. 

1.  Under  the  Practice  Act,  as  it  stood  In  1854,  a  party  who  failed  to  file  with  the 

Clerk  a  memorandum  of  costs  within  the  time  limited,  waived  his  right  to 
costs,  whether  they  were  Clerk's  and  SherlflF's  fees  or  other  costs ;  and  in  the 
absence  of  such  memorandum,  the  Clerk  had  no  power  to  include  costs  In  the 
Judf^ent.     Chapin  v.  Broder,  403. 

2.  If  the  Clerk's  and  SherltTs  fees  were  Inserted  in  the  judgment,  when  not  so 
claimed,  the  judgment  is  so  far  ft  nullity,  and  may  be  attacked  collaterally. 
Id. 

8.  Tho  New  York  cases  do  not  apply,  because  there,  costs  are  taxed  hy  the  Clerk, 
on  notice  to  the  adverse  party ;  but  no  time  is  fixed  within  which  the  notice 
must  be  given,  and  the  costs  are  not  waived  by  failure  to  give  it.    Id. 

4.  After  a  judgment  is  entered,  and  the  record  completed,  the  Clerk  has  no  power 
to  fill  up  the  blank  left  for  costs.     His  authority  terminates  with  the  entry  of 
thp  indmnent,  and  the  Court  alone,  on  motion  to  amend,  is  competent  to  relieve 
are  omitted,    /d. 

on  appeal  to  the  Supreme  Court,  are  not  entered  on  the  judgment 
e  Court  below,  they  do  not  become  a  lien  on  property  until  the 
Kecution.    Id. 

COURTS. 
See  Jurisdiction,  1,  S. 
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CRIMINAL  LAW. 

1.  On  trial  under  an  Indictment  for  receiving  stolen  goods,  the  Court  faistmcted  the 

jury  "  That  a  guilty  knowledge,  on  the  part  of  the  defendant,  Is  essential  to 
the  constitution  of  the  offense.  This  may  he  shown  either  directly,  by  the  evi- 
dence of  the  prlndiMil  offender,  or  circumstantially,  by  proving  that  the  defend- 
ant bought  them  very  much  under  their  value,  or  denied  their  being  in  his 
possession,  or  the  like : "  HM,  that  the  charge  is  erroneous  in  this,  that  It 
asserts  as  a  conclusion  of  law,  that  if  the  defendant  purchased  the  goods  at  a 
price  much  below  their  value,  or  if  he  denied  that  he  had  them,  or  If  the  thief 
swore  defendant  received  them,  then,  in  either  case,  the  guilty  knowledge  was 
proved ;  that  this  is  not  law :  that  either  one  ef  these  facts  is  a  circumstance 
of  guilt,  but  does  not  alone  constitute  conclusive  proof  of  guilt  PeopU  v. 
Levison,  98. 

2.  In  criminal  cases,  the  Court  should,  as  a  general  rule,  instruct  the  Jury  hypo- 

thetical ly,  and  not  assign  a  conclusive  effect  to  circumstances,  or  assume  that 
such  circumstances  were  proven.  In  the  absence  of  opposing  proof  they  are 
sometimes  conclusive,  but  not  generally;  and  It  should  always  be  left  to  the 
Jury  to  determine  whether  those  circumstances  are  established.     Id. 

B.  In  criminal  cases,  if  the  Instructions  to  the  Jury  are  erroneous  under  any  and 
every  state  of  facts,  the  Supreme  Court  will  review  them,  even  though  there  be 
no  statement  of  facts  —  because  It  necessarily  appears  that  the  Court  erred  to 
the  prejudice  of  defendant    Id, 

i.  But  where  the  Instruction  may  be  correct  under  any  state  of  facts,  then  the 
Supreme  Court  presumes  In  favor  of  the  Judgment  below,  and  will  not  reverse 
It  when  there  Is  no  statement  of  facts  or  bill  of  exceptions — because  th« 
appellant  must  show  affirmative  error.    Id. 

B  It  is  irregular  for  one  of  the  Justices  composing  the  Court  of  Sessions,  on  a  crim- 
inal trial,  to  retire  before  the  termination  of  the  trial,  and  another  Justice,  not 
present  during  the  previous  stages  of  It,  to  come  in  and  participate  In  the  pro> 
ceedlngs.  The  members  of  the  Court  who  act  as  such  when  the  case  is  devel- 
oped, should  continue  to  act  until  the  close.  Whether  such  Irregularity  ]» 
sufficient  to  reverse  a  conviction  otherwise  regular,  not  here  decided  —  but  the 
practice  is  dangerous  and  disapproved  of.    People  v.  Eokert,  110. 

6.  A  challenge  for  Implied  bias.  In  criminal  cases,  must  specify  the  particular  cauM 

of  bias.  It  ifl  not  enough  to  say,  **I  challenge  the  Juror  for  Implied  bias.*' 
People  V.  Reynolde,  188. 

7.  It  is  proper  practice  to  examine  a  Juror  on  his  voir  dire,  generally,  as  to  tail 

qualifications  with  the  view  to  obtain  information  upon  which  to  rest  a  specific 
challenge.  Immediately  after  such  preliminary  examination  is  closed,  tha 
challenge  shooM  be  made,  distinctly  stating  the  causes.  The  District  Attorney 
can  then  except  to  the  challenge,  or  deny  the  facts  it  alleges ;  that  is,  he  eaii 
demur  to  its  sufficiency,  or  Join  issue  on  the  truth  of  its  averments.  If  the 
latter  course  be  adopted,  the  Juror  can  be  further  examined,  other  witnessss 
called,  and  the  matter  then  submitted  to  the  Court.    Id. 

8.  The  allowance  <tf  a  peremptory  challenge,  bi  criminal  cases,  after  the  Juror  has 

beoD  accepted  and  swoni,  is  not  nutttar  of  right,  hat  may  be  permitted  f«r  fsod 
cause.    Id, 
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9.  That  a  juror  was  formerly  connected  with  the  Police  Department  of  flan  Francisco, 
and  had.  generally,  an  nnfarorable  opinion  of  persons  accused  of  crime,  la  no 
Asqnanflcatlon.     Id, 

10.  In  criminal  caaea,  jurora  may  be  awom  In  chlefp  aa  tliey  are  accepted,  or  the  ad- 
mlnlBtration  of  the  oath  may  be  delayed  vnttl  the  panel  la  completed.  In  either 
case,  the  defendant  mnat  exercise  hla  right  of  pereaiptory  etaallenge  before  the 
Jnror  ia  sworn,    /d. 

11.  In  criminal  cases,  the  test,  under  oor  statute,  of  the  exclusion  of  a  Juror  for  Implied 

hias  is,  that  he  has  formed  or  expressed  an  vnqtialifled  opinion  or  belief  in  the 
^llt  or  Innocence  of  the  accused.  To  exclude  the  Juror,  he  must  haye  a 
settled  conviction  of  the  guilt  or  Innocence  of  the  accused,  or  must  haye  ex- 
pressed such  conviction.    Id. 

12.  The  terms  *'  unqualified  opinion  or  belief  "  were  used  to  define  the  nature  of  the 
opinion  or  belief  formed  or  expressed ;  to  distinguish  between  a  mere  hypo- 
thetical opinion,  or  a  mere  casual  Impression,  and  a  decided  or  fixed  opinion. 
Id, 

18.  That  a  Juror  has  read  or  heard  a  statement  of  the  faeta  of  a  caae,  does  not,  of 
itself,  disqualify  him,  under  the  statute ;  for  he  may  not  have  formed  or  ex- 
pressed "  an  unqaalifled  opinion."  A  mere  impreaslon  or  suspicion  derived 
from  sueh  reading  or  hearing  does  not  disqualify.  The  juror  miiRt  have 
reached  a  otmohLtion  like  that  npon  whidb  he  would  be  willing  to  act  In  ordinary 
matters.     Id. 

14.  The  "  unqualified  opinion  "  intended  by  the  statu te,  usually  involves  a  belief  <fi 
the  factSt  as  well  as  a  conclusion  from  them;  and  although  a  Juror  may,  from 
reading  or  hearing  a  statement  of  the  facts,  draw  an  inference  from  It  which 
amounts  to  an  opinion,  still,  if  this  influence  or  opinion  he  conditional  or 
qualified  —  for  example,  if  it  depend  upon  the  facts  turning  out  as  stated  In 
the  account  read  or  heard  —  the  Juror  la  not,  as  a  matter  of  law.  disqualified  on 
an  exception  for  implied  hiae.    Id, 

15.  In  such  case  the  Juror  might,  under  some  circumstances,  be  excluded  for  actual 
hUu;  for  instance,  where  a  case  depended  upon  circumstances  not  in  them- 
selvea  conclusive,  if  a  Juror  had  an  opinion  which  gave  conclusive  force  to  one 
or  more  of  such  circumstances,  it  might  show  that  actual  bias  which  would 
preclude  h.m  from  fairly  trying  the  Issue.    Id. 

19.  On  exception  for  ooiwrt  lda$,  the  triers  have  the  right  to  reject  a  Jnror  on  a  cer- 
tain state  of  facts*  if  they  think  he  will  not  act  with  entire  Impartiality  even 
though  he  be  not  disqualified,  as  a  conclusion  of  law,  from  such  facts.  They 
have  an  enlarged,  though  not  an  arbitrary  discretion  in  the  matter.  They 
should  examine  the  Juror  fully,  and  are  governed  by  no  infiexlble  rules.  They 
must  Judge  by  what  they  can  dliScover,  of  the  qualities,  state  of  mind,  motives, 
and  relations  of  the  particular  juror,  and  from  their  Judgment  there  la  no 
appeal.    Id. 

17.  The  statute  makes  the  expression  of  an  unqualified  opinion,  im  law,  bias,  which 
cause,  of  Itself,  excludes  the  Juror ;  but  the  expression  of  a  less  decided 
opinion,  though  it  does  not,  a«  o  matter  of  law,  exclude  him,  may  be  sufficient 
In  itself,  or  in  connection  with  other  proof,  to  exclude  him,  if.  In  the  Judgment 
of  the  trlera,  from  what  they  can  discover  of  the.  character  of  the  Juror,  thia 
egression  or  these  other  drcumstancea  would  under  him  not  entirely  im- 
partial,   /d. 
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18.  On  tbe  trial  np<m  Indictment  for  jnucder,  the  only  witness  fer  tbe  prosecntlQB 
who  saw  the  transaction  itself,  testified  in  substance,  that  lie  and  Tun«  Hoy 
met  a  large  number  of  their  countrymen,  Chinese,  six  of  whom  took  them 
ont  into  tbe  cbapparal«  tied  him,  and  then  one  of  the  ChJneBe  atrack  Tunc 
Hoy  on  the  head  with  a  sword,  another  pierced  him  in  the  back,  when  he 
fell,  and  witness  then  escaped,  and  has  never  since  seen  him.  The  Court 
instructed  the  jury  that  if  the  evidence  of  this  witness  were  true,  defendants 
were  guilty  of  murder  in  the  first  degree:  Held,  that  the  Court  erred;  that 
snob  instruction  assumes  the  homicide,  which  was  not  proven  by  tbe  wit- 
nesa    People  y.  Ah  Fung,  187. 

19l  On  an  Indictment  for  an  aesanlt  with  intent  to  eoamit  nnirder,  defendant  plead 
guilty  to  an  assault  with  a  deadly  weapon  with  tntent  to  oommLt  bodily  injury, 
and  upon  this  plea,  was  adjudged  to  pay  a  fine  of  $1,100,  er  be  imprisoned  in 
the  county  Jail.  Defendant  appeals:  Held,  that  the  Snpmae  Court  hae  no 
jurisdiction  of  the  appeal,  the  offense  for  which  defendant  was  punished  being 
a  misdemeanor  only,  and  not  a  felony.    People  t.  Cornell,  187. 

20.  tSome  offenses  may  be  punished  either  as  felonies  or  as  misdemeanors,  and  in 
such  cases  the  punishment  infiicted  must  determine  the  csade  of  the  offense,  and 
the  right  of  appeal  depends  on  tbe  nature  and  extent  of  the  punishment 
Id, 

21.  Query,  whether  a  party  indicted  for  misdemeanor  has  an  absolute  right  to  appear 
by  attorney  and  defend,  so  as  to  prevent  the  forfeiture  of  his  bond.  People 
T.  Wolf,  885. 

22.  Defendant  owed  B.,  and  to  secure  the  debt,  made  a  bill  of  sale  to  him  of  a 
wsgon  and  team,  and  delivered  poaaLsnlsn.  Bill  of  sale  absolute  on  its  face ;  but 
there  was  an  agreement  between  defendant  and  B.,  that  B.  should  keep  the 
property  until  the  profits  thereof  had  paid  him  about  $1,000,  or  until  he  had 
been  otherwise  paid,  when  the  property  was  to  be  delivered  back  to  defendant. 
After  thU)  L..  &  teamster  of  B.,  was  directed  by  him  to  drive  a  horse  and  mule 
of  the  team  in  a  wagon  to  a  mUl  In  the  neighborhood.  L.  drove  the  team  to 
Sacramento,  instead  of  the  mill.  Creditors  of  defendant  there  levy  on  the 
wagon  and  animals.  Defendant  is  indicted  for  larceny;  and,  after  proof  on 
the  trial  seeking  to  connect  him  with  driving  the  team  to  Sacramento,  and  Its 
seizure  there,  he  offered  to  go  Into  a  statement  of  accounts  between  himself 
and  B.,  to  show  that  the  debt  to  B.  bad  been  paid  before  L.  took  the  property. 
Bnled  out,  on  the  ground  that  this  matter  "  must  be  settled  in  another  Court  :** 
Held,  that  the  Court  erred ;  that  the  facts  eought  to  be  introduced  were  compe- 
tent, as  tending  to  explain  the  transaction,  and  show  the  intent  with  which 
defendant  took  the  property,  or  as  showing  whose  property  It  was,  or  the  gen* 
eral  or  particular  title  to  it ;  that  all  the  facts  connected  with  the  title  and  the 
taking,  should  go  to  the  jury,  who  can  try  the  question  whether  the  indebted- 
ness had  been  paid.    People  y.  Stone,  369. 

28.  Larceny  is  compounded  of  the  taking  and  carrying  away  and  the  felonious 
intent.  Whatever  has  a  legal  tendency  to  show  the  intent,  is  proper  evi- 
dence.   Id, 

24.  A  mortgagee,  in  possession  of  personal  property,  has  such  a  title  that  a  felo- 
nious taking  of  the  property  by  the  mortgagor  would  be  larceny.    Id. 
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25.  A  man  may  steal  hU  own  property,  it  by  taking  it  bis  intent  be  to  charge  a 
bailee  with  the  property,  and  thus  impose  a  loss  on  him.    Id. 

S6.  On  trial  for  burglary,  the  Court  Instructed  the  jury  that  It  they  found  from  the 
evidence  that  defendant  entered  a  certain  warehouse  in  the  night  time,  and 
took  therefrom  sundry  goods  and  chattelsr  he  was  guilty  as  charged :  HeM, 
that  the  instruction  was  wrong,  because  it  ignores  the  felonious  intent  of  the 
antry,  and  the  character  of  it    People  y.  Jenkine,  431. 

27.  Demurrer  to  an  indictment  for  perjury  being  sustained,  the  District  Attorney 
took  no  exception,  but  moved  for  and  obtained  an  order  submitting  the  case  to 
another  grand  jury.  Subsequently,  The  People  appeal  from  the  order  sustain- 
ing the  demurrer:  Beld,  that  the  failure  to  except  and  taking  this  order  ^^^s 
an  acquiescence  in  the  judgment  on  demurrer,  and  a  waiver  of  any  right  to 
appeal.    People  y.  Wooeter,  435. 

See  Evidence,  1,  2. 

DAMAGES.      • 
8ae  Ejectment,  16;  Supbbme  Coubt,  2. 

DATE. 
Bee  Ejectment,  18. 

DECLARATIONS. 
8ae  Mexican  Obant,  7,  10  ;^  Limitations,  Statute  op,  7« 

DECREE. 
See  Appeal,  1;  Judgment,  8;  Moetqaqe,  24-.^9. 

DEED. 

See  Acknowledgment,  1-4;  Ejectment.  19,  20;  Estoppel.  1-3;  Evidence,  8,  4; 
Sax  Pbancisco,  64-57;  Trust  and  Tbustkb. 

DEMAND. 
See  Pbacticb,  8. 

DEMURRER. 

1.  A  demurrer  overruled  by  consent  of  parties  cannot  be  considered  in  the  Supreme 
Court.     Coryrll  v.  Cain,  567. 

Bee  Jurisdiction,   1,  2;  Pleading,   18;   Practice,  9. 

DISCRETION. 
Bee  Practice,  6,  7,  9. 

DISMISSAL  OF  APPEAL. 
Bee  Appeal,  8,  7. 
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DISTRICT    ATTORNET. 
1.  Tbe  Constltntlon  of  tikis  State  does  not  fix  the  term  of  the  office  of  Dittrlct 
>    Attorney,  but  merely  directs   (Art.  6,  sec.  7)   that  the  Legislature  shall  pro- 
vide for  his  election  by  the  people,  and  shall  fix  by  Law  bis  duties  and  com- 
pensation.    Attorney  General  y.  Brown,  441. 

a.  The  Act  of  1851,  (Wood's  Dig.  64)  proTlding  for  the  election  of  a  District- 
Attorney  in  each  county,  at  the  general  election  of  that  year,  and  every  two 
years  thereafter,  etc.,  and  the  Act  of  1855,  (Wood's  Dig.  5G1.  sees.  46  and  40) 
providing  that  the  Boar*^  of  Supervisors  in  each  county  shall  flII  vacancies  in 
the  office  of  District  Attorney,  their  appointee  to  hold  until  the  next  general 
election,  the  person  then  elected  to  hold  for  the  balance  of  the  term  of  the 
person  whose  place  he  is  elected  to  fill,  spply  to  the  city  and  county  of  San 
Francisco,  and  are  not  repealed  by  the  ninth,  nor  by  the  last  section  of  the 
Consolidstlon  Act  of  1856.    Id. 

8.  The  policy  of  the  Act  of  1851  was  to  create  uniformity  in  the  official  terms  of 
District  Attorneys,  by  filling  those  terms  at  fixed  periods.    Id, 

4.' The  object  of  the  nintn  secuon  of  the  Consolidation  Act  of  1856,  was  not  to 
repeal  the  general  law  of  1855,  relative  to  filling  vacancies,  but  to  provide  for 
cases  not  embraced  by  the  general  law  —  that  is,  for  certain  local  offices, 
made  elective  by  the  people,  peculiar  to  San  Francisco,  and  for  which  no 
provision  had  been  made.    Id, 

DIVORCE. 
See  Mabbiagb  and  Divobcb, 

ELECTION    OF   REMEDIB& 
See  Mechanic's  Lon,  4. 

EMBEZZLEMENT, 
See  PBACTicn. 

EQLITY. 

See  Appbal,  1 ;  Cobpobations,  4-11 ;  Estates  of  Dbcbasid  Pbbsons,  24 ;  Land- 
LOBD  AND  Tenant,  14,  15;  Lien,  1;  Jddombnt,  8;  Mobtgaob,  6-22,  82;  Re- 
plevin, 1 ;  Tbnant  in  Common,  1,  2. 

ERROR. 

1.  A  refusal  to  give  an  instruction  cannot  be  urged  as  error,  for  the  first  time,  on 
a  petition  for  rehearing  in  the  Supreme  Court  Payne  d  Dewey  v.  Tr^^ad- 
weU,  220. 

See  Cbiminal  Law,  8,  4;  Limitations,  Statuai  or,  5;  Supbbmb  Coubt,  8. 

EJECTMENT. 

1.  Where,  In  suit  for  a  mining  claim,  plaintiff  in  his  complaint  states  the  par- 
tlcular  facts  constituting  his  title,  and  on  that  title  seeks  a  recovery,  and  the 
answer  denies  sach  title,  plaintiff  must  prove  his  title  as  averred,  at  least  in 
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substance,  and  he  cannot,  against  defendant**  objection,  recoTer  on  another  ul6 
dIflPerent  title.     Eagan  v.  Delawey,  86. 

2,  And  where,  in  such  case,  plaintiffs  were  permitted  to  prore  and  recover  •■  a  title 
other  than  the  one  so  set  up,  it  was  error  in  the  Court  below  to  refuse  a  new 
trial,  the  motion  for  which  was  based  on  affidavit  of  defendant  that  he  was 
taken  by  surprise  arising  out  of  the  fHime  of  the  plcadinga,  and  tiiat  he  co«ld 
have  rebutted  plalntlifs*  ease  but  for  this  sarprlse.    id. 

8.  IB  ejectment,  the  only  facto  necessary  to  be  alleged  are,  that  the  ptalatlff  Is 
seioed  of  the  premises,  or  of  some  estote  therein  In  fee,  or  for  life,  or  for  years, 
according  to  the  fact,  and  that  the  ^feadattt  was  in  their  posseseion  at  the 
commencement  of  the  action,  and  withholds  the  possession  from  plaJntflf.  The 
seisin  Is  the  fact  to  be  alleged.  It  Is  a  pleadable  and  issnable  fact,  to  be 
established  by  conveyances  from  a  paramount  soaroe  oC  titie^  or  by  evidence  of 
prior  possession.    Payne  <£  Dewey  v.  Treadtcell,  220. 

4.  There  is  no  necemity.  In  a  complaint  in  ejectment,  of  negatlvlhg  the  possible 
rightful  character  of  defendant's  possession.  Such  possession  is  a  pleadable 
tind  issuable  fact;  but  if  it  rest  upon  any  existing  right,  defendant  must  show 
tt  afHrmaflvely  ha  his  defense.    Id. 

C  At  alle^tlta  that  the  possession  of  defendant  is  "wrongful  or  unlawful,*'  Is 
not  the  statement  of  a  fact,  but  of  a  conclusion  of  t^w.  The  itords  are  mere 
surplusage,  and  though  they  do  not  vitiate,  they  do  no  good.    Id. 

6.  On  the  trial  in  ejectment,  plaintiff  can  rest  his  case,  in  the  first  instance,  upon 

proof  of  his  seizin,  and  of  the  possession  by  defendants.  From  these  facta, 
when  established,  the  law  iinplies  a  right  to  the  present  possession  In  the 
plaintiff,  and  a  holding  adverse  to  that  right  in  the  defendants.     Id. 

7.  Where  plaintiff  has  been  in  possession  of  the  premises  for  which  he  sues,  *lt  will 

be  sufficient  for  him  to  allefte  such  possession,  and  the  entry,  ouster  and  con- 
tinued withholding  by  the  defendant.  Sueh  allegations  are  proper  when  they 
correspond  with  the  facts,  but  they  are  not  essential.  In  this  St#te,  possession 
does  not  always  accompany  the  legal  title,  as  the  statute  authorizes  a  sale  and 
conveyance  of  land  held  adversely  by  third  persons.    Id. 

B.  Where  the  coaaiplaint  in  ejectment  avers  the  ownership  and  right  of  plaintiff,  and 
the  poB^ession  and  withholding  by  defendant  In  general  terfoe,  without  stating 
any  time  when  plaintiffs'  title  accrued  or  existed,  and  without  making  any 
allegation  as  to  damages  for  rents  and  profits,  but  simply  praying  Judgment 
therefor  In  a  given  sum,  and  the  complaint  is  demurred  to  as  not  stating  faota 
BuHlcIent,  and  a  general  Judgment  for  possession,  and  |2,250  damages  is  given  : 
Held,  that  damages  cannot  be  recovered  for  any  period  preceding  the  commence- 
ment of  the  action ;  but  that  this  point,  to  wit :  that  the  complaint  does  not 
support  the  Judgment  for  damages,  cannot  be  raised  for  the  first  time,  on  peti- 
tion, for  rehearing  in  the  Supreme  Court — the  defendant  on  the  first  hearing  In 
this  Court,  having  put  his  objection  to  the  general  Judgment  for  damages,  on 
the  ground  of  error  in  the  charge  of  the  Court  below  to  the  Jury,  and  of  error 
In  the  admission  of  evidence  as  to  the  rents  and  profits ;  the  point  of  his  objec- 
tion being,  that  a  recovery  for  rents  and  profits  beyond  three  years,  was  barred 
by  the  statute,  and  this  Coart  having  decided  against  hhn,  because  tlte  point 
was  not  properly  presented  by  the  record.    Id, 
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il  WlMve  tenttfeB  ftre  eTa)tn«d  tor  rue  and  ocetipati<m  prior  to  tho  eonunenceineiit 
of  the  action,  tlie  «ompteitit  mtnt  state  th«  title  of  plaintiff  aa  existing  at  some 
prior  date  (to  be  designated)  and  as  continuing  up  to  the  commencement  of 
the  action,  and  the  entry  «f  defendant  »t  some  date  snbMqnent  to  thftt  of  the 
alleged  title.    14, 

10.  In  this  case,  the  Judgment  for  damages  must  stand,  as  thta  Court  has  no  means 
of  determining  the  manner  In  which  the  damages  were  made  up  by  the  Jury,  or 
whether  any  damages  for  the  period  preceding  the  commencement  oC  the  action 
were  found.    JA, 

11«  Where  the  Coort  below  charged  the  Jury,  among  otiier  things,  that  if  they  found 
for  plaintiff,  he  was  entitled  to  recoirer  the  yalue  of  the  use  and  occupation 
from  October,  1868  —  a  period  long  anterior  to  the  commencement  of  the  action, 
the  complaint  not  containing  any  aTerment  as  to  the  time  when  plalntilTs  title 
accrued  or  existed,  etc. —  and  the  defendant  excepted  generally  to  all  of  the 
charge,  and  followed  this  general  exception  up  by  a  specification  of  certain 
portions  of  the  chaise  to  which  his  exception  was  particularly  directed :  Held, 
that  this  general  exception  did  not  coyer  the  charge  as  to  damages.     Id. 

13.  Plaintiff,  January  lOtii,  1868,  In  a  ault  entitled  "O.  Y.  M.  and  cftk^n,  com- 
909ing  tke  WiaccnMn  Quartz  Minino  Oo^"  a  corpora tloo,  attached  a  quaits  mill 
and  ledge  belonging  to  the  corporation.  June  2<rai,  1858,  the  complaint  was 
amended,  so  as  to  make  the  corporation,  as  •such,  tiie  party  tfefeoda&t,  and 
Judgment  was  rendered  against  the  company  Aogost  14th.  1858,  the  property 
sold,  and  plaintiff  the  purchaser.  October,  1857,  W.  received  from  the  cor- 
poration a  chattel  mortgage  on  this  property,  had  decree  of  foreclosure  August 
9th,  1858,  sale  October  following  —  W.  the  purchaser.  Defendants  here  are  In 
possession,  under  Sheriff's  sale  on  the  decree.  Plaintiff  claims  title  under  his 
Judgment  and  sale :  Held,  that  he  cannot  recover ;  that  he  acquired  no  lien  by 
his  attachment,  because  the  property  attached  belonged  to  the  corporation, 
which  was  not  a  party  to  the  suit  untn  after  the  leyy  and  return  of  the  writ ; 
that  plainttff's  rights  attach  tmly  from  the  date  of  his  Judgment,  August  14th, 
18r>8,  and  his  Hen  being  subsequent  to  the  Hen  of  W.*s  Judgment,  August  9th, 
1858,  under  which  defendants  claim,  the  latter  haye  the  better  right.  Collina 
T.  Montgomery,  898. 

18.  A  complaint  in  ejectment  describing  the  premises  aa  '*  lot  No.  1  In  block  No.  28 
as  per  plot  of  the  town  of  Red  Bluff,  as  laid  out  by  the  Red  Bluff  Land  Cor- 
poration in  1853,  being  on  the  corner  of  Main  and  Sycamore  streets,  twenty- 
flye  feet  on  Bialn  by  one  hundred  and  fifteen  feet  on  Sycamore,  and  running 
back  to  the  alley,"  and  specifying  the  county  In  which  they  are  situated  by 
the  terms  "  in  said  county,"  referring  to  the  designation  *'  county  of  Tehama," 
In  the  title  of  the  suit,  sufficiently  describes  the  premises.  The  description  by 
metes  and  bounds  Is  required  only  so  far  as  they  may  be  necessary  to  identify 
with  certainty  the  property.    DoU  y.  Feller,  482. 

14.  In  actions  to  recover  real  property,  the  complaint  need  not  state  the  residence 

of  either  of  the  parties;  the  statute  provides  for  the  frkil  In  certain  counties, 
and  tbe  situation  of  the  premises,  not  the  residence  of  the  parties,  determines 
the  county.    14^ 


Digitized  by 


Google 


666  INDEX, 

16.  Failure  of  defendant  In  ejectment  to  appear  when  the  canse  is  called  for  trial  — 
an  answer  heing  In  —  authorizes  the  Court  to  try  it  without  a  Jury.     Id. 

16.  Where  In  ejectment  the  facts  found  by  the  Court  authorised  a  Judgment  for  po»> 

session  but  not  for  damages,  the  Judgment,  being  for  possession  and  damages, 
was  affirmed  in  the  Supreme  Court,  upon  respondent's  remitting  the  damages 
and  paying  costs  of  appeal.    Id, 

17.  M.  had  a  lease,  dated  December,  1849,  from  Sutter,  through  his  agent,  8.,  con- 

taining a  clause  of  purchase  of  the  land  during  the  lease.  April,  1850,  M. 
received  a  letter  from  Sutter,  directed  to  S.,  his  agent,  and  M.,  in  which  Sut- 
ter stated  that  he  had  sold  to  M.  the  land  in  dispute  for  $2,800,  two  hundred 
dollars  of  which  had  been  paid,  and  the  balance  was  to  be  paid  in  three  equal 
payments  of  six  hundred  dollars,  for  which  M.  was  to  execute  his  notes,  and 
reform  the  lease  so  as  to  relinquish  his  right  to  purchase  the  balance  of  the 
land  leased ;  that  M.  was  to  have  a  bond  for  forty  acres  of  the  land,  and  the 
balance  of  the  land  he  was  to  haye  at  any  time  during  the  continuation  of  the 
lease,  upon  the  payment  of  eight  hundred  dollars  additional;  that  M.  then 
and  there  executed  the  three  notes  for  six  hundred  dollars  each,  and  8.,  as  the 
attorney  of  Sutter,  executed  and  deliyered  to  M.  a  bond  for  the  forty  acres, 
and  changed  and  reformed  the  lease.  M.  took  possession  of  a  portion  of  the 
land  on  the  execution  of  the  original  lease.  Prior  to  October  22d,  1850.  M. 
paid  the  $2,800,  and  Sutter,  by  his  then  attorney,  F.,  executed  to  M.  a  deed 
for  the  land  in  dispute.  PlalntUfs  receiyed  from  Sutter  a  deed  of  the  land, 
dated  May  3d,  1850,  made  in  pursuance  of  an  agreement  between  the  parties, 
dated  January  26th,  1850.  Plaintiffs  also  had  another  deed  from  Sutter,  dated 
Noyember  20th,  1850.  When  plaintiffs  purcliased,  they  had  notice  of  M.*s 
equity  and  Interest  In  the  land.  Held,  that  this  letter  constituted  a  yalld  agree- 
ment as  to  the  land,  and  when  taken  in  connection  with  the  execution  of  the 
agreement  by  the  deed  of  Sutter  to  M.,  by  his  agent,  F.,  in  April,  1850,  with 
the  possession  of  the  premises  by  M.,  notice  to  plaintiffs  of  M.*s  rights  makes 
out  an  equitable  title  in  M.  auffleient  to  defend  In  ejectment  by  plaintiffa.  De- 
Rutte  y.  Muldrow,  505. 

18.  The  fact  that  such  letter  had  no  date  is  not  essential,  either  by  Spanish  or  com- 
mon law,  to  make  the  letter  a  perfect  agreement.  The  transaction  being  closed 
by  F.  a  day  or  two  subsequently,  and  the  notes  of  M.  taken  in  execution  of 
the  agreement,  the  omission  as  to  date  oould  be  supplied  by  the  notes.    Id, 

19.  Where  a  deed  of  land  In  Toba  county,  California,  describes  the  grantor,  William 
Johnson,  as  "of  the  Island  of  Hawaii,  Sandwich  Island."  and,  after  desig- 
nating the  property  in  which  the  interest  of  the  grantor  is  conyeyed  as  the 
tract  sli>  1  in  the  county  of  Yuba,  and  known  as  "Johnson's  ranch,*'  and 
giying  its  boundaries,  proceeds  to  state  that  the  ranch  was  originally  granted 
to  Pablo  Qutleras  by  the  Mexican  Goyernment,  and  has  since  been  confirmed 
io  the  party  of  the  /Irst  part,  by  the  Board  of  Commissioners  to  ascertain  and 
settle  priyate  land  claims  in  California;  and  then  in  ejectment  on  a  patent 
from  the  United  States  to  William  Johnson,  for  this  land  —  the  patent  beln;; 
In  eyidence,  and  referring  to  Johnson  as  claimant,  and  as  the  person  filing  the 
petition  before  the  Land  Commission,  for  confirmation  of  his  claim  under  the 
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grant  to  Pablo  Gutieras,  bat  Dot  mentlonlngr  the  residence  of  Johnson  —  this 
deed  Is  offered  In  evidence,  and  objected  to,  on  the  ^oimd  that  there  was  do 
proof  of  the  Identity  of  the  William  Johnson  of  the  deed  with  the  William 
Johnson  of  the  patent :  Held,  that  the  deed,  from  the  Identity  of  names,  and 
by  its  reference  to  the  source  of  title,  contains  sufficient  prima  facie  evidence 
as  to  Identity  of  person  to  admit  It  in  evidence;  that  before  additional  proof 
of  snch  identity  conld  be  required,  some  circumstances  must  be  shown  to 
create  doubts  upon  the  point    Mott  v.  Smith,  633. 

to.  In  this  case,  the  original  deed  was  produced  in  Court,  and  the  case  tried  in  Yuba 
county,  where  Johnson  had  formerly  lived  for  years,  and  where  his  signature 
could,  probably,  have  been  easily  proved  or  disproved,  had  there  been  any 
suspicion  as  to  its  genuineness.    Id. 

21.  A  complaint  in  ejectment  should  not  set  oat  the  mesne  conveyances  through 

which  plaintiffs  deraign  title.  These  are  matters  of  evidence,  not  of  pleading, 
and  should  be  striclcen  from  the  complaint,  on  motion.    Owrytll  v.  0<Un,  567. 

22.  In  this  case,  the  complaint  should  only  have  averred  that  on  some  day  desig- 

nated, plaintiffs  were  possessed  of  the  land,  describing  it;  that  while  thus  pos- 
sessed, defendant  entered  upon  the  same  and  ousted  them,  and  has  ever  since 
withheld  the  possession  from  them,  to  their  damage,  specifying  such  sum  as 
might  cover  the  value  of  the  use  and  occnpatlon  from  the  date  of  the  ouster 
Id, 

23.  The  fact  that  a  complaint  in  ejectment,  in  addition  to  deacrlbing  the  premises 

by  metes  and  bounds,  also  designates  them  as  one-half  of  a  certain  pre-emption 
claim  taken  up  by  one  Morris  —  from  whom  plaintiffs  traced  title  —  in  1S50, 
and  surveyed  by  the  County  Surveyor,  and  recorded  in  conformity  with  the 
statute,  does  not  make  It  essential  to  plaintiffs'  recovery,  as  against  a  defendant 
in  possession,  that  they  should  allege  in  their  complaint,  and  on  the  trial  prove 
such  facts  as  will  bring  them  within  the  provisions  of  the  pre-emption  laws  of 
the  United  States,  or  the  Possessory  Act  of  this  State.  The  designation  of 
the  property  as  part  of  a  pre-emption  claim  does  not  preclude  the  claimants 
from  relying  npon  any  other  source  of  title  than  the  United  States  or  the  State. 
Id. 

24.  The  general  rale  that,  in  ejectment,  the  claimant  must  recover  upon  the  strength 

of  his  own  title,  and  not  upon  the  weakness  of  his  adversary's,  and  that  bis 
action  will  be  defeated  if  defendant  shows  title  out  of  him,  and  In  a  third 
party,  has  in  this  State  been  quallOed  and  limited.    Id. 

26.  In  this  State,  although  the  larger  portion  of  the  mineral  lands  belong  to  the 
United  States,  yet  defendant  cannot  defeat  an  action  for  mining  claims,  water 
privileges  and  the  like,  by  showing  the  paramount  title  of  the  Government. 
Our  Courts,  in  determining  controversies  between  parties  thus  situated,  pre- 
sume a  grant  from  the  Government  to  the  first  approprlator.  This  presump- 
tion, though  of  no  avail  against  the  Government,  is  held  absolute  in  such 
controversies.    Id. 

26.  In  controversies  respecting  public  lands,  other  than  mlnerel  lands,  the  title,  as 
between  cltisens  of  the  State,  where  neither  party  connects  himself  with  the 
government,  is  considered  vested  In  the  first  possessor,  and  to  proceed  from 
him.    This  possession  must  be  actual  and  not  constractive ;  and  the  right  It 
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conffin  mutt  be  dtetljigalihed  Crom  tbe  r^ht  glrea  bf  flie  Poimmutj  Act  of 
th«  State.    Id. 

27.  ▲  party  relying  on  the  PoMessoiy  Aet  of  the  State  must  allow  compliance  with 

Its  provisions,  and  can  then  maintain  an  action  for  the  poisesslon  of  lands 
occupied  for  cnltlvatlon  or  grazing,  withoat  showing  an  aetoal  enclosnra  or 
actual  possession  of  the  whole  claim.    Id, 

28.  Where  plaintiif  relies  not  on  the  Possessory  Act  of  the  State,  hot  on  the  prior 

possession  of  himself,  or  of  parties  through  whom  he  claims,  such  possession 
must  be  shown  to  haye  been  actual  In  him  or  them ;  and  by  actual  possession 
is  meant  a  subjection  to  the  will  and  dominion  of  the  claimant,  and  Is  usually 
eyidenced  by  oocnpatlon,  by  a  substantial  enclosure,  by  cultlyatlon  or  by  appro- 
priate use,  according  to  the  particular  locality  and  quality  of  the  property. 
Id. 

29.  Where,  In  ^oetneBt,  tlie  ouster  was  alleged  to  hare  taken  place  hi  June,  1806, 

while  the  title  of  plalnttff  was  alleged  to  haye  accrued  only  in  Ifiay,  1859: 
Held,  that  If  this  was  not  a  clerical  error,  it  la  a  defect  which  cannot  be  taken 
advantage  of  after  Terdtet.    At. 

See  HusBAjiD  AMD  Wxn^  e»  7;  Liudlobd  akd  Tuums^  1;  MaxirAw  Gami;  t-U, 

19-22. 

ESTATES  OF  DECEASED  PEBSON& 

!•  nw  brother  ef  deeeaeefl  kelng  entitled  to  tettere  of  edntaistratlon  on  the  estate, 
gave  D.,  a  stranger,  a  writing  requesting  the  Court  to  appoint  htm  admlnle- 
trator.  D.  applied  for  letters,  annexing  to  hia  petition  said  writing.  At  the 
heuring,  the  brother  naked  leave  to  withdraw  the  writing,  opposed  tiie  appoint- 
ment  of  D.,  and  prayed  letters  to  himself :  H^d,  that  the  brother  waived  his 
right,  and  that  having  encouraged  D.  to  go  to  the  expense  and  trouble  of 
applying  for  letters  of  administration,  he  is  estopped  from  withdrawing  hla 
ash-ent  and  waiver,  or  renunciation.    Betate  of  Ricfiard  Kirilan,  161. 

2.  The  mere  fact  that  one  Is  not  of  kin  te  the  deoeased  *ies  not  incapacitate  him 
to  hold  the  office  of  administrator.  A  stranger  is  legally  competent,  though  the 
other  parties  named  in  the  fifty-second  section  of  the  Act  concerning  the 
Estates  of  Deceased  Persona  (Wood*s  Dig.  896)  are  entitled  to  priority.     Id. 

8.  The  sixty-sixth  section  of  that  act  does  not  restrict  the  power  of  appointment 
given  in  the  fifty-second  aection.  The  object  of  this  section  —  the  sixty-sixth 
—  authorising  the  appointment  of  some  competent  person  at  the  request  of  the 
person  entitled,  to  be  Joined  with  such  parson,  ipas  to  allow  those  entitled  te 
letters  the  aid  of  others  more  competent.    Id. 

4.  The  proviso  In  the  fifty-second  section  of  the  Act  to  Regulate  the  Settlement  of 

the  Estates  of  Deceased  Persons,  as  amended  by  the  Act  of  April  23d,  1856, 
extends  to  all  the  classes  of  persons  designated  In  the  section,  and  is  not  lim- 
ited to  persons  embraced  within  the  tenth  class;  and  a  surviving  partner, 
though  a  brother,  where  the  partnership  existed  at  the  time  of  the  death  of 
the  intestate,  cannot  be  administrator  of  the  estate.    Cornell  T.  Gallaher,  887. 

5.  An  executor  or  administrator,  holding  a  debt  against  the  estate  of  the  deceased, 

cannot  pay  himself  and  claim  a  credit,  when  he  has  never  presented  his  claim 
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for  allowance  to  the  Probate  Judge.    The  statute  requtrei  efatms  against  the 

e5?tate  to  be  prP5»«»nted  In  accordance  with  fta  directions,  whether  the  claims  be 
held  by  executors  and  administrators,  or  by  other  creditors  of  the  deceased ; 
and  If  not  so  presented  within  ten  months  from  publication  of  notice  for 
presentation,  they  are  barred.     Estate  of  James  A,  Taylor^  deceased,  434. 

6.  W.  died,  leaving  a  widow  and  three  minor  children.     The  widow  administered, 

and,  as  administratrix,  presented  a  petition  to  the  Probate  Court,  stating  that 
tfie  had  agreed  to  sell  the  real  estate  of  the  lateatate  to  the  plalntlflT  for  13,000, 
and  to  procure  an  order  of  Court  for  the  aale,  asking  the  Court  to  confirm  this 
agreement ;  and  asking  further,  that,  If  tha  Court  should  refuse  so  to  confirm, 
then  for  a  general  order  of  sale  upon  the  petition,  which  sets  up  other  facts, 
usual  in  such  cases.  The  Court  made  an  order  to  show  cause,  etc.,  and  at  the 
same  time  appointed  a  ^ardlan  for  minor  and  absent  heirs,  who,  on  the  same 
day,  consented  to  a  decree  of  sale.  No  serrice  of  the  order  to  show  cause  was 
made  on  the  heirs.  This  decree  confirms  the  agreement  with  plaintiff,  directs 
a  deed  to  be  made  to  him,  and  afterwards  proceeds  to  order  a  rule  upon  the 
heirs  to  show  cause  why  a  sale  at  public  auction  should  not  be  made.  After- 
wards a  second  decree  of  sale  was  made,  in  the  usual  form :  Held,  that  this 
agreement  for  a  priyate  sale  did  not  render  the  decree  of  the  Court  for  a 
public  sale  yoid;  that,  although  this  agreement  could  not  bind  the  estate,  yet 
It  wtLB  not  against  public  policy  and  void.    Stuart  y.  Allen,  478. 

7.  Had,  farther,  that  to  make  such  agreement  void  ts  against  public  policy,  the 

necessary  effect  of  it  must  be  to  contrayene  some  positive  right  or  duty ;  that 
the  duty  of  the  administratrix  is  not  necessarily  Inconsistent  with  an  agree- 
ment to  ask  an  order  of  sale  upon  consideration  that  a  purchaser  will  glye  an 
agreed  sum  at  the  sale;  that,  so  far  as  bcr  own  Interest  was  concerned,  there 
was  no  objection  to  such  an  arranj^ement,  and  if  the  sale  was  to  be  public, 
probably  no  good  reason  exists  for  holding  that  the  administratrix  should  not 
provide  or  assure  herself  in  this  way  that.  If  sold,  the  property  would  bring 
a  reasonable  price,  before  proceeding  to  take  steps  to  have  the  sale  ordered 
—  the  propriety  of  ordering  the  sale,  and  confirming  it  afterwards,  being  still 
left  to  the  Court,  uniniiuenced  by  any  soch  agreement    Id, 

&  Held,  farther,  that  the  decree  is  not  void  because  of  the  defect  In  the  petition, 
i^ich  prays  not  simply  for  a  decree  of  sale  —  the  proper  course  —  but  seeks, 
as  its  main  object,  the  confirmation  of  the  agreement  for  a  private  sale  to 
plaintiff ;  that,  though  the  petition  was  demurrable  for  this  cause  —  asking, 
as  it  did,  what  the  Court  could  not  grant  —  yet,  as  the  petition  presented  all 
the  facts  necessary  to  give  the  Court  Jurisdiction  of  the  matter  of  sale,  it  was 
sniBclent  to  support  the  decree  when  attacked  collaterally,    id. 

0.  Held,  further,  that  the  decree  and  proceedings  are  not  void,  on  the  ground  of 
Inconsistency,  in  this:  that  the  first  order  confirms  the  agreement  with  plain- 
tiff, and  then  requires  the  parties  to  show  cause  why  the  land  should  not  be 
sold ;  and  the  second  decree  orders  the  property  to  be  sold,  as  usual  In  such 
cases :  that  this  course  was  an  irregular  and  Improper  exercise  of  Jurisdiction, 
but  that  these  Irrefrntarltles  and  defects  must  be  corrected  on  appeal,  and 
cannot  be  Indirectly  attacked.     14, 
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10.  The  Coart  had  no  power  to  confirm  this  private  sale,  and  the  order  to  that  effect 

was  void ;  but  this  act  of  the  Court,  though  an  assumption  of  power,  did 
not  dlyest  It  of  Its  rightful  powers.  It  had  power  to  order  a  sale  of  the  land* 
and  this  power  was  exercised  by  Its  final  or  second  decree.    14, 

11.  The  power  of  the  Probate  Court  to  order  a  sale  of  the  real  estate  of  the  de- 

ceased, results  from  the  fact  that  the  personal  estate  In  the  hands  of  the 
administrator  is  InsuiBcient  to  pay  debts,  etc.    Id, 

12.  To  the  exercise  of  jurisdiction,  in  ordering  a  sale  of  the  real  estate.  It  Is  not 

necessary  that  there  should  be  a  literal  compliance  with  the  directions  of  the 
statute.  A  substantial  compliance  is  enough.  Nor  is  it  essential  that  there 
should  be  in  the  petition  Itself,  and  without  reference  to  any  other  paper  or 
thing,  a  statement  of  these  facts.  The  main  fact  required,  is  the  avennent  of 
the  Insufficiency  of  personal  assets,  and  mere  formal  defects  in  the  mode  of 
statement  would  not  affect  the  Jurisdicticm.    Id. 

IS.  So  far  as  the  question  of  jurisdiction  is  concerned,  it  is  immaterial  whether  the 
Btatements  of  the  petition  be  true  or  not;  the  jurisdiction  rests  upon  the  aver- 
ments of  the  petition,  not  upon  their  proof.    Id, 

14.  Where  the  petition  for  the  sale  of  real  estate,  after  setting  out  the  debts,  pro- 

ceeds, **  that  the  personal  property  of  said  estate,  which  will  appear  by  refer- 
ence to  the  inventory  now  on  file,  is  not  more  than  is  sufficient  for  the  use  and 
support  of  the  family  of  said  decedent,  and  is  wholly  insufllcient  to  pay  said 
Indebtedness,  and  that  it  is  necessary  to  sell  real  estate  to  pay  the  same ;"  and 
after  giving  some  further  matter,  concludes:  "Petitioner  further  alleges,  that 
the  inventory  heretofore  filed  gives  a  description  of  all  the  real  estate  of 
which  the  intestate  died  seized,  and  the  condition  and  value  thereof,  which 
said  inventory  is  made  a  part  of  this  petition :"  Held,  that  the  petition  con- 
tains a  sulBcient  averment  as  to  the  *' amount  of  personal  estate  that  has 
come  to  his  hands,  and  how  much  thereof.  If  any,  remains  undisposed  of,'* 
within  the  statute;  that  the  reference  to  the  inventory  makes,  for  all  purposes 
of  the  reference,  the  inventory  a  part  of  the  petition,  and  the  amount  of  the 
personal  estate  is  shown  by  the  inventory,  as  Is  also  the  value.    Id. 

15.  The  question,  argued  by  Justice  Baldwin,  In  Gregory  r.  MoPher$im,  (18  Cal. 

502)  as  to  the  necessity  of  setting  forth  —  In  a  petition  by  an  executor  to  sell 
real  estate  —  as  a  jurisdictional  fact,  the  amount  of  personal  estate  that  hai 
come  to  his  hands,  is  still  open  in  this  Court  —  that  case  not  being  aathoHty, 
because  the  Justices  deciding  it  did  not  concur  in  the  grounds  of  th«lr  Judg- 
ment, as  appears  In  the  report.    I4» 

16.  The  prayer  of  the  petition  in  this  case  is  In  the  alternative,  and,  therefore,  the 

petition,  as  a  pleading,  was  defective,  but  this  defect  does  not  go  to  the  Juris- 
diction of  the  Court ;  but.  If  the  true  construction  of  the  petition  be  that  It  prays 
for  a  sale  only  in  the  event  that  the  agreement  with  plaintiff  is  not  confirmed, 
still,  perhaps,  even  then,  the  jurisdiction  of  the  Court  would  not  be  affected. 
Id. 

17.  Query:  Whether,  under  the  Act  of  1861,  relative  to  the  estates  of  deceased  per- 
sons, in  the  petition  for  the  sale  of  real  estate,  which  shows  that  the  personal 
sstate,  whether  diqposed  of  or  not,  Is  InsoflBclent  to  pay  the  debts,  It  be  fs«>tlal 
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•iBo  to  aver  h<yw  mnch  of  the  perBonal  estate  has  been  disposed  o( ;  or  whether 
the  sole  Jurisdictional  fact  Is  that  required  hy  the  one  hundred  and  fifty-fourth 
section  of  the  act,  making  the  one  hundred  and  flfty-flfth  and  one  hundred  and 
fifty-sixth  sections  thereof  mere  modes  to  iplTe  effect  to  the  subsUntlve  power 
conferred  In  section  one  hundred  and  flfty-four,  and  hence  —  like  other  statu- 
tory means  to  carry  out  a  power  —  mere  directions  to  the  Court  In  the  exer- 
cise of  iu  Jurisdiction,  and  not  conditions  to  the  existence  of  the  Jurisdiction. 
Id. 

18.  In  this  case,  the  petition  and  inventory  referred  to  therein  are  to  be  regarded  as 

one  pap«M-,  so  far  as  concerns.a  statement  of  the  facts  which  they  contain :  and 
when  the  petition  states  that  the  personal  property  of  the  estate,  which  will 
be  shown  by  the  inventory,  is  Insufflciont.  this  averment,  though  Informal  and 
indirect,  is  equivalent  to  saying  that  the  personal  estate  mentioned  in  the 
Inventory  is  still  on  hand,  and,  therefore,  undisposed  of.  The  statement  Is  of 
a  fact  existing  at  the  time  of  the  filing  of  the  petition  —  and  that  fact  is,  that 
the  property  of  the  estate  is  shown  by  the  Inventory,  and  is  insufficient  to  pay 
the  debts,  etc. ;  and  if  It  be  the  property  of  the  estate,  it  has  not  been  dis- 
posed of.    Jd. 

19,  In  cases  of  this  sort,  where  titles  to  real  estate  will  be  Injuriously  affected  by 

holding  Probate  Courts  to  great  strictness  of  proceeding,  a  fair  and  liberal 
construction  should  be  given  to  their  acta,  whenever  It  can  he  legally  done. 
Jd, 

to.  Taking  the  petition  and  inventory  together,  in  this  case,  the  description  of  the 
real  estate  Is  not  so  defective  as  to  render  the  sale  void  upon  its  face.  To 
require  an  accurate  or  exact  description  is  too  strict  a  rule.    Id. 

21.  Where,  upon  petition  by  the  administrator  to  aell  real  estate  of  the  deceased, 

to  pay  debts,  the  usual  order  for  minor  and  absent  heirs  to  show  cause,  etc.. 
was  entered,  and,  on  the  same  day  a  guardian  ad  Uiem  waa  appointed  for 
such  heirs,  who,  on  the  same  day,  appeared,  and  consented  to  an  order  of 
ssle,  which  was  accordingly  then  made :  Held,  that  this  order  of  sale  is  not 
void,  on  the  ground  that  the  order  to  show  cause,  etc.,  was  not  served  on  the 
minor  heirs,  and  that  the  guardian  was  appointed,  and  the  order  to  show 
cause  made  on  the  same  day.    Id. 

22.  The  statute  is  silent  as  to  the  time  when  the  guardian  ad  litem  is  to  be  ap- 

pointed ;  and  the  order  of  sale  Is  not  void  because  a  copy  of  the  order  for  the 
minor  heirs  to  show  cause  was  not  served  on  such  heirs  before  said  appoint- 
ment.    Jd. 

28.  After  the  guardian  ad  litem  hi  this  case  had  appeared  and  consented  to  an  order 
of  sale,  the  Court  had  Jurisdiction  over  the  subject  and  the  parties.  At  what 
time,  after  this,  the  Court  should  act  on  the  petition,  was  within  Its  discretion. 
Id. 

24.  Query:  Whether  the  various  eirenmstances  of  this  ease,  the  irregnlaritles,  the 
price  for  which  the  property  was  sold.  Its  real  value.  Its  consideration,  the 
effect  of  these  things  upon  the  sale,  entitle  the  infant  helra  to  come  Into  a 
Court  of  Bqnlty  to  set  aside  the  sale.    /A. 

26.  The  point  decided  here  is,  that  the  objections  made  to  the  sale  are  not  suA 
dent  to  render  it  void  upon  the  face  of  the  proceedings.    Id, 
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2C.  BxecntOM  may  Insf-ftnte  an  action  for  the  recovery  of  Hmber  cnt  and  reraoyed 
from  the  estate,  under  the  general  authority  conferred  upon  them  hy  the 
statute.  No  special  authorization  from  the  Probate  Court  la  requisite  In  such 
cases.     Halieek  ▼.  Mia>er,  074. 

Bee  Plbadinq,  10-lS. 

BSTOPPBU 

1.  The  acceptance  of  a  deed  does  not.  In  favor  of  a  stranger  —  that  !■»  one  neither 

party  nor  privy  to  the  deed  —  estop  the  grantee  in  fee  from  showing  that  the 
grantor  had  no  title  at  the  date  of  the  deed.    Schuhman  ▼.  Oftrratt,  100.   ' 

2.  Estoppels  are  mutual,  and  bind  both  parties  or  neither ;  and  as  a  person  neither 

party  nor  privy  to  a  deed  is  not  bound  to  acknowledge  a  title  under  It,  ao  the 
grantee  In  the  deed  is  not  bound  by  It  in  favor  of  such  person.    Id. 

8.  Whether  this  principle  would  be  affected  by  the  fact  that  the  grantee  in  such 
case  obtained  actual  possession  under  his  deec^  no'l  determined.    Id, 

4.  In  this  case,  which  was  ejectment  for  a  lot  purchased  by  plaintiffs  of  B.,  It  was 
held,  that  defendant  had  so  recognized  the  title  of  B.  as  to  be  estopped  from 
now  disputing  It    Dotpner  v.  Ford^  846. 

Bee  Estates  or  Dacbashd  Pbbsons,  1 ;  Sajn  Fbancibco,  44-46. 

EVIDENCE. 

1.  To  convict  a  defendant  of  larceny  upon  the  testimony  of  an  accomplice,  together 

with  corroborating  evidence,  the  corroborating  evidence  must  connect  the 
defendant  with  the  offense  charged.  It  Is  not  sufficient  that  It  corroborate  the 
accomplice  as  to  the  ftict  that  a  larceny  was  committed.  People  ▼.  Bckert, 
110. 

2.  McB..  the  accomplice,  swore  to  tha  larceny  by  the  defendant     The  Court  In- 

structed the  Jury,  '*  that  though  the  witness  McB.  was  Impeached,  if  his  testi- 
mony was  corroborated  by  the  testimony  of  witnesses  unlmpeached,  they  were 
bound  to  believe  his  testimony :  "  Held,  that  the  instruction  was  wrong,  as 
taking  from  the  jury  their  right  to  Judge  of  the  credibility  of  all  the  statements 
of  the  witness,    /d. 

8.  A  certified  copy  of  a  deed  from  the  County  Recorder's  office,  contained  in  the 
margin  of  the  acknowledgment  taken  before  a  Notary,  and  in  the  place  where 
his  seal  is  usually  found,  the  words  **  no  seal  "  thus:  [No  Seal]  — the  conclu- 
sion of  the  ncknowledgment  being  "  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official   soal,   the  day  and  year,"   etc.     The  Court  below 

_-.,-^  ...J.  j.^. qj  ^jjg  ^^^^  j^g  evidence,  on  the  ground  that  the  ncknowl- 

ve  the  Notary's  seal :  Held,  that  the  Court  erred ;  that  the 
Dstead  of  implying  that  there  was  no  seal  affixed,  were  a 
ecorder  of  the  place  of  the  notarial  seal,  which  he  probably 
pylng.     Jones  v.  Martin,  165. 

iring  to  copies  of  deeds  from  his  office,  need  not  transcribe 
the  acknowledgment  —  the  certificate  of  acknowledgment  In 
at  the  Notary  did  affix  his  seal.    Id, 
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9.  Where  a  witness  U  songbt  to  be  impeached  by  proof  of  contradictory  statements 
alleged  to  have  been  made  by  him,  the  precise  matter  of  these  contradictions, 
and  the  time  and  place  of  the  contradictory  statements  must  be  brought  to  the 
knowledge  of  the  witness  on  cross-examination.    Baker  ▼.  Joseph,  173. 

6.  And  this  mle  as  to  evidence  of  contradictory  statements,  applies  equally  to  evi- 

dence of  declarations  or  acts  of  hostility  or  111  feeling  on  the  part  of  the  witness. 
There  Is  no  distinction  between  admitting  declarations  of  hostility  of  the  wit- 
ness, by  way  of  Impairing  the  force  of  his  testimony,  and  admitting  contra- 
dictory statements,  so  far  as  this  rule  Is  concerned.    Id. 

7.  Where  the  objection  to  snch  Impeaching  evidence  was  general,  and  the  Court 
excluded  the  testimony  without  assigning  any  reason,  the  Supreme  Court  will 
presume  In  favor  of  the  correctness  of  the  action  of  the  Court  below;  and 
the  appellant  must  show  error  to  his  prejudice,  by  putting  his  exceptions  In 
the  proper  shape.    Id, 

8.  A  deed  to  defendant  admitted  as  prima  faoie  evidence,  the  question  as  to  the 
Identity  and  description  of  the  premises  being  matter  of  subsequent  proof.  See 
facts.     McCartney  v.  FiU  Senry,  184. 

9.  Objections  to  evidence  will  not  be  noticed  In  the  Supreme  Court,  unless  taken 

in  the  Court  below  in  the  first  Instance,  if  they  be  of  a  character  which  might 
there  have  been  obviated  by  the  production  of  other  evidence,  or  the  release 
of  the  Interest  of  witnesses,  or  an  amendment  to  the  pleadings,  or  In  any 
other  way.     Mott  t.  Smith,  688. 

10.  Where  objections  to  evidence^  though  not  made  In  the  Court  below,  could  not 
be,  under  any  circumstances,  there  -  obviated,  such  objections  may  be  taken 
for  the  first  time  In  the  Supreme  Court  —  as  for  example,  objections  to  the 
substantive  cause  of  action,  not  to  its  technical  form  of  statement,  and  to 
the  Jurisdiction  of  the  Court  below,  may  be  presented  In  the  Supreme  Court 
tor  the  first  time,  or  may  be  considered  by  the  Court,  whether  its  attention 
ha  directed  to  them  or  not    Id> 

11.  Ton  S.,  Deputy  United  States  Surveyor,  was  called  as  a  witness,  on  behalf  of 

plaintiffs  in  ejectment  on  a  patent,  to  prove  that  the  premises  in  controversy 
were  within  the  calls  of  the  patent,  and  in  the  occupation  of  the  defendant,  and 
on  his  voir  dire  stated  that  he  was  married  to  a  daughter  of  plaintiffs,  and  had, 
about  two  years  previously,  and  after  the  patent  was  issued,  purchased.  In  his 
own  name,  land  covered  by  the  grant,  upon  the  confirmation  of  which  the 
patent  Issued.  Defendant  objected  to  the  witness,  as  Interested'  in  the  grant 
as  part  owner,  and  on  the  ground  that  his  wife  was  interested,  and  hence, 
that  he  was  disqualified '  Held,  that  the  ownership  of  the  witness  In  parcels 
of  land  covered  by  the  grant,  other  than  the  premises  In  controversy,  did  not 
disqualify  him;  that  he  could  not,  from  such  ownership,  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the  Judgment,  nor  could  the  judgment  be 
legal  evidence  for  or  against  him  In  any  other  action.  -  Id, 

See  AcKHOWLBDOicainF,  1-4;  CuMxirAL  hkw,  21;  BjacncsMT,  10,  20;  Mnxic^tf 
Qbaxt,  8-10;  Mufmo  ObAnts  ▲md  Bxohtb,  4;  Nnw  Tual,  6-7;  Pabol  Bt» 
PXNCB,  1,  2 ;  Plbadino,  2,  8 ;  Bbplbtin,  1-8 ;  Sur  Fbamci0co»  82. 
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BXCBPTIONS  TO  CHARGE  OP  COURT* 
Bee  Ejbctmbnt,  11. 

EXECUTOR. 
Bee  Estates  or  Deceased  PEBsoNSi 

FEES  OP  OFFICE. 

1.  Under  the  Act  of  1857,  (Cb.  236)  Regulating  Fees  of  Office  In  certain  Coontlei, 

the  Sheriff  may  charge  fees  for  copies  of  the  summons  and  Injunctlou  served 
by  him  In  a  suit,  though  the  copies  were  prepared  and  printed  by  the  plaintiff, 
and  certified  by  the  Clerk  at  the  plaintiff's  request;  but  the  Sheriff  must  look 
for  his  fees  to  plaintiff,  at  whose  request  the  copies  were  seryed,  and  cannot 
sue  the  Clerk  for  money  bad  and  received  —  although  plaintiff  had  paid  the 
Clerk  for  such  copies  —  unless  the  money  was  dellyered  to  him  to  be  paid  the 
Sheriff.    Edfnonson  ▼.  Mason,  886. 

2.  The  Clerk  is  entitled  to  charge,  under  that  act,  fees  for  certified  copies  of  sum- 

mons and  injunction,  If  the  copies,  though  prepared  by  plaintiff,  were  certified 
by  the  Clerk  at  plaintiff's  request.  There  is  no  necessity  for  plaintiff  to  obtain 
copies  of  summons  and  injunction  from  the  Clerk.    14* 

FELONY. 
Bee  Criminal  Law,  19,  20. 

FINDINGS. 
Bee  Practice,  1,  8. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Where  we  man  acts  openly  and  avowedly  for  another  in  leasing  or  controlling 

his  property,  this  Is  sufficient,  as  against  third  persons,  to  show  that  the  prop- 
erty fs  that  of  the  person  recognized  by  the  agent  as  owner ;  and  the  possession 
of  tHe  agent  is  the  possession  of  the  principal,  who  can  maintain  forcible  and 
unlawful  entry  and  detainer  against  such  third  persons,  whether  the  agent  had 
any  written  authority  or  not    Minium  ▼.  Burr,  107. 

2.  Where,  in  such  case,  proof  was  admitted,  without  objection,  of  the  acts  of  the 

agent  in  renting  and  controlling  the  property  for  the  principal,  defendant  can- 
not afterwards  claim  a  nonsuit  on  the  general  ground  that  no  power  sxt  attorney 
from  the  principal  was  shown,  and  that,  therefore,  his  possession  was  not  sufll- 
dently  proven.    14, 

8.  Where  plaintiff  had  been  in  the  peaceable  and  quiet  possession  and  oae  of  the 
premises  through  his  agent  and  by  his  tenants,  and  the  building  being  nnrented, 
had  locked  the  door  and  taken  the  key  to  his  office,  he  was  in  the  '*  actual  ihm- 
sesslon"  of  the  premises,  within  the  statute  of  forcible  entry  and  detainer. 
Id. 

A.  That  statute  does  not  require  aoiwU  occupancy,  and  "  actual  possession  "  consists 
as  much  of  a  present  power  and  right  of  dominion  as  of  an  actual  e»rporal 
presence  in  the  house.    14, 
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5.  Where  t  balldln;  locked  ap  and  so  In  possession  of  pinfntlff  has  been  entered  hy 
third  persons,  and  taken  possession  of  forcibly  and  unlawfully,  and  Is  detained^ 
It  should  be  left  to  the  Jury  to  determine  how  and  by  whose  direction,  agency* 
or  procurement  the  entry  was  made,  and  whether  by  preconcert  and  arrange- 
ment or  not ;  and  If  they  find  possession  was  taken  by  the  act,  aj^ency,  and 
co-operation  of  all  the  defendants,  and  the  holding,  whether  by  one  or  many, 
was  In  pursuance  of  such  arrangement  or  preconcert,  then  the  defendants  art 
guilty  of  the  entry  and  detainer.    Id. 

B.  The  fact  that  the  defendants  did  not  themselves  go  into  the  actual  corporal  posses- 
slou  of  the  premises,  or  did  not  personally  take  possession  or  make  entry,  does 
not  defeat  the  action.     Id, 

7.  The  objection  to  a  complaint  in  forcible  entry  and  detainer,  that  it  does  not  aver 
"  actual  "  possession  —  the  word  "  possession  "  only  being  used  —  was  a  mere 
defect  In  pleading,  which  should  have  been  taken  advantnge  of  below,  where* 
if  the  objection  be  good,  the  complaint  could  haye  been  amended,  but  it  cannot 
bt  urged  in  the  Supreme  Court  for  the  first  time.    Id, 

See  Injunction,  8;  Supreue  Court,  2. 

FORECLOSL'RB. 
flee  Injunction,  3,  4;  Judgment,  IS;  Mobtoaoi* 

FBAUD  AND   STATUTE   OF  FRAUDa 
See  Pbacticb,  8. 

GRANT. 
Bee  Constitutional  Law,  20-24 ;  Mexican  Geant,  17. 

GUARANTY. 

A  Bote  In  this  form :  "  Sixty  days  from  date,  for  value  received,  we  Jointly  promise 
to  pay  F.  K(*eveB,  or  t>carer,  the  sum  of  four  hundred  dollars,  etc  Oct  11th, 
185S.  (Signed)  E.  B.  Howe,  J.  E.  Mayo;'*  was  indorsed,  "I  guarantee  the 
collection  of  the  within  note  when  due.  (Signed)  A.  Hayward,"  contempo- 
raneously with  the  signing  of  the  note :  Held,  that  the  engagement  of  Hay- 
ward  is  not  original,  but  collateral ;  that  he  is  a  guarantor  and  not  a  promisor, 
and  Is  entitled  to  legal  nstice  of  nonpayment  of  the  note  before  be  efta  be 
duirged  on  his  contract.    Ree-r^et  v.  Howe,  152. 

See    Subett,   4. 

GUARDIAN  AD  LITEM. 
■M    BBTATB8    OF    DECEASED   PEBSOWI,    21-11, 

GUARDIAN. 
■m  Bstates  of  Deceased  Persons  ;  Tbust  and  Teustis,  1. 

HOMESTEAD. 
1.  A  Judgment  recovered  against  the  husband  does  not  become  a  Uen  on  tie  liein» 
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stead,  and  a  sale  of  tbe  bompstoad  upon  an  execution  Issuea  on  sneh  fuAg- 
ment  la  TOld.    Ae'klep  r.  Otamherlain,  181. 

S.  The  lien  of  a  JwdcmeBt  la  purely  tbe  creature  of  at&tnte,  and  In  this  State  the 
statute  only  proTides  that  a  Jodgmfiat  ahall  become  a  Hen  from  the  time  it  Is 
docketed  upon  tha  property  of  the  Jndgmaat  debtor  "not  exempt  from  execu- 
tion/' which  means  upon  property  not  subject  to  forced  sale.  The  homestead  is 
not  subject  to  such  sale,  either  on  execution  or  any  other  final  process  of  the 
Court    Id. 

8.  In  this  case,  the  premises,  consisting  of  a  principal  building,  with  a  bam.  store- 
house and  out-houses  appurtenant  thereto,  were  held  to  be  a  homestead, 
although  the  principal  building  was  used  as  a  hotel,  as  well  as  a  dwelling  for 
tbe  family  —  it  appearing  tbat  the  land,  one  hundred  and  sixty  seres,  was 
taken  up,  and  said  building  originally  intended  as  a  residence  for  the  family, 
and  that  the  nature  and  extent  of  the  hotel-keeping  did  not  interfere  with  tbe 
general  character  of  the  premtses  as  anch  dwelling,  and  that  tha  eotire  premlaes 
were  not  worth  over  92,000.     Id. 

4.  Query,  whether  premises  devoted  chiefly  to  business  purposes,  thovgli  occupied 

in  part  by  the  family,  can  be  claimed  as  a  homestead?    Id, 

5.  Under  the  Act  of  1851,  prior  to  Its  amendment  in  1860,  mortgages  upon  the 
homestead,  executed  by  the  husband  alone,  were  not  absolutely  Told,  but  were 
inyalid  only  to  the  extent  required  for  the  protection  of  tbe  husband  and  wife 
in  the  enjoyment  of  their  homestead  rights.    Botowum  t.  Ifortim,  213. 

C  Where,  under  the  Act  of  1861,  both  husband  and  wife  unite  in  a  conveyance  of 
the  homestead,  the  homestead  rights  are  relinquished,  and  persona  to  whom  the 
husband  alone  had  mortgaged  the  homestead  previous  to  such  conveyance^ 
may  enforce  their  mortgages  against  the  property  in  the  hands  of  the  grantee. 
14. 

T.  The  Act  of  1860  materially  changes  tha  provisions  of  the  Act  of  1851,  and 
renders  any  mortgage  hereafter  of  the  homestead,  except  to  secure  or  pay  the 
purchase  money,  invalid  for  any  purpoae  whatever.    Id. 

t.  A  conveyance  by  the  husband  and  wife  of  the  homestead  does  not  transfer  the 
homestead  rights.  Such  risfats  may  be  released  and  abandoned,  bat  ore.  In 
their  nature,  Incapable  of  sale  and  transfer.  The  exemption  from  forced  sale 
is  the  personal  rli^t  of  both  husband  and  wife,  and  the  restraint  upon  tha  hoa> 
band's  power  of  alienation  is  the  personal  right  of  tha  wife  alone,  and  they 
cannot  be  assigned  to  others.    Id. 

P.  A  decree  in  Insolvency,  discharging  the  husband,  and  setting  apart  to  htm  cer- 
tain premises  as  a  homestead,  does  not  discharge  or  impair  the  Hen  of  a  mort- 
gage thereon  previously  executed  by  the  husband.  The  mortgagee  has  Tasted 
rights  which  could  not  be  thus  divested ;  nor  was  such  the  Intention  of  our 
Insolvent  Act    Id. 

la  In  this  State,  a  Juagment  cannot  become  a  lien  upon  the  homestead.  It  can  ba- 
come  a  Hen  only  upon  the  real  property  of  the  Judgment  debtor,  which  la  aot 
exempt  from  execution.    /& 

Bee  lioiTCMoa,  S;  Pbactici,  6L 

HUSBAND  AND  WIFB. 
1.  ne  wife  cannot  mortgage  her  separate  real  estate  unleM  her  hurtiand  mttM 
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la  the  MB7«vftnee  In  thm  mod*  pneiczllied  bv  oar  Maiattft — st  lavt,  m  to 
propertj  acquired  after  the  paee^e  of  the  oUtiitea ;  mad.  theee  ata^atee.  when 
operating  in  fuiura,  ate  conatltutionaL    Harriaon'  v.  JZfviaii,  2S7. 

2.  The  Act  of  Feb.  14th»  1850,  (Wood's  Dig.  400)  makes  an  exception  la  caee  the 
hnsbaad  he  not^  aad  for  one  year  next  precedkii;  the  execution  of  the  convey- 
ance of  the  wife  has  nat  been,  bona  tUe  residing  in  this  State.    Id, 

8.  But  the  fact  that  the  hoahand  abandons  his  wife,  or  snffftBs  lier  to  act  as  a 
femms  eoJa^  and  take  care  of  herself,  does  not  give  her  a  dght  to  mortgage 
either  his  or  her  separate  property  —  whatever  may  he  the  effect  of  each 
acts  of  the  hnsband  in  rendering,  her  personally  Uable  for  liar  contracts.    Xd. 

4.  A  married  woman  cannot  lavast  another  with  power  to  sail  aAy  interest  she 
may  possesa  In  real  estate,  in  the  absence  of  statute  to  that  effect,,  and  there 
U  no  such  Btatate  in  this  State.    Mott  ▼.  OmUh,  fiSS. 

6.  To  the  efBcacy  of  a  coDTeyance  of  her  real  estate  by  a  married  woman,  it  la 
essential  that  she  Join  with  her  busbnnd  In  its  execution,  and  state,  on  a 
private  examination  at  the  time,  separate  and  apart  from  him,  and  without  his 
hearing,  that  she  executed  the  same  freely,  without  fear  of  him,  or  compulsion, 
or  undue  Influence  from  him,  and  that  s!ie  does  not  wish  to  retract  Its  execu- 
tion. This  private  examination  —  this  determination  of  the  win  aa  to  the  re- 
traction of  the  execution  —  are  not  matters  which  can  be  delegated  to  another. 
Id. 

6.  Where,   in   ejectment,   plaintiffs,   husband  and   wife,   introduced   In   evidence   a 

patent  to  one  JohnRon,  covering  the  premises,  a  deed  from  Johnson  to  one 
Rottlnson.  and  a  deed  from  Robinson  to  the  wife,  reciting,  as  Its  consideration, 
one  hundred  dollars,  proved  defendant  to  be  in  possession  and  rested,  and 
defendant  moved  for  a  non-sult,  on  the  ground  that  the  evidence  bad  not 
established  any  Joint  seizin  or  right  of  possession  In  plaintiffs,  but  had  afllrma- 
tlvely  established  that  there  waa  nr  sack.  Jpint  seizin  or  right :  Held,  that  the 
non-suit  was  properly  denied;  that  the  monied  consideration  recited  In  the 
deed  to  the  wife  raises  the  pjeanrnpl^fcaa.  tkat  the  property  was  common  prop- 
erty, the  entire  management  and  control  of  which,  with  the  absolute  right 
of  possession  and  disposition,  were  vested  In  the  husband.    Id, 

7.  Held,  further,  that  this  presumption  can  be  overcome  only  by  clear  and  satlsfftc- 

tory  pfoaf  that,  tka  paopertf  waa  afiqnired.  with  th*  atptarta- ftriw  af  the  wtfa. 
Id, 

8.  In  ejectment  for  eommon  property,  the  citation  should  be  In  the  name  of  the  hoa- 

band  alone.  Bnt  If  the  wife  be  Joined,  the  misjoinder  la  no  gronnd  of  non-sult 
on  the  trial,  though  it  would  be  ground  of  demurrer  If  the  defect  appeared  on 
the  face  of  the  complaint,  or  for  motion  to  dismias,  as  to  the  wife,  on  the  trial. 
Id. 

9.  In  ejectment  on  a  patent,  defendant  Introduced  a  witness  who  stated  that  he  knew 

wftere  tiie  aafsndaat  uariiad ;  that  l»  kasw  wtara  Dry  ersek  was,  and  where  It 
entered  Bear  rtvar;  tlat  ha  kaew  mo  c«her  Dry  creek  tlUB  the  one  named;  and 
did  nat  tidnk  ttiem  was  any  aUier  erMk  ^  ttwt  same  between  the  foat-hUts 
and  the  mootte  of  Sear  river.  He  waa  ttien  leqiwsted  to  state,  If  he  knew, 
wbetbez  tte  landa  oeeuptoil  by  the  dafltadant  fer  the  last  two  years  or  more,  or 
aagr  part  Ikereof;  laj  balaw  Dry  creek  and  Bear  river,  the  cDonael  declaring 
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the  object  of  the  Inqalij  to  be  to  show  that  the  lands  were  not  within  the  cnlU 
of  the  patent  or  grant.  To  this  Inquiry  objection  was  made  and  sustained,  on 
the  ground  that  it  did  not  relate  to  the  starting  point  or  monument  named  in 
the  patent;  the  Court  offering  at  the  time  to  allow  the  witness  to  be  asked 
whether  the  lands  were  situated  below  the  oak  tree  marked  as  the  commence- 
ment or  first  monument  of  the  patent :  Held,  that  the  Court  below  did  not  err 
in  ruling  out  the  testimony,  because  the  question  put  to  the  witness  did  not,  as 
it  should  have  done,  limit  the  Inquiry  to  that  Dry  cre^  at  the  Junction  of 
which  the  marked  oak  tree  stood  —  It  appearing  from  a  map,  incorporated  Into 
the  patent,  that  there  were  two  streams  emptying  into  Bear  rlyer,  within  the 
calls  of  the  patent,  each  of  which  was  termed  Dry  creek,  and  that  below  one 
of  them,  and  above  the  other,  the  premises  in  controversy  were  situated ;  and 
it  further  appearing  that  the  description  in  the  patent  commenced  at  an  oak 
tree  marked  with  a  (z)  and  certain  flgtires  and  letters,  at  the  Junction  of  Dry 
creek  and  Bear  river,  and  the  map  designated  the  position  of  the  tree  —  the 
starting  point  —  as  at  the  mouth  of  the  lower  Dry  creek,     /d. 

10.  From  the  description  In  the  patent,  and  from  the  map,  the  position  of  this  start- 
ing point  was  fixed  beyond  doubt ;  and,  as  the  witness  stated  he  knew  only  of 
one  Dry  creek,  the  inquiry  made  of  him  and  ruled  out  would  only  tend  to  mis- 
lead and  confuse  the  Jury,  unless  that  inquiry  were  limited  to  the  Dry  creek 
at  the  Junction  of  which  the  marked  oak  tree  stood ;  and  the  ruling  of  the 
Court  did  not  tend  to  exclude  legitimate  proof  that  the  premises  lay  below  the 
«reek  which  the  patent  designated,  but  to  require  it  to  be  directed  to  such 
«reek,  and  not  to  the  other  creek  of  the  same  name.    Id. 

IDENTITY, 
iee  Bjkctmbnt,  19,  20. 

INDICTMBNT. 
flee  Cbikinal  Law. 

INJUNCTION. 

1.  An  injunction  granted  upon  an  order  to  show  cause,  and  after  a  fnll  heartn^  on 

the  merits,  cannot  be  dissolved  on  motion  before  the  final  hearing.  The  only 
remedy  is  to  appeal  from  the  order  granting  the  injunction.  Natoma  Water 
and  MiiUng  Co.  v.  Parker,  88. 

2.  The  right  to  move  to  dissolve  an  Injunction  liefore  final  hearing,  exists  only 

where  It  was  granted  without  notice  according  to  section  one  hundred  and 
eighteen.  Practice  Act.    Id, 

8.  Plaintiff  purchased  certain  property  under  a  sale  on  a  decree  fbrecloelng  :i 
mortgage  executed  by  one  Pender,  to  which  decree  all  persons  In  interest  were 
parties,  among  them  defendants  here.  The  interest  of  defendants  Wemple 
and  Pender  was  foreclosed  in  the  usual  form.  Plaintiff  seeks  to  enjoin  a  sale 
of  the  premises  under  a  decree  In  favor  of  Wemple  against  Pender,  to  enforce 
a  mechanic's  lien.  Plaintiff  was  not  a  party  to  the  suit  of  Wemple  v.  Pendrr. 
and  has  not  yet  got  a  Sheriff's  deed :  Held,  that  injunction  does  not  lie ;  tbs  r 
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piftlntlff  Is  bat  the  parchaier  of  an  equity,  the  decree  of  foreclosure  not  catting 
off  the  rights  of  the  mortgagor,  Pender ;  that  he,  being  entitled  to  possession 
until  the  Sheriff's  deed,  and  also  having  the  equity  of  redemption,  could  dis- 
pose of  this  right,  and  It  might,  under  our  statute,  be  sold  for  his  debts ;  that 
if  he  chose  to  recognize  the  validity  of  Wemple's  lien,  or  its  enforcement,  or 
sale  under  Judgment,  plaintiff  cannot  complain  —  his  rights  not  being  affected 
by  the  proceedings,  a«  he  was  not  a  party.    Ifacot^o^  v.  Wemple,  104. 

4  Plaintiff,  on  obtaining  his  Bherlff^s  deed,  can  then  institute  the  necessary  proceed- 
ings to  enforce  his  rights,  and  the  purchaser  at  the  SherllTs  sale  under 
Wemple's  decree  will  occupy  no  better  position  than  Wemple  himself.  But  so 
long  as  Pender  has  any  Interest  in  the  property,  plaintiff  cannot.  In  advance  of 
his  own  title,  or  of  the  extinction  of  Pender's,  come  into  equity  to  enjoin  the 
sale.    Id. 

6.  If,  as  contended  in  this  case,  a  Judgment  by  default  be  void,  because  of  the 

absence  of  the  seal  of  the  IMstrlct  Court  to  the  summons  Issaed  in  the  action  In 
which  the  Judgment  was  entered,  or  because  of  a  defect  In  the  certificate  of  the 
Sheriff  of  the  service  of  summons  and  copy  of  complaint,  or  because  of  irregu- 
larities of  the  Clerk  in  entering  the  Judgment,  the  District  Conrt  can  quash  the 
execution  issued  on  such  Judgment,  and  injunction  to  restrain  the  enforcement 
thereof  does  not  lie.    Logan  v.  HiUegoM,  200. 

9.  If  such  Judgment  be  not  void,  but  merely  irregular,  because  of  the  defects 
named,  and  the  defects  can  be  reached  by  motion  before  Judgment,  or  on  appeal, 
then  the  complaint  here  to  enjoin  the  enforcement  of  the  Judgment,  should  aver 
that  plaintiff  has  paid  the  claim  for  the  recovery  of  which  the  action  was 
brought,  or  that  he  has  a  valid  defense  to  the  same.    Id. 

7.  Bill  for  an  injunction  to  restrain  defendants  from  taking  possession  of  certain 

real  estate  —  a  warehouse  and  wharf.  Complaint  avers  plaintiffs'  title  to  the 
property  and  their  possession;  that  defendants  have  conspired  together,  and 
are  threatening  to  take  by  force  the  property  from  plaintiffs,  and  are  making 
preparations,  and  using  violent  means  to  drive  plaintiffs  and  their  workmen 
from  the  premises ;  that  plaintiffs  are  in  possession  of  teams,  carriages,  etc.,  for 
transporting  goods  from  said  warehouse  and  wharf  to  Los  Angeles,  as  a  busi- 
ness connected  with  said  premises,  and  that,  unless  defendants  are  restrained 
from  executing  their  threats,  plaintiffs  will  be  ruined  in  their  business,  and 
their  property  be  destroyed:  Held,  that  these  allegations  are  iniaflicient  to 
authorize  an  injunction  —  there  being  no  averment  of  insolvency  of  defendants, 
and  the  complaint  not  showing  that  there  is  no  adequate  remedy  at  law.  Torn- 
Unaon  v.  Rubio,  202. 

B.  In  such  case,  forcible  entry  and  detainer  wonld  be  a  speedy  mode  of  regaining 
the  possession.  If  taken  by  defendants,  and  for  other  damages  the  usual  proceed- 
in;?s  at  law  would  suffice.  That  the  premises  are  used  in  connection  with  il^e 
transportation  business,  which  would  be  interrupted  by  the  threatened  trespass, 
is  not  alone  a  ground  for  eqvl table  Interference.    Id. 

9.  The  statute  points  out  no  mode  for  service  of  an  injunction ;  but  In  conformity 
with  the  provision  relative  to  the  summons,  delivery  of  a  copy  is  essential  to- 
personal  service,  where  that  is  required ;    but  whether  It  would  be  necessary  to 
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•xhtbit  the  original,  nnlesB  specially  requested  hf  tlie  pnrty  flevrefl;  ao  Qpliilon 
Is  liere  expressed.     EdmoMim  v.  Mown,  886. 

See  Fx£S  of  Officb,  1,  2;  Replbyin,  1« 

INSOLVENCY. 
Bee  HoiflBBTBA]>»  0 ;  Salb,  Pbbsostal  Pbopbbtt,  1, 

INSTRUCTIONS 
Bee  Cbiminal  Law,   1-4,  18;  Evidbnce,  1,  2. 

INTBRBST. 
Bee  Pabol  Eyidbncb,  1,  2;  Tbust  axtd  Tbubteb,  2. 

JUDGMENT. 

1.  On  appeal,  a  judgment  by   default  will  be  reversed,  unless  the  record  shows 

service  on  the  defendant,  or  appearance,  though  possibly  a  Judgment  so  obtained 
could  not  be  inipeached  collaterally.     ScfUotis  v.  JVhite,  G5. 

2.  Cases  cited.    Id, 

8.  Mrs.  L.,  defendant,  when  a  femme  sole,  contracted  a  debt,  opon  which  Judgment 
by  default  was  recovered  sgalnst  her,  and  an  appeal  taken  In  her  name  to  the 
Supreme  Court,  where  the  Judgment  was  affirmed.  Subsequently,  Judgment 
was  obtained  against  plalutiff  here,  as  surety  on  her  appeal  bond.  This  Jadg- 
ment  he  paid,  by  giving  his  note  In  full  satisfaction.  He  now  sues  Mrs.  L.  for 
the  sum  so  paid:  Held,  that  she  cannot  defend  on  the  ground  that  the  paper 
on  which  the  first  suit  against  her  was  brought  expressed  no  consideration,  and 
thct  the  complaint  therein  averred  none,  and  that  hence  no  demand  is  shown 
against  her  —  I9ie  Judgment  of  the  Supreme  Court,  being  conclusive  so  Ions  as 
It  stands,  cannot  be  attacked  collaterally  on  the  ground  that  the  parties  to  It 
did  not  prosecute  the  appeal,  but  must  be  set  aside.  If  at  all»  by  a  direct  pro- 
ceeding Impeaching  It  for  ftaud.    BoaUo  t.  Love,  60. 

4.  Where  tHe  Coort  makes  an  order  requiring  plaintiff  to  appear  at  a  certain  time, 
and  show  cause  why  a  judgment  In  his  favor  should  not  be  set  aside,  and  It 
does  not  appear  that  a  copy  of  the  order  was  served  on  plaintiff  or  his  attor- 
ney, or  that  any  notice  was  given  of  tlie  time  at  which  the  matter  was  to  be 
heard,  It  la  error  for  the  Court  to  set  aside  the  jtidgment,  and  Its  order  to  that 
effect  will  be  reversed  on  appeal.    TdKefo  t.  Orem^,  90. 

5w  An  action  will  lie  on  a  judgment  obtained  In  a  Justice's  Court  In  this  State,  efwem 
when  the  time  within  which  an  execution  could  be  lasued  on  such  judgmant 
has  expired.     Btuart  t.  Lander,  872. 

6.  A  judgment  Is  a  contract  within  the  sixty-seventh  section  of  the  Act  concemlac 

Courts  of  Justice  and  Judicial  Officers.    Id, 

7.  An  affidavit  by  defendant  that  he  was  under  the  Impression,  when  he  retained 

couneel  la  a  cause,  that  the  time  to  answer  had  not  expired ;  that  he  did  a»t 
recollect  the  precise  day  upon  which  the  summons  and  complaint  were  served: 
that  he  was  quite  ill  at  the  time,  and  did  not  as  carefully  note  the  tlaie  as  be 
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Mherwlfle  would,  !•  InnfflclflDt  to  open  a  juasment  by  4ete«tt.  JIHolt  t. 
Bhttio,  877. 

8.  In  suit  to  recover  money  due  on  a  promissory  note,  and  to  establltb  a  Ilea  for 

tbe  amount  upon  certain  real  estate  purchased  with  money  advanced  by 
plaintiff  to  defendant,  and  for  which  advance  the  note  was  given,  the  Clerk 
entered  Judgment  by  defanlt  for  the  amount  of  the  note.  Plaintiff,  having 
exhausted  his  remedies  on  this  Judgment,  by  execution  and  proceedings  supple- 
mentary thereto,  obtained  from  the  Court  a  decree  for  the  equitable  relief 
sought  in  the  complaint,  to  wit :  for  a  Hen  upon,  and  a  sale  of  the  real  estate. 
Etld,  that  thia  decree  was  coram  non  judloe,  and  void  —  assuming  the  Judgment 
by  the  defendant  to  be  valid.  Such  Judgment,  If  valid,  terminated  the  contro- 
Tersy,  and  whatever  related  to  the  merits  of  the  ease  was  merged  in  the  Judg- 
ment   Kittridge  V.  Bt event,  881. 

9.  Doubtful,  whether  the  Clerk  coald  enter  judgment,  In  an  action  of  this  nature, 
without  application  to  the  Court.    This  point  reserved.    Id. 

10.  A  Judgment  by  defanlt  rendered  In  a  Justice's  Court  cannot  be  attacked  collat- 
erally as  void  for  want  of  Jurisdiction  of  the  person  of  the  defendant  —  who 
was  a  resident  of  the  county,  but  not  of  the  township  in  which  the  suit  was 
instituted  -^  when  tfa«re  appears  In  the  record  a  certificate,  indorsed  on  the  sum- 
mons by  the  officer  serving  it,  and  filed  with  the  Justice  who  acted  on  it,  that 
the  summons  was  served  on  the  defendant  in  the  township  in  which  suit  was 
commenced.    Foifg  v.  Cletaealt,  889. 

11.  Such  certificate  is  sufllcient,  prima  fade,  to  establish  the  Jurisdiction  of  the  Jus- 

tice. The  objection  to  the  Jurisdiction,  that  defendant  did  not  reside  in  the 
township  where  suit  was  brought,  should  have  been  taken  at  the  trial ;  and  as 
defendant  failed  to  appear,  the  Judgment  is  oonduslve.     Id, 

12.  Where,  In  a  foreclosure  suit,  the  Judgment  is  In  the  usual  fona— •aosrtalaing  tile 

amount  due,  directing  a  sale  of  the  mortgaged  premises,  application  of  the 
proceeds  to  tiie  payment  of  the  debts,  providing  for  the  recovery  of  any  defi- 
ciency, and  authorizing  execution  for  the  same  —  such  Judgment  does  not 
become  a  Hen  on  the  real  estate  of  the  debtor  from  tima  It  Is  docketed. 
CfMpin  V.  Broder,  408. 

18.  Section  two  hundred  and  forty-six  of  the  Practice  Act  authorise%  la  foreclosure 
suits,  a  personal  Judgment  against  the  mortgagor,  in  addition  to  the  relief 
usually  granted ;  and  such  personal  Judgment,  when  docketed,  becomes  a  Hen. 
But  the  mece  contingent  provision,  for  execution,  In  case  of  deficiency,  etc., 
does  not  amount  to  a  personal  Judgment,  and  to  such  provision  no  effect  can 
be  given  as  a  Judgment  Hen,  until  the  amount  of  the  deficiency  to  be  recovered 
has  been  ascertained  and  fixed.  Id. 
r 

14.  In  this  latter  case,  the  limitation  upon  the  Hen  does  not  commence  to  run  until 
the  deficiency  be  ascertained,  and  an  execution  can  bo  Isaaed  tiiarsfor.    Id, 

866  GosTS,  1-6;  HLnBCTMSirr,  16;  Hombstsad,  1,  2,  10;  Ixjuucnom  0,  6;  Lxbn,  2; 

HOBTGAGB,  24-29. 

JURISDICTION. 

1.  Demurrer  to  tbe  Jurisdiction  of  a  Court  of  general  jnrisdletlon  lies  only  where 
the  want  of  Jurisdiction  appears  affirmatively  on  the  face  of  the  complaint. 
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Otherwise,   of   Courts   of  limited   and   special   Jarlsdlctlon ;    there,   every    fAct 
essential  to  confer  Jurisdiction  must  be  alleged.     Doll  y.  Feller,  482. 

H.  In  Courts  of  general  jurisdiction,  the  cause  of  action  only  need  be  stated,  and 
the  want  of  Jurisdiction,  arising  from  InsuflSclent  value  of  the  premises  sued 
for,  must  be  taken  advantage  of  In  some  other  way.    Id. 

Bee  Cbim XNAL  La.w,  19 ;  Estates  of  Deceased  Pbbsons,  6-25 ;  Judgment,  8,  10  11 ; 

SUPBEMB    COUBT,    2. 

JUROR  AND  VERDICT. 
Bee  New  Tbial,  1,  2,  6-7;  Pbacticb,  6,  lOl 

JURY  TRIAU 
Bee  Constitutional  Law,  2S. 

JUSTICE  OF  THE  PEACE. 

91eadlngB  In  Justices'  Courts  construed  with  great  liberality,  and  If  the  facts  stated 
be   sufficient   to   show    the  nature  of   the  claim   or   defense,   nothing   further 
Is  required.     To  reverse  a  Judgment  had  in  such  Courts  for  defects  In  the  com-  * 
plaint,  the  defects  should  be  such  as  were  calculated  to  mislead  the  adverse 
party.    Stuart  ▼.  Lander,  372. 

Bee  Judgment,  10,  ll.< 

LANDLORD  AND  TENANT. 

t.  The  relation  of  landlord  and  tenant  existed  between  plaintllT  and  defendant  on  m 
parol  demise  from  month  to  month,  rent  being  payable  in  advance,  on  the  first 
day  of  each  month.  November  1st,  1858,  defendant  being  In  possosslon, 
denied  plaintifTs  title,  and  refused  to  pay  rent.  December  23d,  1858,  plaintiff 
eued.  defendant  in  a  Justice's  Court  for  rent  due  November  Isi  iind  December 
let,  1858,  and  had  Judgment,  which  was  paid.  January  8th,  1859,  plaintiff 
served  on  defendant  notice  to  quit,  on  the  ground  of  forfeiture  for  non-payment 
of  rent ;  defendant  refused  to  quit  or  surrender  the  premises.  Plaintiff  brings 
ejectment.  Defendant  answers ;  denying,  among  other  things,  plaintiff's  title 
and  his  own  relation  of  tenant :  Held,  that  plaintiff  Is  entitled  to  recover ; 
th|it  the  denial  of  title  and  the  relation  of  tenant  made  defendant  a  trespasser, 
not  entitled  to  notice  to  quit ;  that  no  special  demand  for  payment  of  rent  was 
necessary  to  work  a  forfeiture;  that  defendant  could  not  deny  title,  and  yet 
claim  the  benefit  of  holding  In  subordination  to  It.    Smith  v.  Ogg  Shaw,  88. 

2.  Where  a  lease  of  a  lot  In  San  Francisco,  for  ten  years,  stipulated  that  the  lessee 
should  place  **  on  said  premises  a  building  thirty  by  eighty  feet,  which  has 
been  shipped  from  the  port  of  New  York,  to  be  put  up  Immediately  on  arrival ; 
or  If  lost,  a  similar  one  Is  to  be  ordered  got  up,  and  put  up  in  the  shortest  pos- 
sible time.*'  and  also,  In  a  final  clause,  that  If  no  agreement  was  made  between 
the  parties  for  a  renewal  of  the  lease  for  a  further  period,  **  then  the  valuation 
of  the  buildings  Is  to  be  made  by  three  disinterested  persons,"  etc.,  and  the 
lessor  was  to  pay  to  the  lessee  the  amount  agreed  on ;  and  the  lessee  erected  s 
building  worth  about  $1,000,  which  was  burned,  and  then  another  similar  on<*. 
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and  sabseqaently  tiib-let  the  premlseB  to  plaintiff,  who  pat  np  a  valaable  balld- 
iDKf  costing  $50,000  —  defendants,  who  had  bought  the  lot,  notifying  him, 
before  be  erected  his  building,  that  they  would  not  pay  for  It :  Held,  that  at  the 
expiration  of  the  term,  defendants  were  not  bound  to  pay  plaintiff  for  hli 
improvements :  that  the  term  "  huUdhtos"  though  In  the  plural,  refers  to  the 
building  mentioned  in  the  fore  part  of  the  lease,  and  not  to  any  buildings  the 
lessee  might  erect  —  especially  when  the  conduct  of  the  parties,  the  nature  of 
the  transaction,  and  the  surrounding  circumstances  are  considered.  Woodicard 
T.  Payne  d  Dewey,  444. 

t.  Die  terms  of  this  lease  so  construed  as  to  give  completoiess  to  the  agreement, 
and  to  make  it  a  just,  fair,  and  equitable  contract,  mutually  obligatory  in  its 
essential  provisions,  instead  of  a  one-sided  and  unreasonable  contract.  (See 
opinion.)     Id, 

i.  Where  a  lease  gives  the  lessee  the  privilege  of  purchasing  the  land  during  the 
lease,  at  its  value,  In  preference  to  others,  this  privilege  Is  as  much  a  term  of 
the  contract,  and  binding  on  the  lessor,  as  any  other  term  of  the  instrumput; 
and  though  the  lessee  be  not  bound  to  purchase,  and  the  lessor's  contract  may 
amount  only  to  a  proposition,  until  accepted  by  the  lessee,  yet,  upon  his  accept- 
anca,  it  becomes  a  valid  agreement.    De  RutU  v.  Muldrow,  505. 

5w  Where  a  lease  contains  such  privilege  hi  favor  of  the  lessee  to  purchase,  he 
has  an  equity  as  against  his  lessor  to  have  the  agreement  executed.    Id, 

6.  Where  land  la  described  in  a  lease  as  **land  lying  along  the  American  fork, 

bounded  by  said  fork,  and  running  down  to  land  owned  by  Mark  Stewart; 
thence  easterly  and  north-easterly  along  a  slough  to  the  north  of  ▲  street,  and 
following  the  bank  of  said  slough  around  where  the  high  land  slopes  to  said 
American  fork,"  etc.,  the  true  construction  of  this  description  iixes  the  lK>undar> 
on  the  slough,  and  the  words  "around  where  the  high  land  slopes,"  if  they 
have  any  meaning  at  all,  can  only  be  applied  to  the  bank  or  high  ground  ad- 
Joining  tne  slough.    Id, 

7.  Query:  Whether  a  leasehold  estate  for  a  term  of  years  is  property  in  such  sense 
that  a  Judgment  docketed  becomes  a  lien  thereon.    UoDermott  v.  Burke,  580. 

8.  A  mortgagor  cannot  make  a  lease  which  will  bind   his  mortgagee,  where  the 

lessee,  at  the  time,  has  actual  or  constructive  notice  of  the  mortgage.    Id, 

0.  The  interest  of  the  lessee  In  such  ease,  depends  for  its  duration  —  except  as 
limited  by  the  terms  of  the  lease — -upon  the  enforcement  of  the  mortgage. 
So  long  as  the  mortgage  remains  unenforced,  the  lease  Is  valid  against  the 
mortgagor,  and,  in  this  State,  against  the  mortgagee;  but  with  Its  enforce- 
ment, the  iftasehold  Interest  Is  determined,  even  though  the  lessee  be  not 
made  a  party  to  the  foreclosure  suit.    Id, 

10.  There  is  no  privity  of  contract  or  estate  between  the  purchaser  upon  the  decree 

of  sale  on  foreclosure  and  the  tenant  of  the  mortgagor.  The  purcbaser  may 
treat  the  tenant  as  an  occupant  without  right,  and  maintain  ejectment  for  the 
premises  —  except  where  the  purchaser  is  precluded,  by  his  acts  or  declara- 
tions, from  thus  treating  him.    Id. 

11.  The  purchaser  cannot,  for  the  want  of  privity,  count  upon  the  lease,  and  sue  for 

the  rent  or  the  value  of  the  use  and  occupation.    The  relation  between  the 
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pntchaier  and  tenant  Is  that  of  owner  and  trespasser,  nntll 
expressed  or  Implied,  is  made  between  them  with  refArenoa  to  the  occnpatfom. 
The  tenant  is  not  hound  to  attorn  to  the  pnrehassr,  nor  la  tha  latter  bound 
to  accept  the  attornment,  If  offered,  unless  tiie  acts  or  decls  rations  of  the 
purchaser,  anterior  to  the  purchase,  qaallfy  the  subsequent  ralatlan  of  the 
parties,  or  the  rlirhts  springing  from  it    IdL 

12.  There  are  cases  where  the  purchaser  on  a  sale  under  a  decree  of  foreclosure 
would  be  estopped  from  treating  the  tenant  of  the  mortgagor  as  a  trespasser  — 
as,  for  instance,  when  the  lease  was  taken  upon  the  encouragement  of  the  mort- 
gagee, and  the  purchaser  waa  cognizant  of  tha  fact  at  the  time  of  hla  purehaM. 
Id, 

18.  ▲  tenant  of  tSie  mortgagor  is  not  Interested  either  tai  the  claim  secured  nor  In 
the  estate  mortgaged  —  that  is,  in  the  title  pledged  as  security.  He  has  not 
succeeded  to  such  estate,  or  to  any  portion  of  It  He  does  not  stand  In  the 
position  of  a  purchaser.  The  estate  remains  In  his  lessor;  he  has  only  a 
coutlDgent  right  to  enjoy  the  premises.  The  rii^t  of  the  lessor  to  the  pos- 
session  ends  with  the  deed  by  which  the  sale  of  the  premises  is  consummated; 
and  the  tenants  right  to  possession  depends  upon  that  of  the  lessor,  and  goes 
wltb  it;  and  the  tenant  having  notice,  actual  or  constructive,  of  the  mortgage, 
need  not  be  made  party  to  the  foreclosure,    ftf. 

14.  Possibly,  a  Court  of  Dquity  would,  under  some  circumstances,  allow  a  tenant 
fOi*  years  to  redeem  the  premises  sold  on  foreclosure,  if  he  applied  within  & 
reasonable  period  after  becoming  acquainted  with  the  pnooeedlnga.    lA. 

It.  Bnt  the  tsnait  tea  no  0ocb  irttSDlute  rtght,  ttom  the  mere  fact  of  his  tenancy, 
as  to  require  him  to  be  a  party  to  the  foreclosure,  in  order  to  vest  the  legal 
tttle  te  the  pnrdneer  under  the  decree.    IS. 

Itoa  Bucmmv,  17,  18 ;  Powbb  or  Attobitr,  1. 

LARCENY. 
0ee  Cbimiival  Law,  1,  21-24. 

UBN. 

1.  A  party  erecting  buildings  upon  the  property  of  an  infant  under  contract  with 

his  guardian,  made  without  authority  of  lav,  has  no  eqaitable  lien  on  the  prop- 
erty for  the  value  of  the  improvements  —  such  party  being  fully  informed  of 
the  title  and  condition  of  the  property.     Ouif  v.  Du  Ufirey,  194. 

2.  If  an  undertaking  on  appeal  to  the  Supreme  Court  be  insufficient  in  amount  to 

stay  proceedings,  the  lien  of  the  judgment  is  not  extended  by  the  appeal 
beyond  two  years  from  the  time  of  its  docketing;  and  this,  where  the  under- 
taking was  excepted  to,  th«.re  being  no  effort  to  enforce  the  Judgment  pendliv 
the  appeal.     Chapin  v.  Broder,  408. 

Bee  C08T8,  6;  HoKisnaiv  !•  2,  10 ;  Judohimt,  8,  12-14 ;  Lamdlobd  amd  Tuuht,  7. 

LIMITATIONS,  STATUTE  OP. 
1.  The  genera]  langnage  of  section  one  of  the  Limitation  Act  of  1865,  that  actions  In 
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tbe  eatea  therehi  named  **  ctm  only  be  commenced  wtthin  two  yean  from  the 
time  the  cause  of  actton  has  accmed.  or  shall  accme/'  Is  controlled  and  lim- 
ited by  the  twenty-eeeond  section  of  the  LlmltatioiL  Act  of  1860.  PaUner  y. 
Shaw,  93. 

5.  Suit  commenced  January  8th,  1859,  on  a  note  executed  In  New  York,  and  due 

January  1st,  1866.  Defendant  not  In  this  State  when  the  cause  of  action 
accrued,  but  arrived  here  March  28th,  1850,  and  remained  until  June  20th, 
1866,  from  which  time  he  was  absent  until  February  14th,  1867.  Plaintiff 
resided  in  New  York,  and  was  fully  informed  of  the  moyements  of  defendant. 
Some  evidence  tending  to  show  that  defendant  came  to  this  State  in  1866,  for 
a  temporary  business  purpose.  Intending  to  return  to  New  7ork  and  form  a 
partnership,  according  to  previous  arrangement.  Defense,  Statute  of  Limita- 
tions of  two  years:  H^d,  that  the  case  Is  within  the  statute,  and  that  the 
statute  commenced  running  on  the  arrival  of  the  defendant  here  in  March, 
1856  —  there  being  no  fraud  or  concealment  on  the  part  of  defendant,  and  his 
presence  here  between  March  and  June  being  open  and  public,  and  sufficient 
for  the  commencement  of  a  suit    Id, 

t.  The  word  **  return  "  used  in  the  twenty-second  section  of  the  Limitation  Act  of 
1860,  is  held  by  the  authorities  to  apply  as  well  to  persons  coming  from  abroad 
as  to  the  citizens  of  the  country  going  abroad  for  a  temporary  purpose  and  then 
returning.  But  the  coming  from  abroad  must  not  be  clandestine,  and  with  an 
Intent  to  defraud  the  creditor,  by  setting  the  statute  in  operation  and  then 
departing.    Id. 

4.  Where  plaintiff  deposits  money  with  defendant,  to  be  losined  out  from  time  to 
time,  the  Interest  to  be  collected,  and  principal  and  Interest  held  by  him  for 
plaintiff  until  called  for,  there  is  a  continuous  trust,  and  the  Statute  of  Limi- 
tations does  not  begin  to  run  In  favor  of  defendant  until  after  demand  made  by 
plaintiff.    Baker  v.  Joteph,  178. 

6.  It  is  not  error  tor  a  Ooort  to  refuse  permission  to  set  up  the  Statute  of  Limita- 

tions after  answering  to  the  merits.    Btuari  v.  Lander,  872. 

•w  The  Statute  of  Limitations  runs  only  in  favor  of  parties  in  possession  claiming 
title  adversely  to  the  whole  world,  and  not  In  favor  of  those  who  assert  the 
title  to  be  in  others.  It  therefore  never  run  in  favor  of  the  plaintiff,  and  the 
grantees  of  the  plaintiff  are  In  no  better  position.  Their  possession  cannot 
be  tacked  on  to  that  of  the  grantors,  so  as  to  render  adverse  the  possession 
for  the  entire  period  subsequent  to  the  sale. —  Field,  C.  J.  McOraoken  v.  City 
of  Ban  Praneieeo,  591. 

r.  To  render  possession  adverse,  so  as  to  set  the  Statute  of  Limitations  In  motion, 
it  must  be  accompanied  with  a  claim  of  title,  and  this  claim,  when  founded 
*'upon  a  written  Instrument  as  being  a  conveyance  of  the  premises.*'  must  be 
asserted  by  the  occupant  in  good  faith,  In  the  belief  that  he  has  good  right  to 
the  premises,  and  with  the  intention  to  hold  them  against  all  the  world.  The 
claim  must  be  absolute  —  not  dependent  upon  any  contingencies  —  and  must  be 
"exclusive  of  any  other  right;"  and  to  render  the  adverse  possession  thus 
commenced  effectual  as  a  bar  to  a  recovery  by  the  true  owner,  the  possession 
must  be  continued  without  interruption,  under  such  claim,  for  five  years. 
When  parties  assert,  either  by  declarations  or  conduct,  the  title  to  property  to 
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be  In  otben,  the  statute  cannot,  of  coorse,  run  In  their  favor.    Their  possession 
under  snch  circamstances  is  not  adverse.    Id. 
Bee  Estates  of  Decbassd  PaBSONS,  5;  JVDGumKT,  14;  San  Fbancisco,  6S. 

MANDAMUS. 

1.  The  State  prison  contract  between  the  State  and  Estill  remaining  obligatory,  not 

qualified  by  any  legislation.  It  was  the  duty  of  the  Controller,  upon  demand 
of  relators  —  assignees  of  Estill  —  to  have  issued  warrants  upon  the  Treasurer 
for  the  sums  claimed  under  the  contract;  and  the  performance  of  this  can  be 
enforced  by  mandamiu.    McOauley  v.  Brooks,  11. 

2.  Mandamus  will  issue  to  the  Governor  in  certain  cases.     /& 

8.  Distinction,  from  political  considerations,  between  the  Governor  and  the  inferior 
officers  of  the  executive  department,  as  to  the  issuance  of  this  writ,  stated. 

Bee  ATToaNBT. 

MARRIED  WOMEN. 
Bee   Husband  and   Wifb. 

MARRIAGE  AND  DIVORCE. 

€.  Where  a  Court  dissolves  the  bonds  of  matrimony,  it  has  no  power  to  Impose 
any  restraint  upon  a  second  marriage,  in  the  absence  of  express  statute  confer- 
ring it    Barber  y.  Barber,  878. 

MECHANIC'S  LIEN. 

1.  Under  the  Mechanic's  Lien  Act  of  1858,  oDaterial-men,  sub-contractors,  etc..  have 

a  Hen  upon  the  property  described  in  the  act  to  the  extent  —  if  so  much  be 
necessary  —  of  the  contract  price  of  the  principal  contractor;  but  they  must 
give  notice  of  their  claims  to  the  owner,  or  the  -mere  existence  of  such  claims 
will  not  prevent  the  owner  from  paying  the  contractor,  and  thereby  discharging 
himself  from  the  debt  By  giving  such  notice,  the  owner  becomes  liable  to 
pay  the  sub-contractor,  material-men,  etc.,  as  on  garnishment  or  assignment; 
but  if  the  owner  pay  according  to  his  contract.  In  ignorancs  of  such  claims, 
the  payment  Is  good.    MoAlfiin  v.  Diu^xm,  126. 

2.  The  notice  of  mechanic's  lien,  filed  in  the  Recorder's  ofllce,  need  not  set  oat 

tho  Items  of  the  account;  a  general  statement  of  the  demand,  showing  Its 
nature  and  character,  and  the  amount  due  or  owing  thereon,  is  sufficient. 
Brcnnan  v.  Bwasey,  140. 

8.  A  party  having  secured  a  mechanic's  ISen  un<1er  the  statute,  does  not  forfeit  or 
waive  it  by  causing  an  attachment  to  be  Issued  and  levied  upon  property  of 
the  d^lrtor  to  secure  the  same  demand.  The  two  remedies  are  eomolative,  and 
both  may  be  pursued  at  the  sama  tlma.    Id. 

4.  If  the  party  attempts  to  pursao  itiom  In  separate  actions,  he  might  be  put  to 
his  election;  but  It  Is  no  defense  to  an  action  to  enforce  the  mechanlc'6  llpit. 
thRt  in  a  pievloos  suit  for  the  same  debt  an  attachment  was  issued  and  l»vlod 
opon  the  property  of  the  debtor,  particularly  when  such  suit  has  been  dis- 
missed, and  nothing  was  realised  bj  the  attachment    Id. 
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MERGER. 
Bee  JoDOiiENT,  8. 

MEXICAN  GRANT. 

1.  Tbe  grant  from  Alvarado  to  Sntter,  of  June,  1841,  passed  to  intter  a  title  to 
the  land  It  embraces,  subject  to  be  defeated  by  the  subsequent  action  of  the 
Supreme  Government  and  Departmental  Assembly,  and  carried  with  it  a  rlj?ht 
to  the  possession,  use.  and  enjoyment  of  the  land,  which  right  can  be  asserted 
In  our  Courts.     Cornwall  v.  Culver,  423. 

8.  Such  grant  passed  a  present  and  immediate  Interest  to  the  grantee  In  the 
quantity  of  lind  specifically  designated  —  eleven  leagues  —  to  be  surveyed  and 
laid  off  within  the  exterior  limits  of  the  general  tract  designated  In  the  grant, 
by  the  officers  of  the  Government.    Td. 

8.  In  ejectment  for  land  In  Sacramento  county,  claimed  under  8utter*s  grant,  the 
grant  by  Micheltorena  to  Leldesdorff,  In  October,  1841,  Is  competent  evidence 
to  show  that  the  tract  of  country  now  embraced  by  that  county  is  inclndecf 
within  the  boundaries  of  the  grant  to  Sutter.    Id. 

4.  For  land  within  the  boundaries  of  the  general  tract  granted  to  Sutter,  in  the 
county  of  Sacramento,  ejectment  will  lie  directly  upon  the  grant,  although  no 
ofDcial  survey  and  measurement  has  yet  been  made  by  the  officers  of  Govern- 
ment, and  although  it  may  appear,  when  such  survey  and  measurement  are 
made,  that  there  exists,  within  the  exterior  limits  of  the  general  tract,  a- 
qnantlty  exceeding  the  eleven  league*.    Id. 

6.  Until  such  official  measurement,  no  individual  can  complain,  nor  be  permitted  to 
detPimlne,  in  advance,  that  any  particular  locality  will  fall  within  any  surplus 
over  and  above  the  •specified  quantity,  and  thereby  Justify  It^  forcible  seizure- 
and  detention  by  himself.    Id. 

6.  Circumstances  under  which  the  deposition  of  Yloget,  now  deceased,  as  to  the 

boundary  lines  of  the  Sutter  grant  is  admissible,  stated.    Id, 

7.  Morton   v.   Folger,    (15  Cal.   275)    holding  tne  declarations,  on   a  question   of 

boundary,  of  a  deceased  person  who  was  In  a  situation  to  be  acquainted  with  tbe^ 
matter,  and  who  was,  at  the  time,  free  from  any  interest  therein,  to  be  admissi- 
ble, whether  the  boundary  were  one  of  general  or  public  Interest,  or  were  one 
between  the  estates  of  private  proprietors,  affirmed.    Id. 

8.  Ferria  v.  Ooover,  (10  Cal.  589)  holding  that  the  map  or  plat  referred  to  In  the 

grant  to  Sutter  must  be  regarded,  for  the  purpose  of  identifying  the  land,  as 
part  of  the  grant  Itself;  that  the  description  given  in  the  grant  was  to  be 
taken  in  connection  with  the  lines  marked  on  the  map,  and  if  any  portion  was- 
to  be  rejected,  reference  would  be  had  to  the  circumstances  under  which  the 
grant  was  made,  and  the  intention  of  the  parties,  and  to  ascertain  these,  parol 
evidence  was  admissible,  and  that  such  portion  would  be  rejected,  and  sach 
construction  adopted,  as  would  give  effect  to  that  intention,  affirmed.     Id. 

9.  The  land  upon  which  the  city  of  Sacramento  is  situated,  is  within  the  exterior 

limits  of  the  grant  to  Sutter,  of  June  18th.  1841.     Id. 

10.  iforton  V.  Folger,  (15  Cal.  276)  holding  that  the  deposition  of  a  surveyor,  who< 
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ran  tHe  boondary  lines  of  a  srant;  taken  In  one  action,  la  admlaalbto  In  another 
action  between  different  parties,  after  his  death,  as  hearsay  evidence  of  the 
location  of  sach  lines,  affirmed.    Id. 

11.  The  evidence  in  this  case,  showing  that  the  land  within  Sacramento  county  was 

In  possession  of  Sntter,  by  permission  of  the  former  Goyemment,  ror  years  pre- 
vious to  the  cession  to  the  United  States ;  that  It  was  subjected  by  him  to  such^ 
uses  as  he  desired;  that  he  had  absolute  control  over  it,  without  disturbance 
by  any  one,  exercising  the  rights  of  a  proprietor,  to  the  knowledge  of  the  Got* 
emment,  and  with  its  recognition  of  their  existence;  that  he  aaaerted  owner- 
■hip  of  the  land,  under  the  grant  from  Alvarado,  and  that  for  yean  after  the 
conquest  and  treaty,  hlB  claim  and  possession  were  unquestioned;  his  titles 
whether  it  be  regarded  as  a  legal  or  equitable  one,  is  sufficient,  under  these  cir- 
cumstances, to  enable  him,  and  those  holding  under  him,  to  recover  or  maintain 
possession,  in  the  Courts  of  the  State,  at  least  until  the  United  States  Intervenep 
and  determine,  through  the  apprc^rlate  departments,  that  his  daim,  under  hia 
grant,  shall  be  satisfied  by  land  elsewhere  selected.    Id. 

12,  The  words  in  the  petition  of  Sutter —  **not  Including,  In  aald  eleven  leagues, 

the  land  which  is  periodically  Inundated  with  water  in  winter,"  and  tbc  words 
In  the  grant,  "without  Including  the  lands  inundated  by  the  impulse  and 
enrrents  of  the  rivers,'*  mean  the  land  which  Is  regularly  inundated  during 
the  winter,  and  refer  only  to  what  are  known  as  tuie  lands.  No  other  lands 
will  meet  the  terms  of  the  petition.     Id. 

18.  The  Governor  and  Departmental  Assembly  of  California  had  power  to  make 
grants  of  lands  within  the  general  limits  of  pueblos,  and  the  official  acts  of 
such  officers,  within  the  genera)  scope  of  their  powers,'  are  presumed  to  have 
been  done  by  lawful  authority.     Brown  v.  £faii  Francisco,  451. 

14.  The  Regulations  of  Secularisation,  by  Governor  Figueroa,    August   9tb,    18S4, 

limiting  the 'extent  of  land  to  be  granted  to  any  one  Individual  to  four  nun-* 
dred  varas  square,  did  not  apply  to  pueblo  lands,  and  did  not  limit  the  fleneml 
power  of  the  Governor  and  Departmental  Assembly  to  grants  of  four  hundred 
varas  square.    Id. 

15.  Where  land,  within  the  general  limits  of  the  pneblo  of  San  Francisco,  and  also 
within  the  limits  of  the  old  '*  Mission,"  was  granted  to  an  individual  by  the 
Governor  and  Departmental  Assembly,  In  ld89-40,  before  the  **  Mission  '^  had 
been  entirely  secularised.  It  would  seem  to  have  been,  at  the  date  of  the  grant, 
exempt  from  the  exercise  of  pneblo  rights  over  it,  and  mast  be  presumed  to  be 
grantable,  just  as  any  other  land  previously  occupied  by  the  mission  establish- 
ments, but  not  exclusively  dedicated  to  pious  uses.    Id. 

le.  The  f«tet  that  such  grant  recites  the  law  of  1824,  and  the  regolntlons  of  1828, 
and  no  others,  does  not  raise  the  Inference  that  the  grant  was  made  only 
under  the  authority  of  that  law  and  those  regulations.    Id. 

17.  A  grant  may  be  made  onder  other  and  different  authority  than  that  recited  la 
the  grant,  and  may  be  valid,  although  prohibited  by  the  authority  recited.    Id. 

18.  Query:  Whether,  after  final  confirmation  of  land  granted  by  the  Governor  and 

Departmental  Assembly,  and  after  patent  by  the  United  States,  Inquiry  can  be 
made  as  to  the  effect  of  any  deviation,  on  the  part  of  the  Governor  and 
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As8«mblj,  from  tbe  mode  and  maimer  preacribcd  by  law  for  making  grants 
—  assuming  tbat  snch  grants  were  to  b«  made  solely  by  virtue  of  the  law 
of  1S24  and  rogniattona  of  1828.    Id. 

19.  In  ejectment  on  a  patent  from  the  United  States  tor  land  ander  a  Mexican 
grant,  In  which  patent  there  was  Incorporated  a  plat  of  survey,  on  tbe  margin 
of  which  was  a  memorandmn  that  the  land  was  suryeyed,  under  the  orders  of 
the  United  States  Surveyor  General,  by  Von  S.,  Deputy  Surveyor,  and  that  the 
field  notes  from  which  it  was  made  had  been  examined  and  approved  by  tha 
United  States  Surveyor  General  for  California,  and  were  on  file  In  his  office, 
plaintiff  offered  the  patent  In  evidence,  and  defendant  objected  to  the  survey  It 
set  forth,  on  the  ground  that  the  Deputy  Surveyor  who  made  It  was  Interested 
In  the  grant:  HeJd^  that  the  objection  is  untenable;  that  it  is  Immaterial 
whether  the  Deputy  was,  at  the  time,  Interested  In  the  grant  or  not.  as  the 
approval  of  the  survey  by  the  Surveyor  General  and  by  the  proper  department 
at  Washington  Imparted  validity  to  the  survey,  and  put  It  beyond  the  reach  of 
attack  In  actions  of  ejectmeot:  that  such  approval  was  the  Judgment  of  the 
appropriate  tribunal,  that  the  survey  was  in  conformity  with  the  final  decree 
of  confirmation  —  this  case  having  arisen  previous  to  the  Act  of  Congress, 
of  1860,  giving  the  District  Court  superrlflloa  vwet  tha  Sietion  of  tha  Surveyor 
General,  ate.    Moit  v.  Smith,  533. 

90.  Under  the  decision  In  Fossat'a  case,  (21  How.  445)  it  may  be  truet  that  tbe 
Jurisdiction  of  the  United  States  District  Court  previous  to  this  Act  of  Con- 
gress embraced  all  questions  as  to  the  location  and  boundaries  of  tbe  lands 
confirmed,  and  could  have  been  exercised  to  control  tbe  surveys  of  such  lands 
until  the  Issuance  of  the  patent ;  but  where  no  question  was  made  as  to  the 
form  or  correctness  of  the  survey,  by  proper  parties,  before  tbe  District  Coart, 
pending  the  proceedings  for  confirmation,  the  approval  of  the  survey  by  the 
Surveyor  General  and  by  the  I>epartment  at  Washington  was  final.    Id. 

II.  Of  that  approval,  and  also  of  the  regularity  and  validity  of  all  the  different 
proceedings  required  by  tbe  Acts  of  Congrcsa,  from  the  filing  of  the  petition  of 
the  claimant  before  the  Board  of  Land  Commissioners,  to  the  Issuance  of  the 
patent,  the  patent  itself  Is,  in  an  action  of  ejectment,  not  only  evidence,  but 
conclusive  evidence  against  the  Government  and  all  parties  claiming  under 
the  Government,  by  title  subsequent,  and  against  parties  claiming  no  higher 
title  than  mere  possession.    Id, 

t2.  Where,  in  ejectment  on  a  patent  from  the  United  States,  reciting  that  the  pat- 
entee had  presented  his  claim  to  the  Board  of  Land  Commissioners,  and  tbat 
the  claim  was  founded  on  a  Mexican  grant  made  to  Pablo  Gutleras  *'  In  the 
summer  of  1844,  by  Captain  John  A.  Sutter,  who,  according  to  the  records  of 
the  Beard,  derived  his  authority  to  grant  from  Governor  Micheltorena,  on  the 
twent> seventh  day  of  December,  1844,"  etc.,  it  was  objected  to  the  Introduc- 
tion of  the  patent  In  evidence,  tbat  it  rested  on  a  grant  from  one  who  had  no 
authority  to  grant :  Held,  ihat  even  concpdlng  Sutter  had  no  such  authority, 
still,  the  tribunals  estahlfsbttd  by  tbe  United  States  Government  for  tht^  express 
purpose  of  ascertaining  and  determining  the  validity  of  grants  claimed  to  have 
been  Issued  by  the  Mexican  Government  baring  passed  upon  this  grant  and 
Vol.  XVL— 44 
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pronounced  It  Talld,  Its  validity  cannot  be  qneatloned,  ettber  by  tbe  Gover^ 
ment  or  by  indlyfdualn  cl Aiming  under  the  Oovemment,  eitber  collaterally  i*' 
ejectment,  or  directly  in  any  other  form  of  proceeding;  that  the  validity  of 
tli«  grant  baa  become  the  law  of  the  case.    Id. 

MEXICAN   LAW. 
Bee  Mexican  Grant,  13-18. 

MINING  CLAIMS  AND  RIGHTS. 

1.  The  Act  of  April  25tb,  1855,  for  the  protection  of  growing  crops  and  improve - 

mouts  in  the  mining  districts  of  this  State,  so  far  as  it  purports  to  give  a 
right  of  entry  upon  the  mineral  lands  of  this  State,  in  cases  where  no  such 
right  existed  anterior  to  its  passage,  is  invalid.     Oillan  V.  HutcMnson,  153.  - 

2.  This  Act  of  1865  seems  to  proceed  upon  the  Idea  of  an  absolute  and  uncondi- 

tional right  in  the  miner  to  enter  upon  the  possession  of  another  for  mining 
purposes,  and  the  intention  of  the  act  was  to  limit  this  supposed  right,  and 
not  to  give  a  right  of  entry  in  cases  where  no  such  right  previously  existed,    /d. 

S.  Miners  have  no  sucb  absolute  and  unconditional  right.     The  tmo  mle  ia  laid- 
down  in  Smith  T.  Doe  (16  Cal.)     Id. 

4.  In  suit  for  mining  claims,  the  Court  permitted  defendants  to  introduce  in  evi- 

dence the  mining  rules  of  the  d.'atrict.  though  adopted  after  the  rights  of 
pialntiffs  had  attached :  Held,  that  admitting  plaintiffs'  rights  could  not  be 
affected  by  such  rules,  still,  as  defendants  claimed  under  them,  they  were  com- 
petent evidence  to  determine  the  nature  and  extent  of  defendants'  claim  —  the 
effect  of  such  rules  upon  pre-existing  rights  being  sufficiently  guarded  by  In- 
■tructiona  of  the  Court    Roach  v.  €hray,  383. 

See  Ejectment,  25. 

MISDEMEANOR. 
Bee  Criminal  I^aw,  19,  20. 

MISTAKE. 
Ike  Mortgage,  16-22,  28*31 ;  Surett,  5. 

MONET   HAD  AND  RECEIVED. 
Bee  Sam  Francisco,  20-29,  46-51,  67. 

MORTGAGE. 

1.  Prima  facie,  plaintiff  la  a  foreclosure  suit  is  entitled,  after  sale  of  the  premieee 
and  Sheriff's  deed  to  him,  to  a  writ  of  assistance  as  against  the  mortgagor, 
and  those  entering  under  him  subsequent  to  the  decree,  if  they  refoae  to  ear 
render  possession.    Skinner  v.  Beatty,  166. 

5.  Where,  in  such  case,  a  writ  of  assistance  is  granted,  and  the  mortgagee  and  bis 

wife  move  to  set  It  aside  on  the  ground  that  they  had  moved  upon  and 
occupied  tbe  mortgaged  premises  as  a  homestead  before  the  exeention  of  the 
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nortgn^  by  the  husband,  and  contlnnonsly  ever  since,  and  It  appears  that  the^ 
moi*t?a[:e  was  given  for  the  purchase  money  of  the  premises,  the  motion  must 
be  denied,  even  .though  the  wife  was  not  a  party  to  the  foreclosure.     Id. 

8.  If  a  writ  of  assistance  be  improperly  issued  or  executed,  the  Court  granting  It  can, 
on  summary  motion,  set  aside  the  writ  or  the  service,  and  restore  the  pos- 
session.   Id, 

4.  A  mere  stranger,  who  voluntarily  pays  money  due  on  a  mortgage,  and  falls  to 
take  an  assignment  thereof,  but  allows  It  to  be  canceled  and  discharged,  cannot 
afterwards  come  Into  equity,  and,  In  the  absence  of  fraud,  accident  or  mistake 
of  fact,  have  the  mortgage  reinstated  and  himself  substituted  in  the  place  of 
the  mortgageee.     Quy  v.  Du  Uprey,  130. 

6.  Cases  cited  as  to  whether  and  when  payment  of  money  due  on  a  mortgage  op- 
erates as  a  discharge  or  as  an  assignment  of  the  mortgage.    Id, 

6.  At  common   law,  a  morti^age  was   regarded  as  a  conveyance  of  a  conditioniJ 

estate  and  npon  breach  of  its  condition,  the  estate  became  absolute ;  but  Courts 
of  Equity,  to  relieve  from  the  hardship  of  this  role,  gave  to  the  mortgagor  a 
right  to  redeem  upon  payment,  within  a  reasonable  time,  of  the  debt  secured. 
Goodenow  y.  Ewer,  461. 

7.  The  nature  of  the  mortgagor's  right  to  redeem,  and  of  the  mortgagee's  right  to 

foreclose,  stated.     14. 

8.  The  decree  in  a  foreclosure  suit,  under  the  old  equity  system,  usually  directed 

the  mortgagor  to  assert  his  right  by  payment  of  the  principal  sum  due,  interest 
and  costs,  within  a  designated  period,  or  be  barred  of 'his  equity.  The  decree 
operated  directly  npon  the  property,  and  its  effect  was  to  restore  the  same, 
upon  payment,  to  the  mortgagor ;  or  to  vest,  upon  failure  of  payment,  an  absolute 
title  In  the  mortgagee.  To  give  any  efficacy  to  the  decree,  It  was  essential 
that  the  owner  of  the  equity  should  be  brought  before  the  Court;  and  he  was 
an  indispensable  party  to  a  valid  foreclosure.    Id. 

0.  In  this  State,  a  mortgage  Is  not  regarded  as  a  conveyance  vesting  In  the  mortga- 
gee any  estate  in  the  land,  either  before  or  after  condition  broken,  but  Is  regarded 
as  a  mere  security,  operating  upon  the  property  as  a  Hen  or  incumbrance  only. 
Id. 

10.  The  proceeding  for  a  foreclosure  of  the  equity  of  redemption,  as  those  terms  are 
understood  where  the  common  law  view  of  mortgages  is  maintained,  is 
unknown  to  our  system,  so  far,  at  least,  as  the  owner  of  the  estate  is  concerned. 
Id. 

11.  The  mortgagee  can  here  in  no  case  become  the  owner  of  the  mortgaged  prem- 

ises, except  by  purchase,  upon  a  sale  under-  Judicial  decree,  consummated  by 
conveyance.    Id,  • 

12  Proceedings  in  the  nature  of  a  suit  to  foreclose  an  equity  of  redemption,  held 
by  a  subsequent  Incumbrancer,  may  be  maintained  by  a  purchaser  under  the 
decree,  where  snch  incumbrancer  was  not  made  a  party  to  the  original  suit  to 
enforce  the  mortgage,  fiuch  incumbrancer  may  be  called  upon  to  assert  hla 
right,  by  virtue  of  his  lien,  and  his  equity  of  redemption,  extending  to  the 
period  provided  by  the  Statute  of  Limitations,  be  thus  reduced  to  the  statutory 
period  of  six  months.    Id, 
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18.  The  tJWDer  of  th«  mortgaged  premlaes^  iMwxe  «o  power  of  sale  is  embraced  In  thd 
mortgage,  cannot,  under  any  circumstances,  be  cut  off  from  bis  estate,  except 
by  sale  in  pursuance  of  the  decree  of  the  Court.  To  gi^e  validity  to  sucb 
decree,  the  owner  must  be  before  the  Court  when  it  is  rendered.  No  ri.i^hts 
which  he  posaeaaea  can  othcrwiK  be  aJToctad,  and  any  dlreetiam  for  their  sale 
wovld  ba  vnaTailUig  for  aay  pvrpeae.    14. 

14.  A  mortgagor,  when  he  has  not  disposed  of  his  Interest,  is  a  necessAry  party  to 
a  suit  for  foreclosure  and  «ile,  under  our  law,  even  though  no  personal  daln 
be  asserted  against  him.  If  he  has  parted  with  the  estate,  hia  grantee  stands 
In  his  shoes,  and  possesses  the  same  right  to  contest  the  lien,  and  to  object 
to  the  sale.  And  if  the  grantee  be  not  made  a  party,  the  purchaser  under 
the  decree  requires  no  title.     Id, 

15.  It  is  only  when  the  owner  of  the  estate  —  whether  such  ownef  be  the  mortgagor 
or  his  grantee  —  has  had  his  day  In  Court,  that  a  valid  decree  can  pass  for 
its  sale.  Under  such  deci*ee,  the  purchaser  takes  the  title  which  the  mortgagor 
possessed,  whatever  it  may  liave  been,  at  the  executloa  of  the  mortgage.     Id, 

16.  D.  and  M.  are  owners  each  of  one  undivided  ooe-half  of  certain  real  eatate.  D. 
executes  a  mortgage  to  plaintiffs  upon  his  undivided  half,  which  was  recorded 
on  the  same  day.  Subsequently,  D.  and  M.  convey  to  defendant,  B.,  an 
undivided  one-third  of  the  entire  property  —  makin^r  D.,  M.  and  t>.  each 
owners  of  one  undivided  one-third  —  one-half  of  B.'s  Interest  being  subject  to 
the  mortgage  to  plalatiiCa.  PlalatifeB  fticeclaae  —  maklBg  D.  alane  party  —  get 
Judgment  for  the  amount  doe,  aod  a  decree  directing  a  sate  of  all  the  interest 
D.  had  at  date  of  Mortgage.  At  the  sale,  plaiaHfla  become  the  purchaaara  for 
the  full  amount  of  their  Judgment,  cosra,  etc.,  and  in  due  time  receive  a  Sher- 
iff's deed,  no  redemption  being  made.  Meantime,  but  aobaeqnent  to  the 
decree,  and  before  the  Sheriff's  deed,  B.  purchases  the  remafailng  Interest  of 
U.  and  M.  Plaintiffs  sue  for  the  sale  of  the  pro^rty  —  a  partition  being 
impossible  without  prejudice  —  and  for  on  account  from  the  tenant  In  posses- 
sion ;  and  ask  to  be  reiiDbiirsod  from  the  proceeds  of  the  sale  the  one-third  of 
the  amount  bid  by  tbcn;  nt  the  sale  under  their  decree  of  foreclosure,  on  the 
ground  that  the  decree  was  Invalid  as  to  the  one-sixth  Interest  conveyed  to  E. ; 
and  that  plaiutlffs  believed,  at  the  time  of  their  bid,  they  were  acquiring  a 
title  to  all  the  Interest  D.  had  r\t  the  date  of  bis  mortgage  to  them;  and  that 
the  Sheriff  atated  such  Interest  waa  offered  for  sale:  Htld^  that  the  bid  of 
plaintiffs,  being  for  the  full  amount  of  their  judgment,  satiafled  it;  and  that 
the  effect  of  this  satiafaction  was  to  diacharga  the  oadivlded  ona-aixth  held 
by  B.  from  the  lien  of  the  mortgage.    Id. 

17.  Held.  also,  that  plaintiffs  cannot  be  reimbursed  in  the  amonnt  bid,  even  though 

r  a  mistake  as  to  the  effect  of  the  decree  and  sale  thereunder; 
Ake  was  one  of  law,  against  which  Courts  of  Bqulty  seldom 
lependent  action  —  the  weight  of  authority  in  the  United  States 
lieve,  unless  the  miataice  be  accompanied  with  apecial  circum 
B  misrepresentation,  undue  influence,  or  misplaced  eonOdence. 


upon  proper  application  in  the  original  forecloaare  suit,  the 
^e  released  the  plaintiffs  from  the  purchase,  set  the  sale  aside. 

decree,  and  allowed  them  to  flie  a  supplemental  complaint, 
nd  others  interested,  as  parties.     Id, 
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19.  Covrti  «f  ia«DitJ  &»  «^«r  resdy  to  grast  relkf  fvom  »!«■  maAB  vpon  their 
decrees,  where  there  has  been  trresaterity  la  the  pnceeAtaffi  renderinff  the 
title  defective,  as  well  when  the  purchaser  or  parties  interested  have  been 
nlsled  by  a  mistake  of  law  as  to  the  operation  of  the  decree,  as  when  they 
ha^  been  mlrtead  by  a  mistake  of  fact  as  to  the  condition  of  the  property,  or 
the  e«tate  sold,  provided  aiypHcatlon  be  made  to  them  hi  the  sntts  in  which 
rack  decrees  are  entered  within  a  reasonabfle  time,  and  tlie  relief  sought  will 
not  operate  to  tke  p rejndice  of  the  jtwt  rights  of  others,    id. 

20.  The  natore  and  extent  of  the  relief  in  such  cases,  are  matters  retting  very  mnch 

In  the  aoiiii€  diaeretlOB  of  the  Court.  As  a  general  rnle,  the  purchaser  will 
be  released  aad  a  resale  ordered,  or  such  new  or  additional  proceedings 
directed  ae  may  (rtyvlate  the  objections  arising  from  those  originally  taken, 
when  the  coDseqnences  of  tlie  mistake  are  snch  that  it  would  be  Inequitable, 
either  to  the  purchaser  or  to  ttie  parties,  to  allow  the  sale  to  stand.  But 
when  relief  Is  sought  in  one  action  from  a  purchase  made  upon  a  mistake 
of  law  as  to  the  effect  of  a  decree  rendered  in  another  action,  it  seems  that 
the  ordinary  rules  as  to  mistakes  of  law  should  apply  —  and  from  such.  Courts 
of  Equity  seldom  relieve.     Id, 

n  In  this  case  relief  cannot  be  granted,  as  no  special  circumstances  are  shown, 
and  no  excuse  offered  for  neglecting  to  apply  for  relief  In  the  original  fore- 
closure suit.  And  further,  this  action  is  not  brought  directly  for  relief  fron 
the  sale,  but  for  a  sale  of  the  property,  an  account  as  incident  to  a  partition, 
and  distribution  of  the  proceeds  among  the  ownera,  teoanta  in  eeaimoii 
thereof;  and  D.,  the  mortgagor,  is  not  made  a  party.    Jd. 

22.  The  rights  of  plaintiffs  to  the  px'occeds  arising  from  the  sale  mist  be  Ilmite'l 
by  the  extent  of  the  Interest  they  acquired  in  the  premises  under  their  con- 
veyance —  that  is,  to  one-third ;  and  from  this  one-third,  their  proportionate 
share  «if  the  ceela  and  expenses  of  the  action,  and  sabaeqoait  proceedings, 
must  be  deducted. 

28.  What  is  meant  by  Sheriff's  deed,  made  on  sales  under  decrees  In  foreclosure 
salts,  taking  effect  by  relation  from  the  date  of  the  mortgage,  explained.     Id. 

24.  A  decree  in  a  foreclosure  suit  for  the  sale  of  the  premises,  where  the  mortgagor 
had  transferred  his  estate  in  the  premises  previous  to  the  institution  of  the 
suit,  and  his  grantee  was  not  made  a  party,  Is  void  so  far  as  it  orders  a  sale. 
Bogffs  V.  Hargrove,  060. 

26.  A  foreclosure  suit,  under  onr  system,  is  only  a  proceeding  for  the  legal  deter- 
mination of  the  existence  of  the  lien,  the  ascertainment  of  its  extent,  and  the 
subjection  to  sale  of  the  estate  pledged  for  its  satsif action.  Upon  the  validity 
and  extent  of  that  lien,  the  owner  of  the  estate,  whether  mortgagor  or  his 
grantee,  has  a  right  to  be  heard,  and  no  valid  degree  for  the  sale  of  the  estate 
can  pass  ontll  this  right  has  been  afforded  to  him.    Td. 

2t.  fhe  doctrine  of  caveat  emptor  applies  only  to  sales  made  upon  valid  Judgments ; 
and  is  usually  invoked  with  reference  to  sales  upon  execution  issued  against 
the  general  property  of  a  Judgment  debtor.  In  these  latter  cases,  a  defect  of 
title  is  no  ground  for  interference  with  the  sale,  or  a  refusal  to  pay  the 
price  bid.  The  purchaser  takes  upon  himself  all  the  risks  as  to  the  title,  and 
bids  with  full  knowledge  that  In  any  event  he  only  acquires  such  interest  as 
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the  debtor  possessed  at  the  date  of  the  lery,  or  the  lien  of  the  judgment; 
and  that  he  may  possibly  acquire  nothing.    Td. 

27.  A  somewhat  different  rule  prevails  In  cases  where  particular  property  is  the  sub- 
ject of  sale,  by  a  speciflc  adjudication ;  as  where  the  interest  of  A  in  a  certain 
tract  is  decreed  to  be  sold.  To  the  validity  of  a  decree  of  tills  character,  the 
presence  of  A  Is  essential,  and  when  present,  the  decree  binds  him  and  is 
effectual,  by  the  sale  it  orders,  to  transfer  his  estate.  A  yalld  decree  tn  a  mort- 
gage case  operates  upon  such  Interest  as  the  mortgagor  possessed  in  the  prop- 
erty at  the  execution  of  the  mortgage.  That  Interest  may  not  constitute  a 
valid  title;  it  may  not,  in  fact,  be  of  any  value;  and  the  purchaser  takes  that 
rislc.  To  that  extent  the  doctrine  of  caveat  emptor  applies  even  in  those  cases, 
and  in  all  ctmes  of  adjudication  upon  speciflc  interests,  but  no  further.  The 
Interest  specifically  subject  to  sale,  whatever  it  may  be  worth,  a  purchaser  Is 
entitled  to  receive ;  it  is  for  that  interest  he  makes  his  bid  and  pays  his  money. 
Id. 

28.  A  purchaser  under  a  decree  of  this  character  may  petition  to  be  released  from 

his  purchase,  or  that  the  sale  be  set  aside,  where  it  has  been  subsequently 
discovered  that  the  Court  rendering  the  decree  had  not  acquired  Jurisdiction 
of  the  subject  matter;  or  of  persons  having  Interests  in  the  property;  or  for 
other  reasons,  that  the  estate  directed  to  be  sold  would  not  pass.    Id. 

29.  Where  a  purchaser  at  a  sale  under  a  decree,  in  a  foreclosure  suit,  directing  the 
sale  of  the  premises  —  which  decree  was  void,  because  the  grantee  of  the  mort- 
gagor was  not  made  party  —  brought  suit  against  the  mortgagees  to  recover 
back  the  money  paid  them  on  his  bid :  Held^  that  the  action  does  not  lie  —  the 
purchaser  being  aware,  at  the  time  of  his  bid,  that  the  mortgagor  had  sold  the 
premises  before  the  institution  of  the  foreclosure  suit,  and  there  being  no  fraud. 
Td. 

80.  The  purchaser  in  such  case  makes  a  mistake  of  law  as  to  tba  effect  of  the  decree 

when  the  grantee  of  the  mortgagor  is  not  made  party  to  the  foreclosure  suit. 
From  such  mistake  no  relief  can  be  granted  in  an  action  at  law.    Id. 

81.  Plaintiff  must  seek  relief  from  the  consequences  of  the  invalidity  of  the  decree, 
by  proceedings  in  the  foreclosure  suit.  By  his  act  of  purchase  he  has  sub- 
mitted himself  to  the  jurisdiction  of  the  Court  in  that  suit,  as  to  all  matters 
connected  with  the  sale,  and  is  entitled  to  apply  for  such  relief  as  the  facts  nf 
the  case  may  justify.  Upon  his  application  that  Court  may  direct  the  sale  to 
be  set  aside  and  the  satisfaction  to  be  cancelled,  and  authorise  a  supplemental 
bill,  for  a  resale  of  the  premises,  to  be  filed  and  conducted  in  the  names  of  the 
complainants  in  that  suit,  for  the  plaintiff's  benefit,  and  direct  that  the  grantee 
of  the  mortgagor,  and  any  other  persons  interested  in  the  premises,  be  brought 

■"  lake  such  other  and  different  order  in  the  matter 

!  all  parties,  and  mete  out  exact  Justice.    Id, 

endent  action,  relieve  from  mistakes  of  law,  unless 
circumstances,  such  as  misrepresentation,  undue 
lence.    Id. 

ally  Interested  in  the  claim  secured  on  the  estate 
irties  to  the  foreclosure  of  a  mortgage.    McDermott 
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See  Criminal  Law,  2,  4;  Hombstiad,  6;  Husband  and  Wm,  1-S;  iNJUiTGTioa, 
8,  4;  JcTDOiciNT,  12-14;  Landlord  and  Tbnamt,  7-15;  Taxis,  1-7. 

MOTION. 
Bee  MoBTGAoi,  8. 

MUNICIPAL  CORPORATIONS. 

8'!e    CONBTITOTIONAL    LAW,    17-18!    CORPOBATIONS :    SAN    PBANCZSOO. 

MUUDBR. 
Bee  CRIMINAL  Law,  18,  19. 

NEW  TRIAU 

1.  On  the  rendition  of  a  special  verdict,  the  trial  la  terminated,  and  notice  of  motion 

for  new  trial  must  be  given  within  two  days  thereafter,  or  the  proceedings 
based  upon  such  notice  will  be  disregarded.    Allen  y.  Hill,  118. 

2.  A  special  verdict  settles  the  facts,  and  the  Court,  by  Its  judgment,  pronounces 

the  conclusions  of  law  upon  the  facts  fonnd.  If  the  Court  errs  In  this  respect, 
the  error  may  be  reviewed  without  any  motion  for  new  trial ;  but  the  right  to 
correct  the  verdict  does  not  depend  upon  the  Judgment,  and  the  steps  necessary 
for  that  purpose  must  be  taken  within  the  statutory  time.    Id, 

8.  Motions  for  new  trial  on  the  ground  of  newly  discovered  evidence,  regarded  with 
distrust  and  disfavor,  and  the  strictest  showing  of  diligence  and  all  other  facts 
necessary,  is  required.  This  Is  especially  true  when  the  new  testimony  is  to 
impeach  a  witness  on  the  trial,  or  Is  merely  cumulative.  The  party  must  show 
by  his  own  affidavit  that  he  did  not  know  of  thia  evidence,  and  could  not  by 
due  diligence  have  obtained  It;  the  affidavit  of  a  witness  la  not  sufficient  (In 
this  case,  the  party  himself  was  present)     Baker  v.  Joeeph,  178. 

4.  Motion  for  new  trial  is  addressed  to  the  sound  discretion  of  the  Court  and  the 

Supreme  Court  can  interfere  only  in  case  of  plain  abuse  of  sach  dlscretloa. 
Petere  v.  Fosa,  357. 

5.  On  motion  for  new  trial,  on  the  sole  ground  tliat  the  verdict  is  not  soBtained  by 

the  evidence,  the  Court  below,  In  passing  on  the  motion,  cannot  disregard  any 
portion  of  the  evidence  before  the  Jury.  The  question  as  to  the  competency 
of  the  evidence  cannot  be  raised  on  such  motion.     MoCflond  v.  CNeeM,  892: 

8.  A  verdict  obtained  upon  incompetent  evidence  may  be  set  aside:  but  this  can- 
not be  done  if  the  evidence  were  admitted  without  objection,  nor  can  It  be  done 
upon  the  ground  that  effect  was  given  to  the  evidence  by  the  Jury,  even  if. 
objected  to.     Id. 

7.  In  such  cases,  that  which  vitiates  the  verdict  Is  the  error  of  the  Court  in  ad- 
mitt  inf?  the  evidence,  and  if  the  party  soeklnj?  to  set  aside  the  verdict  be  not  in 
position  to  take  advantage  of  this  error,  he  cannot  Object  that  the  evidence 
was  improperly  admitted.     Id. 

Bee  Appeal,  2;  Ojbctmbnt,  S. 
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NEW  STATES. 
8te  Public  Lands,  '1-8,  18,  IC 

..ONSUIT. 
See  SuFHEME  Court,  8. 

NOTARY. 
See  Acknowledgment,  1-4. 

NOT  I  CD. 
See  Appeal,  8. 

ORDINANCB. 
See  Board  or  Scpbbvuioiui,  1 ;  Constitutional  Law,  17,  18 ;  San  Francisco,  84-57. 

OVERRULED. 

1.  Goodicin  y.  BiekHna,  (2  Cal.  108)  so  far  M  It  holds  tliat  the  ayerment  that 
pl.iintlflFB  '*  were  lawfully  entitled  to  the  poesesBlon  of  the  premises  "  was  to 
allegation  of  a  thateiial  fact,  and  hence  snfflclent;  Payne  y.  TrradireJl  (5  Cal. 
330) — In  which  the  averment  of  the  complaint  was,  that  plalntiffB  had  **  law- 
ful title  as  owners  in  fee  simple  of  the  premises,"  and  "  that  the  defendant 
is  In  possession,  and  unlawfully  withholds  the  same,*'  so  far  as  It  decides  that 
a  more  particular  statement  of  "  the  circumstances "  of  defendant's  posses- 
sion or  withholding  Is  necessary ;  Qregory  y.  Hawne^t  (Octoher  term.  1859,  No. 
2148)  by  Payiie  4  Dew9^  ▼.  Treadwell,  220. 

8.  Aldinnan'9  Btiaie,  decided  at  the  April  term,  1859,  (not  reported)  t^  Batatt  of 
Taylor,  434. 

8.  BoVand  y.  City  of  San  Francisco,  (7  Cal.  861)  so  far  as  it  holds  that  ordinance 
493  of  that  city  recognized  and  adopted  ordinance  481,  so  as  to  render  the 
sale  had  valid  and  blndhig,  hy  JfoCrooften  ▼.  City  of  8at^  Frm^cHoo,  691. 

PAROL  EVIDENCE. 

1  wiinrA  A  nnt-ff  nn  Its  facc  draws  two  and  a  half  per  cent  per  month  Interest, 
Inadmissible  to  prove  that  from  a  certain  time  the  Interest 
>y  a  verbal  agreement  between  the  parties,  to  one  and  a  half 
^h.  Interest  beyond  the  statutory  rate  cannot  be  established 
.  Friedman,  138. 

Imissible  to  establish  a  new  and  distinct  agreement,  upon  a 
which  is  to  be  a  substitute  for  the  old  written  agreement; 
r  that  the  old  agreement  is  abandoned,  and  it  is  not  com- 
7  parol,  tbe  Incorporation  of  new  terms  and  conditions,  and 
t  must  he  valid  in  Itself,  and  such  as  may  be  the  basis  of 
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PARTIES. 

Bee  BjacsMBMT,   12;  Ihjumctxon,  3,  4:  Laudlobd  amo  TinuMv,   9^  1ft;  Most- 

GAUK>  24,  25»  82. 

PARTNERSHIP. 

1.  A  tnrTiTlng  iMirtner  lias,  onder  the  statute  of  May,  1850,  regalattnir  the  settle- 

ment of  the  estates  of  deceased  persons,  sec.  198»  the  ezclasiye  liSht  of  pos- 
sefislon,  and  the  absolute  power  of  disposition  of  the  assets  of  the  partnership. 
AUtn  Y.  SiU,  118. 

2.  A  Burvlvlsg  partner  has  a  rlg^ht  to  vote,  at  an  election  for  officers  of  a  corpo- 

rnftoa  formed  under  the  general  Incorporation  Act  of  this  State  of  1858,  the 
stock  in  hto  bands  as  assets  of  the  partnership  —  the  business  of  the  firm 
being  unsettled.    Id. 

B.  The  fact  that  a  portion  of  the  stock  voted  by  such  surylving  partner  stood  upon 
the  books  of  the  corporation,  at  the  time  of  the  election,  in  the  name  of  the 
deceased  partner  alone,  does  not  affect  the  right  to  yote.  If  In  fact  the  stock 
belonged  to  the  partnership,    /d. 

Bee  CoBPOBATioKB,  1,  2. 

PATENT. 
Bee  Public  Lands,  9-14. 

PARENT  AND  CHILD. 
Bee  Tbust  and  Trusteb,  B. 

PERJURY. 
Bee  Criminal  Law,  27. 

PILOTS. 
Bee  Sax  Francisco,  19,  20. 

PLEADING. 

1.  In  salt  against  the  wife  for  her  separate  debt,  for  which  she  was  liable  in  per- 
wnam  before  coverture,  the  complaint  need  not  set  out  any  separate  property 
of  the  wife.     BosUo  T.  L&oe,  69. 

t.  The  equity  rule  requiring  two  witnesses  to  controvert  an  answer  under  oath  docs 
not  prevail  in  this  State.  The  answer  is  only  a  pleading,  and  is  not  evidence 
for  defendant.    Id. 

I.  In  au  action  of  forcible  entfy  and  detainer,  the  complaint  described  the  premises 
as  '*  about  ten  rods  square,  situated  within  and  comprising  the  north-westerly 
corner  of  that  certain  piece  or  parcel  of  land,  bounded  and  described  as  fol- 
lows, to  wit:  '*  (the  complaint  then  goes  on  to  give  the  metes  and  bounds  of  a 
tract  containing  one  hundred  and  forty>slz  acres).  **The  said  ten  rods  square 
beins  situated  from  twenty  to  fifty  feet,  more  or  less,  south- easterly  from  the 
house  of  defendant,  and  near  the  gate  aforesaid,  and  near  the  Junction  of  the 
Ssj  Bruno  turnpike  road,  with  the  road  leading  from  the  city  of  Ban  Francisco 
,  to  Hunter's  Point"    Baid  gate  was  where  this  last  road  passed  through.    The 
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proof,  amoD^  otiier  things,  showed  this  ten  rodi  to  be  called  the  north  easterly 
instead  of  the  north-westerly  comer  of  the  tract.  The  judprment  for  plaintiff 
followed  the  description  in  the  complaint.  Defendant  appeals :  Held,  that 
the  variance  in  the  description  of  the  premises  did  not  prejudice  appellant; 
that  the  question  was  one  of  identity,  and  the  fact  that  the  corner  of  the  small 
tract  was  called  the  north-easterly  instead  of  the  north-westerly  comer,  waa 
itself  insnfflcient  to  defeat  the  action.  If  the  other  and  more  definite  marks  of 
description  sufficiently  indicated  and  Identified  the  premises.    Paul  r.  Silver,  7S. 

4.  There  is  but  one   form  of  civil   actions  in  this   State,  and  all  the  forma  of 

pleadings,  and  the  rules  by  which  their  sufficiency  is  to  be  determined,  are 
prescribed  by  the  Practice  Act.  Our  system  requires  the  facta  to  be  alleged  as 
they  exist,  and  repudiates  all  fictions.    Payne  T.  TreadweU,  220. 

5.  Only  such  facts  need  be  alleged  as  are  required  to  be  proved,  except  to  negative 

a  possible  performance  of  the  obligation,  which  is  the  basis  of  the  action,  or  to 
negative  an  inference  from  an  act  which  Is,  in  itself,  indifferent    Id. 

«.  In  quo  uwrranto  for  an  alleged  usurpation  of  the  office  of  Pilot  for  the  port  of 
San  Francisco,  the  complaint  avers  that  defendants  hold,  use,  exercise,  usurp 
and  enjoy  the  office,  without  a  license,  and  also  contains  allegations  as  to  the 
right  of  relator  to  the  office :  Held,  that  these  allegations  as  to  relator's  right, 
cannot  be  reached  by  general  demurrer,  the  complaint  being  good  as  against  the 
defendants;  that  they  are  not  interested  in  the  question  as  to  the  right  of 
relator,  but  only  in  the  determination  of  their  own  right  to  the  office.  Flynn 
V.  Ahbott,  358. 

7.  Where,  in  an  action  on  a  lost  note,  a  verified  complaint  alleges,  that  on  a  par- 

ticular day  the  note  in  question  was  made  by  defendant  and  delivered  to 
plaintiff,  an  answer  denying  the  making  and  delivery  of  the  note  on  the  day 
mentioned  is  insufficient.  Such  denial  does  not  reach  the  substantial  matter  of 
the  averment,  and  only  raises  an  immaterial  issue  as  to  time.  Oaeiro  v.  Wet- 
more,  879. 

8.  Distinction  between  proof  of  allegations  of  matter  of  substance  and  allegations 

of  matter  of  description,  stated.    Id, 

9.  Where,  in  an  action  on  a  lost  note,  the  complaint  verified  aliegea  the  loss,  statittg 

particularly  the  circumstances  thereof,  an  answer  denying  that  the  note  was 
lost,  as  alleged,  does  not  pnt  in  issue  the  fact  of  loss,  which  is  the  gist  of  the 
averment,  but  only  the  circumstances  of  the  loss,  which  are  collateral  and 
Immaterial.    Id. 

10.  A    complaint    alleging    that   the    testator   waa    seised    and   possessed    of    cer- 

tain premises  at  the  time  of  his  death,  on  the  nineteenth  of  July,  1853.  and 
that  the  plaintiffs  were  appointed  the  executors  of  his  last  will  and  testament, 
without  averring.  In  direct  terms,  either  previously  or  subsequently,  the  fact 
of  the  testator's  death,  or  that  he  left  a  last  will  and  testament,  Is  defective 
as  a  pleading.    HaUaok  v.  Mlmer,  574. 

11.  A  complaint  in  replevin,  alleging  that  P.  waa  aeised  and  possessed  of  certain 

premises  at  the  time  of  his  death ;  that  the  plaintiffs  were  appointed  the  execu- 
tors of  his  last  will  and  testament,  and  ever  since  their  appointment  have  been 
In  the  possession  of  the  premises;  that  certain  persons,  whose  names  are  Bot 
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dMl«:nated,  entered  npon  the  same  without  authority,  anA  cut  down  timber 
gTowint;  thereon  to  the  amount  of  about  three  hundred  coida:  that  the  de- 
fendant afterwards  also  entered  upon  the  premises,  without  authority,  and 
removed  the  wood  thus  cut.  and  still  detains  It  from  the  plaintiffs;  that  they 
have  demanded  the  possession  of  the  same  from  him.  and  that  he  refuses  to 
deliver  it  to  them,  to  their  dama«;e  of  $1,100  —  the  alle^^ed  vatne  of  the  wood 
—  sufficiently  shows  plaintiffs'  ownership  of  the  wood.    Id. 

12.  The  averments,  in  such  complaint,  of  **  unlawful  and  wrongful,"  aa  applied  to  the 

entry  upon  the  premises  and  the  cutting  down  of  the  t1m1)er,  and  to  defendant's 
removal  and  detention  of  the  same,  may  be  stricken  oat  as  surplnaage.     Id. 

13.  The  complaint  here,  averring  that  plaintiffs  were  duly  appointed  executors  of 

the  last  will  and  testament  of  the  deceased,  and  have  ever  since  been  such 
executors,  and  as  such  have  been  ever  since  in  the  possession  of  the  premises, 
is  not  demurrable  on  the  specific  ground  that  It  docs  not  show  that  plaintiffs 
are  the  executors  of  F.,  or  have  any  authority  to  maintain  the  action  — 
though  it  is  subject  to  other  objections.  The  complaint  should  state  the  death 
of  F. :  his  leaving  a  last  will  and  testament ;  the  appointment  therein  of  the 
plaintiffs  as  executors ;  the  probate  of  the  will ;  the  issuance  of  letters  testa- 
mentary thereon  to  the  plaintiffs;  and  their  qualification  and  entry  upon  the 
discharge  of 'their  duties  as  Executors.     Id. 

Sea  Bjbctmbmt,  7-11,  14,  21-23;  Forcible  Entrt  and  Dbtainkb,  7;  JusTica  op 
THi  Peace,  1;  Taxes,  16. 

POSSESSION   AND   POSSESSORY    RIGHTS. 
Bee  EiJECTMENT,  23-28. 

POWER  OF  ATTORNEY. 

i.  A  power  of  attorney,  authorizing  the  agent  Schoolcraft  to  "  superintend  my  reftl 
and  personal  estate,  to  make  contracts,  to  settle  outstanding  debts,  and  generally 
to  do  all  things  that  concern  my  interest  in  any  way,  real  or  personal,  whatso- 
ever, giving  my  said  attorney  full  power  to  use  my  name,  release  others,  or  bind 
myself,  as  he  may  deem  proper  and  expedient,  hereby  making  the  said  School- 
craft my  general  attorney  and  agent,  and  by  these  presents  ratifying  whatso- 
ever my  said  attorney  may  do  by  virtue  of  this  power,"  gives  the  agent  power 
to  execute  a  lease  of  real  estate,  containing  a  clause  that  the  lessee  "  shall 
have  the  privilege  of  purchasing  any  part  of  said  land  during  the  continuation 
of  this  lease,  at  its  value,  in  preference  to  any  other  persons."  De  Rutte  r. 
Muldroic,  505. 

S.  Query:  Whether  the  role  laid  down  m  milinga  v.  Morrow,  {1  Cal.  17.)  that  **  where 
the  authority  to  perform  specific  acts  Is  given  In  the  power,  and  general  words 
are  also  employed,  such  words  are  limited  to  the  particular  acts  authorised," 
embraces  a  power  to  convey  real  estate.    Id. 

ft.  Where  a  power  of  attorney,  relative  to  real  estate,  authorises  the  agent  **  to  grant, 
bargain,  and  sell  the  same,  or  any  part  or  proportion  thereof,  for  such  sum  or 
price,  and  on  such  terms  as  to  him  might  seem  meet,"  the  agent  has  no  power 
to  make  a  conveyance  in  consideration  of  love  and  affection  in  the  principal 
for  the  grantee  in  the  conveyance,  and  such  conveyance  is  on  Its  face  a  nullity. 
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The  power  of  attorney  anthorizes  a  sale  for  mtynled  consideration  only.    Moti 
r.  Bmiih,  683. 

See  Husband  and  Wifb,  4,  6. 

PRACTICB. 

1.  The  Supreme  Court  will  not  cet  aside  the  findings  of  the  Conrt  below  on  con- 

flicting proofs,  especially  in  regard  to  the  value  of  rents,  or  damage  to  prop- 
erty, both  being  of  uncertain  ascertainment.     Paul  ▼.  BUver,  78. 

2.  Where  there  Is  some  evidence  to  support  the  verdict,  and  a  motion  for  new  trial 

Is  overruled,  the  Supreme  Court  will  not  interfere.    Btutter  y.  MoKinlay,  76. 

8.  In  suit  against  an  agent  for  fraudulently  appropriating  money  of  plaintiff,  de- 
fendant cannot,  on  the  trial,  object,  that  the  person  making  the  demand  on  him 
be^'ore  suit  did  not  exhibit  his  authority  so  to  do,  unless  defendant  questioned 
his  authority  at  the  time  of  demand.    Id, 

4.  Wl  ore  a  party  asks  an  abstract  proposition  of  law,  by  way  of  Instruction  to  a 
Jury,  he  takes  the  risk  of  its  being  correct  In  all  its  parts.  Thompson  r. 
Paige,  77. 

6.  As  to  new  trial  because  of  an  incompetent  juror.    Id, 

6w  Ejectment  for  land  as  a  homestead.  The  husband  alone  had  executed  a  deed  to 
defendant.  There  was  evidence  tending  to  show  that  the  premises  were  never 
oc<'upled  by  plaintiffs  with  the  Intention  of  making  them  the  homestead ;  and 
also  evidence  tending  to  prove  an  abandonment  of  their  occupancy,  and  a 
residence  on  other  property  as  that  of  the  family.  The  Court  below  submitted 
a  scries  of  questions  to  the  jury,  for  a  special  vei;01ct,  the  first  of  which  was : 
**  Did  the  plaintiffs  ever  dedicate  and  set  apart  the  real  estate  described  in  the 
complaint,  as  a  homestead,  by  living  upon  it  with  the  intention  so  to  dedicate 
it?"  and  told  the  Jury  if  they  answered  this  question  in  the  negative,  the 
answer  would  constitute  their  entire  verdict,  but  if  they  found  in  the  aflirmative, 
they  should  then  proceed  to  answer  the  other  questions :  Held,  that  anch  direc  - 
tiou  was  proper,  as  a  negative  answer  to  this  question  was  conclusive  agalns 
a  recovery,  and  that  such  directions  are  convenient  in  practice,  and  no  abuse 
of  discretion.     BroaduB  v.  NeUon,  70. 

T.  Lower  Courts  have  an  enlarged  discretion  In  the  conduct  of  the  business  before 
them,  and  with  this  discretion  the  appellate  Court  will  not  interfere,  unless  It 
afilrmatively  appear  that  injustice  has  been  done.    Id, 

8.  Where  a  jury  is  waived,  and  the  cause  tried  by  the  Court,  the  Conrt  should  find 
the  facts,  and  not  merely  state  the  proofs.    Beredink  v.  Holton,  108. 

8.  The  defense  relied  on  in  the  answer  in  this  cam  being  invalid,  it  was  not  error 
to  refuse  permission  to  amend  after  Judgment  sustaining  a  demurrer  to  the 
answer.  Besides,  the  allowance  of  the  amendment  was  matter  of  discretion, 
for  the  abuse  of  which  only  could  this  Court  Interfere.  QiUan  v.  Rutchinson, 
153. 

10.  An  objection  that  one  of  two  counts  in  a  complaint  is  an  equitable  cause  of 
action  and  should  not  be  tried  by  a  Jury,  must  be  taken  at  the  time,  and  cau« 
not  be  urged  on  appeal,  if  not  so  taken.    Baker  v.  Joseph,  ITfS. 
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11.  Under  tbe  Practlee  Act,  pertooftl  aenrlce  «f  writa  and  proeeM  Is  mad«  by  dellTer* 
in?  a  copy  to  the  party  npon  whom  aenrice  la  required.  Independent  of  th« 
atatnte,  the  nsode  would  he  hy  ahowln^  the  ortfrlnal  under  aeal  of  the  Court, 
and  delivering  a  copy.     Bdmond9on  y.  MoMon,  386. 

Bee  EjfiCTMBHT,  1,  2,  11,  16»  16;  Bbbob,  1:  BrraaNcn,  t-ll;  FdacisLs  Entbt 
▲KD  Dbtaxnwi,  7;  Im  J  unction,  1,  2;  JoMMnNs^  4»  f ;  Uowsqaqm,  S;  Naw 
Trial,  1*  2 ;  ftavABMi  Coubt,  ft. 

PRACnCB  ACT. 
See  JuDGMBNT,  13;  PBAcnci^  IL 

PB&EHPTION. 
See  BjacncBNT,  23-28;  Public  L^nim,  1-14. 

PRINCIPAL  AND  AGENT, 
flee  AucTiOMBCB,  10;  Fobciblb  Bmtbt  amd  Dbtainbb,  1»  fl;  Fbacticb,  % 

PBOBATB  COURT, 
■ae  IBbtatm  op  Dboulbbd  Pbbsons. 

PROMISSORY  NOTES. 

1.  A  certificate  of  depoalt  for  fl,800,  payable  to  the  order  of  Y.,  waa  indoraed, 
Bold  and  delivered  by  V.  to  L.  for  four  hundred  dollara.  Payment  waa  then 
at  once  demanded  of  the  maker,  and  notice  of  proteat  aerved  on  V.  Subae- 
quently  L.  tranaferred  the  certificate  to  plaintiff:  Held,  that  plaintiff  can  re- 
cover of  V.  only  the  four  hundred  dollara  received  by  him,  the  certlflcute  being 
Bubject,  in  the  hands  of  plaintiff,  to  all  the  equitiea  between  the  indorser  and 
Indorsee.    Oaye  ▼.  Palmer,  158. 

2.  Where  the  conalderatlon  paaalng  between  the  Indoraee  and  hia  Indorser  la  not 
equal  to  the  amount  of. the  paper,  the  indorsee,  in  an  action  against  the  in- 
doraer,  can  recover  only  the  consideration  he  has  actually  paid.    /d. 

8.  Notice  left  by  a  Notary  at  the  realdence  of  an  indoraer  of  a  note  —  he  being 
absent  at  the  time  —  describing  the  note,  stating  that  it  waa  protested  by  him 
for  non-payment,  and  that  tbe  holder  looked  to  the  indoraer  for  payment,  but 
not  signed  by  any  one,  nor  Indicating  In  any  way  from  whom  it  proceeded,  la 
Insufflclent  to  charge  the  Indorser.    Klocketibaum  ▼.  Pieraon,  37S. 

1^  Such  notice  having  been  so  left  on  Saturday,  the  day  the  note  matured,  the 
record  showa  that  on  Monday,  In  a  conversation  between  the  indoraer  and  the 
Notary,  "  something  was  said  about  the  note."  and  that  the  Notary  Informed 
the  Indorser  that  plaintiff  was  "  Its  owner  and  bolder  :**  Heid,  that  aa  a  verbal 
notice,  this  conversation  was  insufficient ;  that  a  notice  must  inform  the  In- 
dorser, either  expressly  or  by  necessary  implication,  that  the  note  has  been  duly 
pres'onted  at  its  maturity  and  discharged.     Id. 

feee  Contract,  6;  Guabantt,  1;  PLRiDiNO,  7-9;  San  Fbancibco,  80. 
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PUBLIC  LAND& 

1.  California,  upon  ber    admlMlon  Into  the  Union,  acquired,  under  tbe  dghth  sec- 

tion of  tbe  Act  of  Congress  of  September  4th,  1841,  entitled  "An  Act  to 
Appropriate  the  Proceeds  of  the  Sales  of  the  Public  Lands,  and  to  Grant 
Pre-emption  Rights,"  a  vested  and  present  interest  in  500,000  acres  of  land, 
with  a  right  to  select  and  locate  the  same,  in  such  manner  as  her  Legislature 
might  direct,  out  of  any  of  the  public  lands  of  the  United  States,  except  such 
as  were  or  might  be  reserved  from  sale  by  any  law  of  Congress,  or  the  procla- 
mation of  the  President    DcU  ▼.  Meador,  205. 

2.  This  right  of  selection  or  location  was  not  suspended  until  the  United  States  had 

made  their  surveys,  but  locations  made  previous  to  the  survey  of  the  United 
States  were  subject  to  change,  if,  subsequently,  upon  the  survey  being  made, 
they  were  found  to  want  conformity  with  the  lines  of  such  survey.  With  this 
qualification,  and  the  further  qualification  of  a  posuible  reservation  by  a  law  of 
Congress,  or  a  proclamation  of  the  President,  previous  to  the  survey,  which 
might  have  required  further  change,  or  the  entire  removal  of  the  location, 
there  was  no  limitation  upon  the  right  of  the  State  to  proceed  at  once  to  take 
possession  and  dispose  of  the  quantity  to  which  she  was  entitled  by  the  grant 
Id. 

I.  Confurmlty  in  the  locations  with  the  sectional  divisions  and  subdivisions  of  the 
United  States  survey  is  required,  to  preserve  intact  the  general  system  of  sur- 
veys adopted  by  the  Federal  Government,  and  to  prevent  the  inconvenience 
which  would  ensue  from  any  departure,  therefrom.    Id, 

#.  The  laws  of  this  State,  authorizing  the  selection  or  location  of  lands  under  the 
Act  of  Congress,  provide  for  securing  conformity  in  the  locations  with  the 
lines  of  the  Government  survey.     Id, 

5.  The  effect  of  a  location  pursuant  to  the  laws  of  California,  upon  lands  subject 

to  location,  is  to  make  particular  the  general  grant  of  the  Federal  Govern- 
ment,  and  to  vest  an  absolute  and  perfect  title  to  the  same,  which  the  State 
may,  by  her  patent,  convey.    Id. 

6.  Neither  the  tenth  section  of  the  Act  of  1841,  nor  the  Act  of  May  23d,   1844, 

entitled  "An  Act  for  the  Relief  of  Citizens  of  Towns  upon  the  Lands  of  the 
United  States,  under  certain  circumstances;*'  nor  the  Act  of  March  8d,  1853, 
providing  **  for  the  Survey  of  the  Public  Lands  In  California,  the  Granting  of 
Pre-emption  Rights  therein,  and  for  other  purposes,"  In  effect,  reserve  town 
sites  from  sale.     Id. 

re-emption  Act  of  May  23d,  1844,  confers  a  right  upon  the  cor- 
es or  County  Judges,  to  purchase  the  land  forming  a  town  site, 
Q  Government  price,  for  the  benefit  of  the  inhabitants  thereof, 
nencement  of  the  public  sale  of  the  body  of  the  land  in  which 
Is  Included  —  and  If  such  right  be  not  exercised,  such  lands, 
il  mass,  are  offered  for  sale  to  the  public    Id. 

troversy  were  not  reserved  from  sale  by  the  laws  of  the  United 
the  proclamation  of  the  President,  and  consequently,  were 
ion  by  the  State  of  California,  under  her  laws;  and  the  patent 
>perly  Issued  to  the  plaintiff  in  this  cause.    Id. 

le   record  of  the  State  that  the  land  was  subject  to  location 
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under  the  grant  of  the  United  States,  and  has  been  located,  through  her  offleen, 
hi  pnnmance  of  the  terms  of  the  donation;  and  as  against  parties  who  haTS- 
DO  higher  right  than  that  which  arises  from  mere  oecnpatlon.  It  Imports 
absolute  verity.     Id. 

10.  If  a  patent  he  void  npon  Its  face,  It  may  be  assailed  at  any  time  and  In  all  cases,. 

for  It  is  itself  record  evidence  of  the  matter  which  renders  it  a  nullity.  If  it 
be  issued  In  the  absence  of  legislation  directing  a  disposition  of  the  property 
described,  or  by  an  officer  who  is  not  Invested  with  power  to  sign  the  same,  or 
for  an  estate  prohibited,  Its  validity  may  also  be  controverted  In  any  action, 
either  directly  or  collaterally ;  but  if  the  authority  to  Issue  the  patent  depend- 
upon  the  existence  of  particular  facts  in  reference  to  the  condition  or  location 
of  the  property,  or  the  performance  of  certain  antecedent  acts,  and  officers 
have  been  appointed  for  the  ascertainment  of  these  matters  In  advance,  who- 
have  passed  upon  them,  and  given  their  judgment  —  then  the  patent,  though 
the  Judgment  of  the  officers  be,  in  fact,  erroneous,  cannot  be  attacked  collater- 
ally by  parties  showing  title  subsequently  from  the  same  source,  much  less  by 
those  who  show  no  color  of  title  in  themselves.  In  such  cases,  the  parties 
without  title  cannot  be  heard  at  all,  and  the  parties  with  subsequent  title 
must  seek  their  remedy  by  scire  facins,  or  bill,  or  Information,  to  revoke  ths- 
ilrst  patent,  or  limit  Its  operation.     Id, 

11.  A  patent  not  void  upon   Its  face  cannot  be  questioned,   either  collaterally  or 

directly,  by  persons  who  do  not  show  themselves  to  be  in  privity  with  a  com- 
mon or  paramount  source  of  title.     Id. 

12.  The  defendants  in  this  case  stand  in  no  privity  with  the  United  States,  and* 

possess  no  claim,  legal  or  equitable,  to  the  lands  upon  which  they  are  settled 
—  inasmuch  as  they  failed  to  accept  the  proffered  offer  of  the  General  Govern- 
ment to  invest  them  with  title  through  the  action  of  certain  officers  —  and, 
therefore,  cannot  be  heard  in  opposition  to  the  patent  which  the  plaintiff 
holds  from  the  State  of  California.    Id, 

18.  New  States,  under  the  Act  of  September  4th,  1841,  acquire  their  Interest  upon 
their  admission  into  the  Union,  and  may  make  selections  of  land  before  the 
suivfcy  of  the  United  States  —  which  selections  are  only  subject  to  three- 
quaiifications :  1st,  they  must  not  be  of  lands  reserved  from  sale  by  any  law 
of  Congress  or  the  proclamation  of  the  President ;  2d.  they  must  be  In  parcels 
of  not  less  than  three  hundred  and  twenty  acres  each;  and  3d.  the  pfi reels 
selected  must  be  in  such  form  as  to  correspond  with  the  survey  of  the  United^ 
States  when  made.     Id. 

14.  State  selections  will  not  become  absolute  and  definite  until  the  survey—  until 
then,  the  parcels  selected  may  be  subject  to  a  possible  reservation  from  sale  r 
and  when  there  is  no  such  reservation,  they  may  require  some  change  lu  their 
exterior  lines,  so  as  to  conform  to  the  official  sectional  divisions  and  subdlVt^ion^» 
In  the  legislation  of  the  State,  provision  is  made  so  as  to  secure  such  conformity.. 
14. 

See  Ejectment,  28-2& 

PUEBLO  LANDS. 
8<e  Mexican  Gbant,  18-lt. 
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PUBCHA8B  AND  PUBCHASV  MON0T. 

8ee  Lakdlobd  amd  Tenant,  10-12;  Mobtgaqe,  26-32;  Sam   Fjuncisco^  46-51,  B7s 
Tbust  and  Tbusteb,  8. 

QUO  WABBANTO. 
Bee  Plbadino,  61 

RATIFICATION. 

L  A  rattflcatlon  li  eqniyftlent  to  a  preylone  authoritgr.  It  operatse  upon  the  act 
ratified  in  the  same  manner  as  though  the  aathorlty  had  heen  originally  sfren; 
and  where  the  authority  can  originally  bo  conferred  only  in  a  particular  form 
or  mode,  the  ratification  must  follow  the  same  form  or  mode.  MeCraohen  ▼. 
City  of  San  Frandsoo,  502. 

2.  Where  an  authority  to  do  any  particular  act  on  the  part  of  a  corporation  can 
only  be  conferred  by  ordinance,  a  ratification  of  such  act  can  only  be  by  ordi- 
nance.     Id, 

S.  A  ratification  can  only  be  made  when  the  principal  posaeaae^  at  the  time  the 
power  to  do  the  act  ratified.  He  must  be  able,  at  the  time,  to  make  the  con- 
tract to  which,  by  his  ratification,  he  glTce  yalldity.  The  ratification  la  the 
first  proceeding  by  which  he  becomes  a  party  to  the  tranaaetlon,  and  he  cannot 
acquire  or  confer  the  rights  resulting  from  that  tranaactlon  milffii  la  a  poattln^ 
to  enter  directly  upon  a  similar  transaction  hlmaelL    I4» 

Bee  San  l<itANCisco,  42,  48. 

RECITALS. 
See  Tbust  and  Tbustbi,  (k 

RECORDER. 
Bee  Evidence,  4. 

REDEMPTION. 
Bee  Landlobd  and  Tenant,  14,  II. 

REPLEVIN. 

1.  Against  the  cutting  of  timber  the  owner  of  real  property  Is  entitled  to  ttie  pre- 
ventive remedy  of  injunction.  Whilst  the  timber  Is  growing,  It  is  part  of  the 
realty,  and  Its  destruction  constitutes  that  kind  of  waste,  the  commission  of 
which  a  Court  of  Equity  will,  upon  petition,  restrain.  When  once  cut.  the 
character  of  the  property  is  changed ;  it  has  ceased  to  be  a  part  of  the  realty 
and  has  become  personalty,  but  its  title  is  not  changed.  It  belongs  to  the 
owner  of  the  land  as  much  afterwards  as  previously,  and  he  may  pursue  It  In 
whosoever  hands  it  goes,  and  la  entitled  to  all  the  remedies  for  its  recovery 
which  the  law  affords  for  the  recovery  of  any  other  personal  property  wmaw 
folly  taken  or  detained  from  its  owner.  And  if  he  cannot  find  the  property  to 
enforce  its  specific  return,  he  may  waive  the  wrong  committed  In  Its  removal 
and  use,  and  sue  for  the  value  as  upon  an  implied  contract  of  aale.  Halleck  ▼. 
Miwer,  674. 
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3.  £&  BQltt  for  dmagM  tn  timber  cat  uid  rtmofwe^  at  1b  fkte  ease^  Che  tnw  rale  so 

far  aa  the  title  to  the  land  la  concerned,  Is  thla :  The  plaintiff  ovt  of  posaession 
cannot  sue  for  the  property  seTered  from  the  freehold,  when  the  defendant  la 
In  poeaeaaSon  of  the  premlsea  from  which  the  property  was  severed  —  holding 
them  adTersely,  In  good  faith,  under  claim  and  color  of  title  —  In  other  words : 
The  peraonal  aettai  cannot  he  made  the  means  of  litigating  and  determining 
the  title  to  the  real  property  aa  between  eanfliettttg  clalmanta.    Id. 

8.  Bat  this  role  doea  not  exclude  the  proe<  of  title  on  the  part  of  the  plaintiff  In 
other  cases,  for  It  Is  upon  such  proof  that  the  rlKht  of  recovery  rests.  It  Is 
becaaae  the  plaintiff  awna  the  premlaea,  or  has  the  right  to  their  posaeseloA, 
that  he  is  entitled  to  the  chattel  which  la  severed,  and  that  must  be  In  the 
first  instance  established.  A  mere  Intruder  or  trespasser  la  la  no  posHfon  to 
raise  the  qnestlon  of  title  with  the  owner  so  as  to  defeat  the  aedon.    /d. 

4.  Pennsylvania  cases,  recognizing  this  dlatlnctlon,  dted.    /d. 

See  PuuMMOk  11-18» 

RENTS. 
See  Pbactici],  1 ;  Tenant  in  Common,  1,  S. 

SACRAMENTO. 

1.  Under  the  Consolidation  Act  of  1858,  the  Board  of  Supervisors  of  the  dty  and 

county  of  Sacramento  have  no  power  to  create  the  ofBce  of  Assistant  Clerk  to 
the  Board,  nor  to  raise  the  salaries  fixed  In  the  twenty-fourth  section  of  the 
act,  and  their  action  In  creating  such  office  and  raising  such  salaries  may  be 
reviewed  on  certiorari,    RoWnstm  v.  Board  of  Supervisors  of  Saoratnento,  208. 

2.  That  act  Is  an  enabling  statute,  creating  a  Board  with  special  powers  and  Ju- 

risdiction, and  the  Board  has  only  the  power  conferred  by  the  act     /d. 

See  Constitutional  Law,  17,  18;  Oomtoall  r.  CMver,  42S. 

SALE,  JUDICIAL. 
See  MoBTGAGB,  29-82. 

8ALB,  PERSONAL  PROPERTY. 

1.  Plaintiff  sues  for  damages  in  levying  on  fruit  trees  shipped  by  him  to  W.,  and 
landed  to  W/s  order  on  the  wharf  at  Stockton,  claiming  that  the  treea  weA 
not  paid  for,  and  not  subject  to  W.'s  debts,  for  want  of  delivery,  and  aaked,  on 
the  trial,  this  instruction :  "  That  a  man  who  la  iBs<rfvent  for  the  want  of  means 
to  pay  hia  debU  in  thla  State,  la  In  law  Insolvent,  without  referenee  to  any 
property  in  another  State : "  Meld,  that  the  propoattlon  la  too  broadly  asaerted, 
even  If  there  were  any  proof  on  whkh  It  eoold  rcat  —  but  In  thla  ease  there  la 
no  proof  of  the  Insolvency  of  W.     Thompson  v.  Pa^e^  77. 

5.  PMntlff  also  asked  thla  Instruction :  "  That  a  delivery  at  the  wharf  Is  not  8uf> 

Sclent,  unless  notice  be  previously  given  to  the  vendee  of  their  arrival,  and  that 

Vol.  XVI.— 45 
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mfflcient  time  be  allowed  to  enable  him  to  recelye  and  remove  tbem : "  Htid, 
that  this  proposition  is  not  strictly  correct ;  that  if  the  trees  bargained  for  were 
put  oat  on  the  wharf,  marked  for  W.,  with  the  Intentlott  of  his  taking  them, 
and  if  this  were  done  by  his  order,  they  would  vest  in  him,  especially  If  he  was 
willing  to  consider  this  a  good  delivery ;  that  there  Is  In  the  testimony  here,  no 
predicate  laid  for  the  doctrine  of  stoppage  im  iranHtu,  or  that  plalntllT  claimed 
the  right  to  stop  the  trees,    /d. 

BAN  FRANCISCO. 

1.  A  purchaser  of  beadi  and  water  lot  property,  at  a  fShertlTs  sale  hi  Angust» 
1851,  on  execution  issued  upon  a  Judgment  recovered  In  January,  1851,  against 
the  city  of  San  Francisco,  acquired  a  title,  if  the  judgment  became  a  lien  upon 
the  property  sold  previous  to  the  Act  of  ICay  Ist,  1851,  and  the  conveyance 
from  the  Commissioners  of  the  Sinking  Fund,  to  the  Commissioners  of  the 
Funded  Debt    Wheeler  v.  MtHer,  124. 

S.  In  this  case,  as  the  record  does  not  show  that  the  judgment  ever  became  such  lien, 
the  decision,  giving  title  to  the  purchaser,  must  be  taken  without  reference  to 
any  rights  which  the  Commissioners  of  the  Funded  Debt  may  possess.  They 
are  not  parties,  and  as  to  their  rights  no  opinion  is  here  expressed.    Id. 

A  A  grant  by  an  Alcade  of  a  town  lot  in  San  Francisco,  after  the  conquest  and 
cession  of  California,  down  to  the  incorporation  of  the  city,  in  April,  1850,  vrlll 
be  presumed,  until  the  contrary  be  shown,  to  be  within  the  authority  of  such 
Alcalde  and  the  lot  granted  will  be  presumed  to  be  within  the  limits  of  the 
pueblo.    Payne  d  Dewey  v.  Treadwell,  220. 

d.  The  powers  and  authority  which  had  been  conferred  by  law  upon  municipal 
officers  of  the  pueblo  to  grant  pueblo  lands  were  not  suspended,  ipeo  facto,  by 
war  with  Mexico,  or  by  the  conquest,  and  the  fact  that  such  officers,  during  the 
military  occupation,  and  after  the  complete  conquest  and  cession,  were  Ameri- 
cans, or  held  their  office  under  American  authority,  did  not  change  the  powers 
and  obligations  which,  by  the  existing  laws  of  the  country,  belonged  to  such 
municipal  officers.  And  the  same  presumptions  attach  to  their  grants  of  lots, 
whether  made  before  or  after  the  conquest  and  cession,    /tf. 

8.  The  question  of  the  boundary  lines  of  the  pueblo  should  not  be  left  to  the  Jury, 
to  be  determined  by  parol  proof.    Id, 

t.  The  authorities,  as  to  the  presumptions  in  favor  of  the  validity  of  grants  made 
by  public  officers,  cited  and  approved.    Id. 

T*  The  center  of  the  old  presidio  square  is  the  initial  point  for  a  survey  of  the 
four  square  leagues  to  which  the  pueblo  is  entitled,  and  the  survey  Is  tu  be 
made,  according  to  the  Ordlnanzas  de  TIerras  y  Agues,  in  all  directions.  I.  e., 
north,  south,  east  and  west,  so  as  to  include  in  all  the  four  square  leagues  — 
making  up  for  deficiencies  in  one  direction  (where  these  exist  by  reason  of  water 
being  reached,  etc)  by  including  the  quantity  thus  deficient  in  another  line  or 
lines.    Id, 

•.  According  to  these  rules  of  measurement,  the  fundo  legal  of  the  pueblo  of  8as 
Francisco  is  bounded  upon  three  sides  by  water;  and  hence  the  fourth  line 
must  be  drawn  for  quantity  east  and  west,  straight  across  the  peninsula,  from 
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the  ocean  to  tne  tiay.  The  four  Mjnare  leagues  —  excluslTe  of  the  military 
resenre,  church  bnlldinga,  etc. —  constitute  the  municipal  lands  of  the  pueblo  of 
San  Franciaco.    Id. 

8.  Where  the  land  granted  by  an  Alcalde  la  shown  to  be  within  the  llmita  of  the 
four  square  leagues  thus  measured,  the  presumption  attaches  that  It  was 
pueblo  land,  grantable  as  such,  and  that  the  Alcalde  grant  passed  the  title  to 
the  grantee.  This  presumption  might  be  repelled  by  proof  of  an  express 
assignment  of  the  lands  of  the  pueblo,  which  did  not  Include  the  land  granted  by 
the  Alcalde,  or  by  proof  that  this  was  land  reserved  as  a  fort  site,  etc.,  or  proof 
of  an  anterior  or  better  title  to  the  land  by  grant  from  some  officer  or  body 
authorised  to  make  It.    Id. 

10.  A  plaintiff  suing  for  a  lot  in  Ban  Francisco  may  rest  his  case,  prima  facie,  upon 

an  Alcalde  grant  in  the  usual  form,  and  no  fvrtber  proof  of  title  will  be 
required,  than  proof  that  the  land  granted  is  situated  within  the  four  square 
leagues,  measured  from  the  center  of  the  presidio  square,  in  the  manner  directe<l 
by  the  ordinances.    Id. 

11.  San  Francisco  having  been  constituted,  by  a  public,  political  act  of  the  former 

goremment,  a  pueblo.  Courts  will  take  Judicial  notice  of  its  existence,  powers 
and  rights,  and  among  these  last.  Its  general  boundary  and  jurisdiction.     Id, 

12.  The  charter  of  the  dty  of  San  Francisco  of  1851,  gave  the  city  power  to  open 
streets  and  alleys  and  to  alter  and  improve  the  same,  and  this  power  includes 
authority  to  enter  Into  contracts  for  that  purpose,  binding  upon  the  city.  And 
this,  notwithstanding  section  two,  article  Ave  of  that  charter,  providing  that  the 
adjacent  property  shall  bear  two-thirds  of  the  expense  of  every  improvement. 
This  section  simply  made  the  property  holders  liable  to  the  city  for  the  two- 
thirds,  and  the  remedy  of  the  city  was  by  assessments  on  the  property,  and 
such  asseRsments,  when  collected,  go  into  the  city  treasury,  to  be  used  as  the 
city  sees  fit     Cops,  J.  in  Argenti  v.  San  Francisco,  255. 

18.  The  provision  In  section  five,  article  three  of  the  Charter  of  1851,  as  to  not 
creating  liabilities  beyond  $50,000,  over  and  above  the  annual  revenue  of  the 
city,  etc.,  is  directory,  and  not  a  limitation  upon  the  power  of  the  city  ta 
contract  debts.    Id, 

14.  The  legal  effect  of  this  provision  is  entirely  different  from  the  clause  In  the 
eighth  article  of  our  Constitution,  prohibiting  the  Legislature  from  creating 
debts  against  the  State.     Id. 

16.  Plaintiff,  by  virtue  of  contracts  entered  into  with  an  officer  of  the  city  of  Saa 
Francisco,  which  contracts  were  executed  by  such  officer  in  his  official  capacity, 
made  valuable  and  permanent  improvements  to  the  city,  for  the  exclusive 
benefit  of  It  and  Its  inhabitants;  such  improvements  were  made  under  the 
immediate  supervision  of  an  officer  of  the  city,  and  when  completed,  were 
approved  of  and  received  by  him,  on  behalf  of  the  city;  plaintiff,  In  makinf? 
the  Improvements,  relied  on  the  validity  of  the  contracts  and  the  obligation  of 
the  city  to  pay,  as  therein  provided ;  the  city  authorities  were  fully  Informed  of 
these  facts,  took  no  steps  to  repudiate  the  contracts,  or  to  inform  plaintiff  as  to 
her  disposition  to  pay:  Held,  that  plaintiff  can  recover  on  the  contracts, 
although   there  Is  no  evidence  that  the  officer  signing  them   was  expressly 


Digitized  by 


Google 


708  DfDEX 

authortoed;  tfaat  the  silence  of  the  city  aothorltles,  under  the  drevmetttDcea, 
was  eqniY^eBtto  a  direct  sanction  of  the  acts  of  such  officer,  and  estops  the 
city  from  denying  his  authority;  that  the  cfty  having  acquiesced  In  the  con- 
tracts from  the  commencement  to  the  completion  of  the  Improvements,  never 
guestidttlng'thte  vaHdify  of  the  contracts  until  she  had  received  all  the  benefit 
to  be  had^fronr  their  performance.  It  wonld  be  a  fi'aad  on  plaintiff  to  permit 
her  now  to  repudiate  them.    Id, 

16.  The  May.or.  and  .Controller  of  said  city  having  drawn  warrants  on  the  Treasurer 
thereof,  payable  oat.  of  the  street  assessment  fond,  In  favor  of  plalptllC,  for 
the  Improvements  so  made  under  said  contracts:  Held,  that  plaintiff  cannot 
recover  on  the  warrants ;  that  being  payable  out  of  a  particular  fund,  they  are 
neither  blMe  of.  eactaange-  nor  promissory  notes,  and  that  the  Treasurer  mnat 
pay  fr9B  thai  .fond;  and  no  other.     Id» 

ITJ  Nbr  can -plaintiff  recover  on  some  of  the  warrants  so  drawn,  for  the  further  rea- 
son, that  they  do  not  specify  the  appropriations  under  which  they  were  issued, 
nor  the  date  of  the  ordinances  making  the  same,  as  is  required  by  the  eighth 
section  of  the  third  article  of  the  city  charter ;  and  they  would  not  constitute 
any  authority,  to  the  Treasurer  to  pay  them,  even  If  there  were  funds  in  the 
treasury  epeclally  appropriated  for  their  payment     Fibld,  C.  J.    Id. 

1&  The  Common  Oooncil  of  the  dty  of  San  Francisco  passed  an  ordinance  anthor- 
izlBg  the  Street  Conunissloner-  to  advertise  for  proposals  to  grade,  plank 
and  sewer-  a.  portion  of  Mission  street,  in  said  city,  "  the  same  to  be  paid 
for-  by  the  property  holders  adjacent  •  •  the  proposals  to  be  opened 
and  awarded  by  the  Street  Commissioner,  with  the  Committees  on  Streets 
from  both  Boards  of  Aldermen.*'  This  ordinance  was  published  for  ten  daya 
successively-  in*  a  dally  newspaper  of  the  city,  and  the  advertisement  required 
was  made  in  like  manner  for  the  same  period.  Proposals,  based  upon  certain 
specifications,  were  received  under  the  ordinance,  and  opened  by  the  Coi^ 
miftees  of  the  two  Boards  and  the  Commissioner,  and  the  work  awarded  to  B. 
Subsequently,  an  instrument  was  executed  by  B..  as  contrr.ctor,  and  by  the 
Street  Commissioner,  purporting  to  act  in  the  name  of  the  city,  setting  forth 
the  acceptance  by  the  city  of  B.*s  proposal,  and  an  agreement  by  her  to  paj 
him  for  the.  work..at. certain  designated  rates,  and  an  a^eement  on  his  part  ta 
do  the  work.,  to.  the  satisfaction  of  the  city  and  the  Street  Commissioner. 
B.  began  the  work,  and  afterwards  transferred  his  contract  and  his  Interest 
therein  to  plaintiff,  who  completed  the  work  In  the  best  manner,  and  to  the 
satisfaction  of  the  Street  Commlssioafrr  and  the  city.  The  work  was  meaanrad 
as  it. progressed,  by  tbe.city.'s  Engineer,  who  duly  certified  to  the  accounts  for 
the  same,  wiiich.  accounts*  were  dnly  audited,  and  upon  them  warranta-  were 
dcawn  by  the  Controller,  by  authority  of  the  city,  and. delivered  to  plaintiff. 
The  warrants.  w.eret  p^eseaied  to  the-  Treasurer,  and  payment  demanded  aii4 
refused^uon  the  ground.  thaA.tbnre  were  n»  funds  in  the  treasury  applicable  to 
them..  Previona.ta  the  demand,  assessments  had  beendaly  levied  by  t»e  city 
uppn  the.  property  adjacent  to  the-  Improvements,  to  meet  their  expenses;  an^ 
these  aasessmeoyta  had  been  collected  by  the  collector  of  street  assessmenta. 
and  by  him  paid,  into  the  city  treaaury.  Plaintiff  sues  the  city,  as  liable  efthez 
on  the  expresa.contract»  or  upon  thewarranta,  or  upon  Implied  contract*,  for 
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fendant  to  his  use :  Held,  that,  as  nndar  the  charter,  the  city  had  authority  to 
order  the  ImproTements  In  questloii,  tlie  aecepUnce  of  the  proposals  of  B.  by 
the  Street  Commissioner  and  the  Committees  of  the  two  .Boards,  converted 
what  were  preyiously  mere  propositions  on  the  part  of  the  city>  into  contracts, 
.perfect  Id  all  their  parts,  binding  alike  upon  the  city  and  the  contractor.    Id, 

If^.Beld,  further,  that  the  city  is  primarily  liable;  that  she,  and. not  the  contractor, 
must  look  to  the  property  holders  adjacent  to  the  improTcments,  for  the  neces- 
sary expenses ;  that  the  property  holders  are  not  parties  to  the  contracts ;  that 
the  city  must  leyy  and  collect  the  assessments;  that  the  contractor  has  no 
claim  upon  the  property  or  Uie  property  holders,  but  nrust  look  alone  to  the 
city;  that  the  clause  in  the  ordinance  as  to  how  the  improTements  shall  be 
paid  for,  Is  only  a  designation  of  the  sources  upon  which 'the  dty  relies  for 
.payment.    Id. 

JtO.  In  this  case,  the  city  having  discharged  the  assessments*  ^  receiying  in  pgy- 
ment  thereof  outstanding  warrants,  she  is  primarily  liable  to  .plain tiff  as  for 
moneys  received  to  his  use,  even  on  the  theory  that  she  acted  simply  as  the 
agent  of  the  plaintiff  in  collecting  the  assessments.    Id, 

•^l.  The  dty  would  not  be  liable  independent  6f  the  contract  made'  by  her  acceptance 
of  the  proposals  of  the  contractor.  A  municipal  corporation  can  only  act  in 
the  cases  and  In  the  mode  prescribed  by  its  charter,  and  for  street  Improve- 
ments of  a  local  nature,  express  contracts,  authorized  by  ordinance,  are  neces- 
sary to  create  a  liability.  The  doctrine  of  liability  as  upon  implied  contracts, 
has  no  application  to  cases  of  this  character.     Td. 

22.  That  doctrine  applies  to  cases  where  money  or  other  property  of  a  party  is  re- 
ceived  under  such  circumstances  that  the  general  law,  independent  of  expresa 
contract,  Imposes  upon  the  city  the  obligation  to  4lo  Justice  with  respect  t(k 
the  same.    Id, 

-23.  If  the  city  obtain  the  money  of  another  by  mistake,  or  without  authority  of  law, 
it  is  her  duty  to  refund  it,  not  from  any  contract  entered  Into  by  her  upon  the 
subject,  but  from  the  general  obligation  to  do  Justice,  which  bhods  all  persons, 
whether  natural  or  artificial.  If  the  dty  obtam  other  property  which  does  not 
belong  to  her,  it  is  her  duty  to  restore  it,  or  if  used  by  her,  to  render  an  equiv- 
alent to  the  true  owner,  from  the  like  general  obligation.     Id. 

24.  In  these  cases,  the  city  does  not  make  any  promise,  but  the  law  Implies  one,  and 

It  Is  no  answer  to  a  claim  resting  upon  such  implied  contract,  to  say  no  ordi- 
nance has  been  passed,  or  that  the  liability  of  the  city  is  void  when  it  exceeds 
the  limitation  of  $50,000  prescribed  by  the  charter.     Id. 

25.  To  fix  the  liability  of  the  dty  in  respect  tb  money  or  other  property,  the  money 

mast  have  gone  into  her  treasury  or  been  appropriated  by  her,  and  the  prop- 
erty must  have  been  used  by  her,  or  be  under  her  control.    Td. 

26.  In  case  of  services  rendered,  the  acceptance  of  the  services  must  be  evidenced 

by  ordinance  to  that  effect.  Their  acceptance  by  the  city,  and  the  consequent 
obligation  to  pay  for  them,  cannot  be  asserted  In  any  other  way.  If  not 
originally  authorised,  no  liability  can  attach  upon  any  ground  of  implied  con- 
tiact    Id. 
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t7.  The  ImproTements  In  this  earn — being  to  partlcnlftr  streets —>  were  local  tai 

their  character,  and  though  to  some  extent  of  general  beneflt.  yet  were  chiefly 
for  the  benefit  and  advantage  of  the  Immediate  neighborhood.  The  adTsatagcs 
Tesnlting  from  them  do  not  eonstltnte  that  kind  of  general  advantage  to  the 
city,  from  the  existence  of  which  any  liability  to  pay  for  the  same  can  be 
Inferred.  The  general  doctrine  that  when  one  takes  a  benefit  which  is  the 
result  of  another's  labor  he  Is  bound  to  pay  for  the  same,  does  not  apply  to 
cases  of  this  kind.  The  benefit  Is  immediate  to  the  adjacent  property  hoider% 
and  only  indirectly  to  the  dty  at  large.    Id, 

28.  As  a  general  rule,  a  city  Is  only  liable  upon  express  contracts  aothorlsed  by  ordi- 

nance. The  exceptions  relate  to  liabilities  from  the  use  of  money,  or  other 
property,  which  does  not  belong  to  her,  and  to  liabilities  springing  from  neg- 
lect of  duties  imposed  by  her  charter,  from  which  parties  are  enjoined.    74. 

29.  Even  these  exceptions  are  limited  In  many  Instances,  as  where  the  property  or 

money  Is  received  in  disregard  of  positive  prohibitions  In  her  charter  —  as  for 
Instance,  upon  the  issuance  of  bills  of  credit.     Id. 

80.  The  warrants  in  this  case,  drawn  by  the  Controller  and  countersigned  by  tbtt 
Mayor  of  San  Francisco  upon  the  Treasurer,  to  pay  for  certain  street  ImproTO- 
ments,  will  not  support  an  action.  They  cannot  be  treated  as  bills  of  exchange 
or  promissory  notes,  for  they  are  drawn  upon  a  particular  fund,  and  their  pay- 
ment is  made  to  depend  upon  the  sufficiency  of  that  fund,  while  bills  and 
notes  must  be  payable  absolutely.  Martim  v.  (Hty  and  County  of  San  Fnuiofeoo, 
285. 

:81.  These  warrants  are  ineffectual  for  any  purpose,  except,  perhaps,  as  evidence  In 
an  action  founded  upon  the  consideration  for  which  they  were  given.     Id, 

32.  These  warrants,  with  few  exceptions,  do  not  comply,  in  their  form,  with  the 
requirements  of  the  city  charter,  and  would  not  constitute  any  authority  to 
the  Treasurer  to  pay  them,  even  If  funds  were  in  the  treasury  especially  appro- 
priated for  their  payment,  because  they  do  not  specify  the  appropriations  under 
which  they  were  Issued,  and  the  date  of  the  ordinances  making  the  same.    /d. 

88.  The  Act  of  April  21st,  1860,  relative  to  Pilots  in  the  port  of  San  Frandsco,  did 
not  legislate  out  of  ofllce  Pilots  licensed  under  acts  repealed  by  the  Act  of 
April  21st,  whose  terms  of  office  had  not  expired  when  this  act  went  into 
operation.    Flynn  T.  Ahhott,  858. 

84.  The  Charter  of  1851  ot  the  city  of  San  Francisco  vested  the  legislative  power 
of  the  city  In  a  Common  Council,  consisting  of  a  Board  of  Aldermen  and  a 
Board  of  Assistant  Aldermen,  each  composed  of  eight  members,  and  provided 
that  no  ordinance  or  resolution  should  be  pcMsed  unless  by  a  majority  of  the 
members  elected  to  each  Board.  On  the  fifth  of  December,  1853,  the  ICayor 
ef  the  city  approved  of  what  purported  to  be  an  ordinance  passed  by  the  Com- 
mon Council,  providing  for  the  sale  of  certain  slip  property  of  the  city.  Thle 
ordinance  Is  designated  in  the  official  book  of  city  ordinances  as  Ordinance  No. 
481.  At  the  time  the  ordinance  was  presented  to  the  Board  of  Assistant 
Aldermen,  there  was  a  vacancy  In  the  Board,  occasioned  by  resignation,  of 
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one  of  ItB  memlwri,  m  that  there  were  hut  leyen  memhert  In  offlee.  Of  these 
•eyen,  foar  memhers  voted  for  the  ordtnance.  and  three  against  It :  Held,  that 
the  ordinance  not  hnvinif  received  a  majority  of  the  entire  Board  —  of  the 
constituent  members  —  was  never  passed,  bat  was  In  fact  rejected.  JfoOmoften 
T.  Oiiy  of  Bom  FrmicUeo,  501. 

Si.  The  alleged  Ordinance  No.  481  authorised  and  required  the  Mayor  and  Joint 
Committee  on  land  claims  of  the  city  to  sell  the  property  specified  at  public 
auction,  to  the  highest  bidder,  at  such  time  and  place  as  they  might  think 
adrlsable,  after  not  less  than  ten  days'  advertisement.  The  sale  was  adver- 
tised for  December  26th,  1858.  Within  cme  hour  previous  to  the  sale,  the 
Common  Council  passed  an  ordinance,  designated  In  the  official  book  as 
Ordinance  No.  493,  appropriating  certain  proceeds  of  the  Intended  sale:  HOd, 
that  this  recognition  of  the  existence  of  Ordinsnce  No.  481,  and  the  appro- 
priation of  a  portion  of  the  proceeds  of  the  sale,  did  not  constitute  an  adoption 
and  approval  of  what  had  been  previously  done,  or  might  be  subsequently  done 
according  to  the  terms  of  that  ordinance,  so  as  to  give  validity  to  the  sale 
which  took  place.    Id, 

ac  The  only  authority  the  Common  Council  possessed  to  sell  city  property  was  de- 
rived from  the  thirteenth  section  of  article  three  of  the  charter,  and  this  sec- 
tion provides  for  the  sale  of  property  In  one  way  only,  to  wit :  by  the  passage 
of  tow«,  which  term  Is  synonymous  with  ordinances,  when  applied  to  acts 
of  municipal  corporations.  This  mode  of  selling  the  property  having  been 
pointed  out  by  the  charter,  was  restrictive  —  no  other  mode  could  be  followed. 
Id. 

87.  The  only  way  in  which  the  Common  Council  could  giye  validity  to  a  sale  was,  by 

passing  a  law  directing  it.  Ordinance  No.  493  does  not  purport  to  provide  for 
any  sale,  but  simply  assumes  that  an  ordinance  ordering  a  sale  had  already 
passed ;  but  this  assumption  could  Impart  no  vitality  to  the  alleged  Ordinance 
No.  481.  The  Common  Council  could  pass  a  law  or  ordinance  only  In  one 
way,  and  that  was  by  voting  for  it    Id, 

88.  The  land  directed  by  the  terms  of  Ordinance  No.  481  to  be  sold,  was  set  apart 

and  dedicated  as  a  public  dock  by  an  ordinance  passed  in  1852,  and  while  this 
dedicating  ordinance  remained  in  force,  no  sale  could  be  legally  had.  In  dedi- 
cating the  laud  to  public  use,  the  Common  Councii  exercised  powers  purely  of 
a  governmental  nature,  and  not  those  of  a  mere  property  holder.  It  was  by 
legislation  that  the  dedication  was  made,  and  only  by  legislation  could  the  pub- 
lic franchise  be  destroyed.    Id. 

89.  The  distinction  taken  between  the  powers  of  a  municipal  corporation,  when  act- 

ing in  its  political  and  governmental  character,  and  when  acting  with  reference 
to  Its  private  property,  has  no  application  to  the  questions  Involved  In  the  case 
at  bar.  Its  powers,  whether  regarded  as  political  or  governmental,  or  those  of 
a  mere  private  corporation,  could  be  exercised  only  in  conformity  with  the  pro- 
visions of  the  charter.  The  Legislature  could  Impose  such  restrictions  as  it 
thought  proper,  and  It  saw  fit  to  require  the  formalities  of  legislation  for  the 
disposition  of  the  city  property,  as  it  did  for  the  imposition  of  taxes,  the  regu- 
lation of  the  fire  department,  and  matters  connected  with  the  general  welfare 
at  the  city.    Id. 

40.  HoUamd  T.  2(  ..e  Oitv  of  Bam  rnmoi90o  (7  Cal.  861)  distinguishable  from  this  case 
in  this :  that  there,  the  fact  that  the  property  had  been  previously  dedicated  to 
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public  QM  as  a  public  dock  was  not  presented;  but  that  case  Is  not  law,  and 
Is  overruled,  C  far  as  it  holds  that  Ordinance  No.  498  recognised  and  adopted 
Ordinance  No.  481,  so  as  to  render  the  subsequent  sale  valid  and  binding  mpon 
aU  parties    /tf. 

41.  Admitting  that  Ordinance  No.  493  did  adopt  and  pass  No.  481,  It  did  so  onlj 
within  one  hour  previous  to  the  sale.  But  this  ordinance  directs  the  sale 
upon  ten  days*  previous  advertisement.  The  authority  to  sell  upon  ten  days' 
notice  was  not  therefore  pursued,  and  the  sale  without  such  notice  was  void. 
M. 

4%,  Ordinance  No.  605  Off  the  city  of  San  Francisco,  passed  January  lOtk,  18M, 
which  the  Mayor  and  Land  Committee  were  authorized  to  pay  out  of  bmibc 
in  their  hands,  arising  from  the  sale  ordered  by  Ordinance  No.  481,  the  salar 
of  the  members  and  officers  of  the  police  for  the  months  of  November  a 
December  of  the  previous  year,  does  not  ratify  Ordinance  No.  481  becai 
appropriating  the  proceeds  of  the  sale.  It  assumes  that  Ordinance  No.  4 
was  valid,  and  there  is  nothing  in  the  appropriation  from  which  an  Intentl 
la  ratify  can  be  implied.  If  the  Intention  to  ratify  under  some  clrcamstani 
could  be  thus  implied,  the  implication  would  be  of  no  avail  In  the  present  ca 
as  the  Common  Council  were  at  the  time  laboring  under  the  mistaken  fmpr 
slon  that  Ordinance  No.  481  had  become  law.  Ratification,  to  be  effect!' 
must  be  made  with  full  knowledge  of  all  the  facts  relating  to  the  act  ratifl< 
To  entitle  any  proceedings  of  the  Common  Council  to  the  slightest  consid 
atlon  as  evidence  of  rfltificatlon,  it  must  be  shown  that  those  proceedings  W( 
taken  with  full  knowledge  that  the  ordinance  had  never  passed,  and  that  t 
■ale  tiiereunder  was  an  absolute  nullity.    Id. 

48.  Inasmuch  as  by  article  six,  section  six,  of  the  Charter  of  San  Francisco  of  18; 
the  Common  Council  could  authorize  a  sale  of  city  property  at  public  aactl 
only,  ratification  of  a  previous  sale  is  impossible.  The  object  of  the  ratilli 
tion  is  to  vest  in  the  previous  purchaser  the  title;  but  at  public  auction  the 
would  be  no  certainty  of  this,  for  at  the  auction  every  one  wonld  be  at  Ubei 
to  bid,  and  the  property  would  fall  to  the  highest  bidder,    /d. 

44.  The  dty  of  San  Francisco  la  not  astopped  from  denying  the  sale  made  nn^ 
Ordinance  No.  481,  and  asserting  title  to  the  property  sold.  The  matters  rell 
upon  by  way  of  estoppel,  with  the  exception  of  Ordlnaf.ce  No.  498,  occur? 
after  the  sale,  and  could  not  have  influenced  the  plaintiff  in  his  purcha 
Ordinance  No.  493,  directing  an  appropriation  of  a  portion  of  the  antlclpat 
proceeds,  was  passed  within  one  hour  of  the  sale,  and  It  nowhere  appears  th 
the  same  was  ever  brought  to  the  notice  of  the  plaintiff.  Nor  does  it  appc 
that  there  was  any  fraud  or  intention  to  deceive  on  the  part  of  the  Conim 
Council.  They  acted,  in  passing  Ordinance  No.  403,  and  In  the  sub6e<|nc 
upon  the  Impression  that  a  valid  ordinance  authorising  t 
1.    Id. 

^pel,  as  laid  down  in  Biddie  B9009  ▼.  Merged  Mimimg 
rols  the  question  here.     Id. 

sld  be  estopped  from  denying  the  sale,  and  from  assert, 
sold,  it  does  not  follow  that  the  plaintiff  would  be  esfopp 
turn  of  the  money  he  paid.     The  doctrine  of  estoppel 
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paia  Is  applied  to  jprewent  t  wrong-doer  from  aaMrtlvg  elafanf  usalMt  hit 
declarations  or  conduct,  not  to  prevent  an  Innocent  part/  frosn  tmtorcbag  his 
rights.  It  Is  the  wrong-doer  who  is  estopped,  npon  the  principle  that  he  shall 
oat  take  adtnoitage  e(  lila  awa  wrong.    14, 

4C.  I%e  sale  t/t  the  city's  property  tn  this  case  being  without  authority  and  void^ 
the  plaintiff  la  not  required  to  surrender  possession  of  the  property  before  he 
«an  matDtahi  an  action  to  recorer  back  the  purchase  money. —  Field,  C.  J» 

Jtf. 

48.  The  title  of  the  city  was  unaffected  by  the  sale,  and  the  deeds  oiade  in  yuiv 
suance  thereof.  The  parties  claiming  possession  from  the  plaUitiff  are  simply 
trespassers,  who  caji,  at  any  time,  be  ejected  from  the  pcamisee  by  actioa  on 
behalf  of  tbe  city.    Id, 

49.  The  cases  where  possession  must  be  surrendered,  before  action  for  the  purchase 
money  can  be  brouf^ht,  are  those  where  a  contract  has  been  made,  and  pos- 
session  has  been  taken  thereunder,  and  tbe  vendee  seeks  to  rescind  the  contract 
on  the  ground  of  defective  title,  or  the  inability  of  the  vendor  to  perform  tbe 
contract  on  bis  part,  or  of  some  fraudulent  representations  inducing  Its  execu- 
tion. In  these  cases  tbe  vendee  must  first  offer  to  restore  whatever  he  has 
received,  before  he  can  call  upon  tbe  vendor  to  refund  the  purchase  money. 
Where  the  contract  is  void,  there  is  nothing  to  rescind ;  no  rights  are  acquired,, 
and  there  are  In  ooaseqaence  bo  rights  to  restore.    Id, 

60.  The  fifth  section  of  article  three  of  the  Charter  of  1851  of  the  city  of  San 
Francisco,  as  to  the  city's  not  Ineurring  debts  beyend  $50,000  under  certain  cir- 
cumstances. Is  directory,  and  is  not  a  limitation  of  the  power  of  the  Common 
Council  as  to  the  amount  of  debts  and  liabilities  to  be  Incurred.    Id. 

61.  This  section  of  the  charter  refers  only  to  the  acts  or  contrscts  of  the  city,  and 

not  to  liabilities  which  the  law  maj  cast  npon  ber  It  was  Intended  to  restrain 
extravagant  expenditures  of  the  public  moneys,  not  to  Justify  the  detention  of 
the  property  of  her  dtlsens  which  she  may  have  unlawfully  obtained ;  and 
where,  as  in  this  case,  plaintiff  claims  that  the  city  has  got  his  money  without 
consideration  —  by  mistalce  —  and  has  appropriated  it  to  municipal  purposes, 
she  is  bound  to  refund ;  because  the  law  —  not  her  contract  or  permission  — 
renders  her  liable.  Her  Hablllty  In  this  respect  Is  independent  of  the  restrain- 
ing clauses  of  the  charter ;  It  arises  from  tbe  obligation  to  do  Justice  —  to  re- 
store what  belongs  to  others  —  which  rests  upon  all  persons,  whether  natural 
or  artificial.     Id. 

62.  The  restrictimi  cootalaed  In  the  fifth  section  of  the  diarter  can.  In  any  view, 

only  apply  to  ilablllties  dependent  for  their  creation  upon  the  volition  of  the 
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that  the  title  ner&t  passed  from  the  city,  and  aue  for  the  reeorerj  of  the  par- 
ehaee  money.    Id* 

54.  The  deed  to  plaintiff  of  the  land  bought  being  signed  bgr  the  Mayor  of  the  city 
and  sealed  with  the  corporate  seal  —  the  Mayor  being  the  legal  cnstodlaa  of  tho 
seal,  and  It  being  affixed  by  his  authority  —  Is  sufficient  to  entitle  the  deed  to 
be  read  In  evidence,  and  a  party  relying  upon  It  need  not  go  behind  the  seal 
for  the  purpose  of  showing  authority  for  Its  execution.  The  seal  is  primm 
faoie  eyldence  that  It  wa«  affixed  by  proper  authority*  and  the  deed  Is  primm 
faoie  sufficient  to  pass  the  title.    Cora,  J.    Td, 

00.  The  deed,  in  this  ease,  Is  not  a  mere  nullity.  6o  far  as  passing  the  title  to  the  land, 
or  creating  any  right  or  interest  against  the  city  Is  concerned,  the  deed  Is  In- 
operatlye  and  TOld,  and  may  be  attacked  collaterally.  But  the  objections  to  It 
do  not  appear  on  Its  face,  and  Its  Invalidity  must  be  shown  by  the  party  Im- 
peaching It,  by  eyldence  aliunde*,    Id. 

66b  Prima  faoie.  It  Is  a  valid  and  sufficient  conveyance,  and  a  party  holding  under 
It  must  be  deemed  to  hold  adversely,  and  not  In  subordination  to  the  real  title. 
Possession  under  It  may  ripen  Into  a  perfect  title,  and  It  cannot  Call  to  preju- 
dice the  Interests,  If  not  the  rights,  of  the  lawful  owner.    Jd. 

67.  Boch  being  the  effect  of  the  deed  In  this  case,  plafaitlff  cannot  reeover  the  par- 
chase  money  without  procuring  a  reconveyance  of  the  property  and  a  snrrciidsr 
of  the  possession,  so  as  to  place  the  parties  In  sfatii  fno.    Id. 

flee  DI8TBIGT  ArroKNET,  2-4;  Mbxican  GBANTt  16-18;  Pluooiq^  6k 

BCaOOL  WARRANTS. 
Bee  Public  ItkXD, 

BEAU 
Bee  BAM  Fillhcxsgo,  8C 

BTATB  PRISON. 
Bee  MeOauley  t.  Brooke,  11, 

STATEMENT  ON  APPBAU 
Bee  Appxal,  2;  Cbiminal  Law,  8,  4. 

STATUTES. 

1.  Ihe  title  of  an  act  cannoc  be  used  to  restrain  or  control  any  positive  provMoa  of 
the  act,  but  where  the  meaning  of  the  body  of  the  act  Is  donbtf ol,  the  title 
may  be  resorted  to  as  a  means  of  ascertaining  the  Intention  of  the  Legislature. 
FlyM^  ▼.  Ahhoti,  868. 

S.  Where  a  power  Is  given  by  statute,  everything  necessary  to  flsaka  ft  effectual 
or  requisite  to  attain  the  end  Is  implied ;  and  where  the  law  requires  a  thln^  to 
be  done,  It  authorizes  the  performance  of  whatever  may  be  necessary  for  exe- 
cuting Its  commands.    State  of  Oalifomia  v.  Poulterer,  614. 

8.  When  a  statute  casts  upon  a  party  an  obligation  to  pay  money  to  particular 
persons,  without  providing  «  remedy  for  its  recovery,  aa  action  of  debt  will  ll<* 
Id. 
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■TATUTB8  CITBD  AND  BXPOUHDBDl 

Unitid  BiATia. 

8ept  4,  1841;  Pre-emptloii,  etc.,  295. 

Hfty  28,  1844 ;  Belief  of  CltUens  of  Towns  od  PaUle  Lands,  cCe.,  298. 

March  8,  1868;  Sorregr  of  Public  Lands  in  California,  Preemption,  ota^  891^ 

This  Stasl 
1860;  Acknowledgment,  688. 
1861 ;  Charter  of  San  Francisco,  266. 
1861 :  Beach  and  Water  Lots  In  Ban  Frandseo*  IIC 
1861 ;  DiBtrtct  Attorney,  441. 
1861 :  Estates,  161,  478. 
1861 ;  Homestead,  218. 
1851 ;  San  Francisco  Fondlnc  Act,  124. 
1853;  Corporations,  118.- 
1865 ;  Estates,  869. 
1865;  District  Attorney,  441. 

1856;  To  Protect  Growing  Crops  and  Improrements  In  Mining  Districts,  16S, 
1856;  Conyeyance  by  Wife  of  her  Separate  Property,  287* 
1865;  Special  Term,  County  Court,  187. 
1856 ;  San  Francisco,  Consolidation,  441. 
April    .,  1866;  State  Prison,  11. 
March   26,   1856;   *'  '*       11. 

April  16,  1856;  Board  Bzamlners,  11. 
1856 ;  Bevenne  Act,  167. 
1867 ;  Fees  in  Office,  886L 
1867;  AnctlOD  Tax,  619. 
1867 ;  Constmction  of  Canals  and  Draining  Swamp  and  Overflowed  Lands  In  Tnlan 

Valley,  119. 
1868 ;  Wagon  Boad  Tax  In  Sacramento  Coonty,  88S. 
1868;  Board  Examiners,  11. 
1868;  State  Prison,  11. 
1858;  Sacramento,  Consolidation,  119,  208. 
1858:  Mechanics*  Lien,  126. 

1858 .  Bepealing  Act  of  1867  as  to  Swamp  Lands  In  Tnlara  Valley,  1891 
1858 ;  Alcalde  Grants,  220. 
1869;  State  Prison,  11. 

1850 ;  Agricaltural  Hall  Tax  in  Sacramento,  882. 
1860;  Homestead,  218. 
1860;  Pilots  in  San  Francisco.  858. 
1860 ;  Delinquent  Taxes  in  Sacramento  for  1868,  1869,  882, 

1870;  State  Capitol,  24& 

SUMMONS. 
0SS  Wwm  or  Ofvicb,  l,  2 ;  iNJUKcnoir,  8,  C 
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flllBMrUFUTlON  A^B'BUBBOQJCBO&L 
Bee  MoBTQAQB,  4. 

SUPREME  COUIIT. 

1.  Application  to  IssDe  mandamus  directly  from  the  Supreme  Court,   on  reTenal 

<ff  -the  jndirmeBt  Wlow,  hntead  of  trmsmltthisr  Hs  juflgment  to  the  Tltotrtet 
Court,  to  be  there  enforced  through  Its  process,  denied  —  the  Court  being 
divided  on  the  question.    MoOami^  ▼.  Jfumka,  11. 

2.  Where,  in  an  action  of  forcible  entry  and  detainer,  the  judgment  Is  for  the  pos- 

session of  the  premises,  and  ninety-four  dollars,  treble  damages,  besides  costa» 
—  the  title  not  being  Invofrred  —  qwwTf,  Whether  the  Supreme  Court  has  juris- 
diction of  an  appeal  from  the  County  Court.    Pa%a  w,  8Uvm;  78. 

S.  It  cannot  be  assigned  for  error  in  the  bupreme  Court,  that  the  Coort  below  re- 
fused a  nonsuit  because  of  no  deman<l  jnade  befoie  suit,  unlem  that  groimd 
of  nonsuit  was  taken  below.     Baker  v.  Joseph,  178. 

4.  Verdict  on  contradictory  proof  not  interfered  with  by  the  Supreme  Court.    Jd. 

See  MsBBBiS^  8,  %;  Cbvinai«  Law,  19,  'SO;  Bbiiob,  1 ;  EriDBNca,  9-11 ;  Judokbht* 
8;  J>lBW  Tbesl,  4;  PnacncB,  1. 

SURETY. 

1.  Plaintiff  sued  out  an  attachment  against  K.,  and  the  Sheriff  leyled  It  on  certain 
goods.  Other  creditors  issued  attachments,  which  were  levied  l>y  the  Sheriff 
on  the  same  goods.  Plaintiff  then  dlsrahnefl  bis  attac^hment,  and  sued  the 
Sheriff  in  replevin,  claiming  that  K.  obtained  a  portion  of  tlie  goods  of  plalii- 
tiff  by  fraud.  Instead  of  taking  the  goods  out  of  the  filmlfl'B  possessloii, 
plaintiff  made  an  arrangement  with  the  Sheriff,  whereby  he  agreed  to  sell  tke 
goods,  and  keep  the  i)roceeds  to  answer  any  jucSlgment  plaintiff  might  obtain 
in  his  replevin  suit.  Sheriff  sold  the  goods,  paid  the  money  into  Court,  say- 
ing nothing  about  this  arrangement,  and  the  money  was  paid,  by  order  of 
Court,  on  the  claims  of  the  other  creditors.  The  sureties  of  the  Sheriff  had 
nothing  to  do  with,  and  gave  no  sauctfon  to  the  arrangement.  Plaintiff  had 
judgment  In  replevin :  Held,  that  the  sureties  on  the  Sheriff's  official  bond 
are  not  liable  to  plaintiff  for  the  goods  or  the  money  reeelved  from  the  sale  — 
this  agreement  between  him  and  plaintiff  being  no  part  of  the  Sheriff's  offidal 
duty ;  tluLt  the  Sheriff,  as  such,  had  no  legal  authority  to  sell  these  goods  asd 
to  hold  the  money  on  bailment  for  plaintiff;  and  that.  In  so  far  as  plaintiff 
trusted  the  Sheriff  with  the  goods,  and  authorized  him  to  sell  them,  he  became 
the  acent  of  plaintiff,  and  must  be  looked  to  as  such.    Bchlo88  v.  White,  65. 

!  Sheriff's  official  bond  In  this  State  stipulate  for  his  official,  not 
leallDgs,  and  are  entitled  to  stand  on  the  precise  terms  of  their 


Ell  Is  taken  by  a  party,  and  as  a  condition  to  give  It  eftect,  a  bond 
ig,  with  or  by  sureties.  Is  annexed  —  the  undertaking  being  ex- 
i  benefit  of  the  appellant  —  the  law  pr^^sumes  it  was  executed  at 
ind  probably  no  proof  of  that  fact  is  rvgulslte  in  a  suit  by  the 
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««ret]»  aaftiaflfe  the  «n>ellaDt»  for  moaey  paid  on  acommt*  of  ^m  flvretyshlp.  Mt 
all  eyenti»  yeiy  slight  proof  of  sadi  reqnest  woolfl  bo  roquired.  Boafio  v. 
Lop0,  60. 

C.  February  26th«  1855,  Page,  Bacon  &  Co.  were  indebted  to  plaintiff,  and  ttie  debt 
was  due.  That  firm  being  then  unable  to  pay,  an  agreement  was  made  be- 
tween, them  asd  phUntlfl,  dated  on  that  day,  bjr  which  an  extension  was  to  he 
given  the  firm  of  two,  four,  six  and  eight  months  from  dat<  —  the  debt  to  be 
paid  In  equal  installments.  In  consideration  of  this  extension,  defendant  and 
others  signed  and  deliTored  to  plaintiff,  an  instrament  dated  February  96th, 
1855,  guaranteeing  the  payment  by  P^  B.  ft  Go.  of  sneh  indebtedness  In  the  in- 
stallments, and  at  the  different  times,  in  said  agreement  and  eertlfleate  set  ffftrth, 
conditioned  to  be  roid  when  said  certificates  were  fully  paid.  In  fact,  said 
agreement  did  not  mention  certlflcates.  March  13th,  1856,  P.,  B.  St  GO.  Issued 
to  plaintiff  certlflcates  for  his  indebtedness  in  installments,  at  two,  f<>nr,  six 
and  eight  months  from  that  date:  Held,  that  defendant  is  not  liable  on  his 
guaranty,  which  was  to  pay  at  the  times  mentioned  in  the  agreement;  that 
plaintiff,  having  taken  certlflcates,  dated  March  13th,  1856,  thereby  extended 
the  time  of  payment,  and  released  defendhnt,  who  was  a  mere  surety.  Oro99 
y.  ParroU,  148. 

8.  Plaintiff  was  not  entitled  to  relief  on  the  ground  of  mistake,  which  was  of  law, 
and  not  of  faet.    Id, 

6.  In  suit  In  the  District  Court,  on  a  bond  given  in  the  Court  of  Sessions  for  the 

appearance  there  of  a  party  Indicted  for  misdemeanor  —  ^e  Court  of  Seesions 
having  declared  the  bond  forfeited  for  non-appearance  —  the  sureties  cannot 
defend  on  the  ground  that  the  Judgment  of  forfeiture  was  erroneous.  That 
Judgment  cannot  be  thus  revised.    People  y.  Wolf,  385. 

7.  The  question,  whether  a  party  indicted  for  misdemeanor  has  an  absolute  right  to 

appear  by  attorney  and  defend,  so  as  to  prevent  the  forfeiture  of  his  bond,  not 
passed  on.    Id. 

See  Judgment,  8. 

BURPRISQ. 
See  Ejectment,  2. 

SURVET. 
See  Mbzican  OaATrr,  19-21 ;  Public  Lands,  1-6,  18,  14. 

TAXES. 

1.  Tsxes  not  Justly  due,   and  paid  nndfer  protest,  may  be  recovered  back  by  suit 

against  the  Tax  Collector.     Falkner  v.  Hunt,  16T. 

2.  ▲  mortgage  is  not  personal  property  within  the  Revenue  Act  of  1856,  nor  liable, 

aa  eucti,  to  taxation.    Id. 

3.  An  assessment  thus:     *' Mortgagee  (MaiTnyllle)'  ^00^09,*'  Is  Insufficient  under 

the  act.  The  assessment  doea  not  show  fbr  what  the  mortgages  were  given, 
nor  on  what  property,  nor  whetaer  the  debts  were  solvent,  nor  the  value  of  the 
property  mortgaj^ed  ;  and  the  sole  fact  thnt  a  roorff^age  Is  held  for  a  given 
amount,  does  not  make  the  mortgage  subject  to  taxation  as  for  so  much  money. 
Id. 
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4.  Land  mortgaged  mmj  be  taxed  wlthoot  reference  to  the  mortgtfe^  and  If  the 
mortgage  be  to  eecnre  a  debt,  tbe  debt  may  be  taxed;  If  to  seeiire  a  Imun  of 
money,  the  money  may  be  taxed ;  but  the  act  does  not  Intend  to  tax  tiie  mort- 
gage, a«  awjh,  and  also  to  tax  the  money  loaned  and  secured  by  the  mortgage, 
or  the  solvent  debt  It  representtL    14, 

C  An  aasessment  thus :  **  Personal  property — ^mortgages  (liaryavllle)  $100,000,"  la 
not  good  as  hn  assessment  of  personal  property.  Independent  of  the  term 
"mortgages,''  on  the  ground  that  the  act  requires  no  description  of  personal 
property  to  be  glyen,  but  Its  Taloe  only.  The  whole  statement  must  be  taken 
together,  and  that  shows  *'  mortgages  "  to  be  taxed,  and  they  are  not  snbjeet 
to  taxation  as  such.    /A 

••  Prima  foMe,  a  mortgage  Is  no  more  taxable  than  a  deed  or  any  orther  muniment 
of  title  or  mere  security,  and  the  money  which  It  secures  cannot  be  taxed 
without  a  more  particular  description  than  the  general  designation,  '*  personal 
property."    Id. 

7.  Under  this  act,  a  lumping  assessment  of  **  personal  property  **  is  bad.  Every  Item 
of  taxable  property  need  not  be  listed,  but  the  different  classes  named  In  the 
act  should  be  stated  —  as  goods,  money  loaned,  gold  dust,  solvent  debts.     Id. 

8.  A  tax  is  a  personal  debt,  or  in  the  nature  of  a  personal  debt  due  from  the  prop- 

erty holder,  and  not  a  mere  charge  upon  the  property  created  by  and  depend- 
ing upon  the  regularity  of  the  proceedings  given  by  statute:  and  the  Legisla- 
ture may  prescribe  a  mode  of  correcting  an  Informal  assessment  People  ▼. 
Beymour,  882. 

0.  The  Legislature  has  the  power  of  taxation  without  restriction  as  to  mode  or 
limitation  as  to  time;  and  if,  from  accident  or  oversight,  or  remissness  on  the 
part  of  the  tax  payer,  the  time  for  payment  has  passed,  or  the  mere  mode 
of  charging  him  has  not  been  followed  by  the  officers,  the  Legislature  may 
still  compel  him  to  pay.    /A 

10.  Though  a  man  can  only  be  made  to  pay  a  tax  according  to  law,  that  law  may  ba 

made  as  well  at  one  time  as  another,  or  by  one  series  of  acts  as  another, 
and  as  well  aSrter  an  informal  assessment,  or  no  assessment,  as  before.    Id, 

11.  Tha  Act  of  1860,  authorising  suit  to  be  brought  for  the  unpaid  taxes  of  the 

years  1858  and  1859  In  the  city  and  county  of  Sacramento,  and  prohibiting 
the  defendants  from  setting  up  In  defense  any  Informality  In  the  levy  or 
assessment  of  the  tax,  and  making  duly  certifled  copies  of  the  delinquent  tax 
list,  or  the  original  or  duplicate  assessment  rolls,  evidence  of  the  delinquency 
of  the  property  assessed,  of  the  amount  of  taxes  due  and  unpaid,  and  that 
all  the  forms  of  law  In  relation  to  the  levy  and  assessment  have  been  com- 
piled with,  is  constitutional.    Id. 

12.  Such  a  law,  making  the  assessment  prkao  foofe  proof,  merely  affects  the  remedy, 
.  and  ts  not  therefore  liable  to  any  constitutional  objection.     Id. 

18.  Nor  Is  the  act  unconstitutional  because  It  compels  the  delinquent.  If  sued,  to  pay 
costs  and  a  percentage  by  way  of  attorney's  fees  in  addition  to  the  tax  assessed. 
Id. 

14.  Nor  is  it  any  constitutional  objection  to  the  act  that  the  delinquent  tax  Ust  for 
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1869  was  not  properly  pnbllihed.  The  liability  to  pay  the  tax  aBseBsed  preceded 
the  publication  of  the  delinquent  list,  and  suit,  under  the  Act  of  1860.  la  baaed 
upon  that  liablUty.    Id. 

16).  The  tax  lerlcd  in  Sacramento  oomity  for  the  wagon  road  from  the  eaatem  bound- 
ary line  of  aald  county  through  Bl  Dorado  county  to  Carson  Valley,  under  the 
Act  of  1868,  and  tha  tax  for  agricultural  hall  under  the  Act  of  1859,  are 
eonstltutloiial.    /A 

16.  The  ayermenta  In  the  complaint  In  tfala  case,  as  to  the  levy  and  assessment,  are 

sufficient,  under  the  Act  of  1860,  to  put  upon  defendant  the  burden  of  showing 
that  she  la  not  liable.    Bee  facts.    I<L 

17.  An  action  of  debt  for  taxes  will  not  lie  when  the  predicate  of  the  action  la  a 

mere  aaaeaament  npon  property.  Much  depends  upon  the  language  of  the  act 
creating  the  tax.  If  the  act  merely  Impose  a  tax  upon  property,  and  provide  a 
particular  process  for  enforcement,  as  a  sale  of  the  property,  no  suit  can  be 
brought  against  the  person  to  collect  the  tax.  If  a  personal  liability  be  Imposed 
for  the  tax,  and  the  act  Is  silent  as  to  the  mode  of  enforcement  then  an  action 
would  He  for  the  enforcement  of  the  obligation;  for  the  rule  Is  general,  that 
debt  Ilea  at  common  law  to  enforce  a  statutory  duty,  or  penalty,  or  forfeiture. 
Btat€  of  OaUfomia  T.  Poulterer,  614. 

^  Bee    AUCTIOMBBBS. 

TENANT   IN   COMMON. 

1.  One  tenant  hi  common  out  of  possession,  may.  In  equity,  as  a  collateral  Incident 
to  a  claim  for  partition,  compel  his  cotenant  In  possession  to  account  for 
rents  and  profits  received  by  him  from  tenants  of  the  premises.  Qoodenow  T. 
Bwer,  464. 

2:  From  rents  ao  received,  the  tenant  In  poasesslon  may  deduct  the  amounts  paid 
for  taxes  and  for  necessary  and  proper  repairs  and  additions  for  the  preserva- 
tion and  security  of  the  building  held  in  common  during  the  period  for  which 
the  rents  were  collected.  And  where  the  building  contained  theater  rooms, 
which  were  let  from  time  to  time  with  the  furniture  thereof  —  as  carpets, 
lamps  and  scenery  —  which  furniture  was  the  Individual  property  of  the  ten- 
ant In  possession,  he  Is  entitled.  In  the  accounting,  to  a  reasonable  allowance^ 
to  be  deducted  from  the  rents,  for  the  use  of  such  furniture,  when  such  use  was 
required  in  order  to  let  the  premises  themselves.  But  he  is  not  entitled  to 
allowances  for  the  use  of  any  individual  property  in  connection  with  the 
premises  not  thus  required,  nor  to  any  allowances  for  his  persona]  services  In 
taUng  charge  of  the  building,  renting  the  same,  and  collecting  the  rents.    Id. 

TITLD. 
Bee  RnPLBViM,  1-8. 

TBBASURER  OF   8TATB. 

Bee  CONSTITUTIOMAL  L4W,  10,  16b 

TRUST  AND  TRUSTEE. 
1.  Where  plaintiff  deposits  money  with  defendant,  to  be  loaned  out  from  time  to 
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time,  the  fnterest  to  he  collected,  aod  principal  and  totereat  lieWI  by  Mm  for 
plalntlflf  nntll  called  for,  there  la  a  contlnnona  tmst,  and  If  defendant  naed 
the  money  himself,  he  would  be  like  a  guardian  nalnp  his  ward*!  money, 
and  be  regarded  as  a  borrower  upon  che  aame  terms  upon  which  he  oonld 
haye  loaned  to  othen.    Bak^r  v.  Joseph,  ITS. 

2.  Aa  to  whether  proof  of  the  conTentional  rate  of  interest  ia  San  Frandaoo  dur- 

ing the  time  defendant  held  plaintiff's  money  was  admissibLe,  stated.    Id. 

3.  Where  a  son  conveys  real  estate  to  his  father  —  the  only  consideration  bein^ 

a  verbal  agreement  by  the  father  to  make  a  will  and  devise  to  the  son  cerfalh 
property,  and  the  father  dies  without  having  complied  with  the  agreement  — 
the  agreement  is  void,  the  conveyance  is  executed  without  consideration, 
express  or  implied,  and  a  trust  results  in  favor  of  plaintiff  by  implication  of 
law,  and  he  may  set  aside  the  conveyance  and  recover  the  property  —  It  befzig 
shown  that  the  transaction  was  not  a  gift    Run  v.  Mebuis,  850. 

4.  If,  in  such  case,  the  conveyance  did  not  express  the  oonsideratloa  for  wUch  it 

was  given,  but  acknowledged  the  payment  of  a  nominal  consideration  in  money, 
parol  evidence  would  be  inadmissible  to  establish  the  trust  la  favor  of  Um  son. 
Id. 

6.  The  doctrine  of  resulting  uses  and  trusts  is  founded  upon  mere  implication  of 
law,  and,  generally,  this  implication  cannot  be  indulged  In  favor  of  the  grantor, 
where  it  Is  Inconsistent  with  the  presumptions  arising  from  the  deed.  Unless 
there  be  evidence  of  fraud  or  mistake,  the  recitals  in  a  deed  are  conclusive 
upon  the  grantee,  and  no  resulting  trust  can  be  raised  in  his  favor  in  opposi- 
tion to  the  express  terms  of  the  conveyance,     /d. 

6.  No  implication  of  trust  arises  upon  a  purchase  of  property  by  a  parent  in  the 
name  of  his  child ;  as  Is  the  case  when  the  purchase  money  is  paid  by  one  per- 
son, tmd  the  conveyance  taken  In  the  name  of  a  stranger.  Prima  faciCg  sudi 
purchase  is  regarded  as  an  advancement     Id, 

TULB  LANDS. 
8ee  Mexican  Gbant,  12. 

UNDBBTAKINQ. 
See  LiSN,  2 ;  Sobbtx,  ft. 

VAJlIANea. 
Bee  Pleading,  3. 

VERDICT. 
Bee  JuBOE  and  Verdict. 

WAI/ER. 
See  Criminal  Law,  27. 

WARRANTS,  CITY  OF  SAN  FRANCISCa 
Bee  San  Piiancisco,  30-32. 

WITNESS. 
Bee  Evidence,  5-8,  12. 
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VOIiUME  XVI. 

By  ALBERT  RAYMOND. 
Revised  to  Include  citations  to  Volume  147,  by  Charlus  L.  Thompson. 


16  C:al.  11-65.  McCAULEY  v.  BROOKS.  S.  C.  State  v.  McCauley,  15 
Cal.  429. 

Contract  of  Prison  Commissioners  may  be  affirmed  by  state  by  sub- 
sequent legislation,  p.  26. 

Cited  in  Los  Angeles  etc.  Co.  v.  City,  88  Fed.  743,  applying  rule  to 
municipal  contract  for  lease  of  waterworks. 

Legislative  Appropriation. — ^Requisites  are  designation  of  amount  and 
of  fund  to  be  drawn  upon,  p.  28. 

Cited  to  same  effect  in  People  v.  Pacheco,  27  Cal.  207,  208,  209,  219, 
holding  further  as  to  nature  of  appropriation  and  power  of  state  to 
make,  in  aid  of  railroad  for  military  purposes;  in  same  case,  p.  207,  Mc- 
Bean  v.  Fresno,  112  Cal.  168,  53  Am.  St.  Rep.  197,  State  v.  Parkinson,  5 
Nev.  25,  and  Little  v.  Portland,  26  Oreg.  246,  holding  that  appropriation 
or  contract  to  pay  in  installments,  does  not  create  debt  for  total 
amount;  ProU  v.  Dunn,  80  Cal.  22.5  (cited  in  note  to  Can*  v.  State,  22 
Am.  St.  Rep.  642,  643),  holding  appropriation  valid  though  drawn  on 
general  fund,  and  on  same  point  in  Humbert  v.  Dunn,  84  Cal.  59  (cited 
in  note  22  Am.  St.  Rep.  644),  and  State  v.  Kenney,  10  Mont.  487.  where 
appropriation  made  in  advance  of  collection  of  fund;  (and  see  Slate  v. 
Burdick,  4  Wyo.  281,  discussing  these  cases);  McBean  v.  Frej*no.  112 
Cal.  168,  53  Am.  St.  Rep.  197,  holding  further  that  supervisors  may 
contract  for  payments  beyond  their  term  of  office;  Hockaday  v.  County 
Commissioners,  1  Colo.  Ap.  373,  as  to  power  of  legislature  to  direct 
future  county  revenues  to  specific  purposes,  and  holding  further  that 
special  fund  cannot  be  diverted;  in  Beshoar  v.  Las  Animas  C'o.  7  Colo. 
App.  450,  on  point  that  appropriation  act  should  be  liberally  construed; 
Carr  v.  State,  127  Ind.  210,  22  Am.  St.  Rep.  629  (and  see  notes  040,  041, 
647),  holding  as  to  general  nature  of  appropriation  and  that  it  may  be 
implied,  and  further  as  to  its  repudiation  by  state;  State  v.  La  Grave, 
23  Xev.  27,  holding  no  appropriation  made,  under  facts;  and  in  State 
v.  Moore,  50  Xev.'  96,  ruling  similarly;  Shattuck  v.  Kincaid,  31  Oreg. 
387;  In  re  State  Warrants,  6  S.  Pak.  522,  55  Am.  St.  Rep.  855,  as  to 
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warrants  issued  in  anticipation  of  revenues,  holding  further  that  pro- 
vision as  to  bearing  interest  dees  not  make  appropriation  a  debt;  and 
as  to  distinction  from  debt  in  Western  etc.  Co.  v.  Lane,  7  S.  Dak.  9, 
holding  further  that  to  render  warrants  invalid  it  must  affirmatively 
appear  that  no  tax  had  been  provided  for  their  payment  when  issued. 
Oklahoma  Agr.  etc.  College  v.  Willis,  6  Okla.  601.  Distinguished  in 
Salem  Water  Co.  v.  Salem,  5  Oreg.  32,  33,  holding  void  an  agreement 
to  pay  quarter  installments  for  supply  of  water,  when  no  provision 
was  made  for  raising  and  appropriating  revenue  therefor;  and  in  In- 
gram V.  Colgan,  106  Caj.116;  46  Am.  St.  Rep.  223,  holding  void  act  ap- 
propriating five  dollars  for  each  coyote  scalp  produced,  aggregate  ap- 
propriation not  being  fixed;  Baggett  v.  Dunn,  69  Cal.  77,  holding  appro- 
priation void  when  fund  is  exhausted.  Overruled  as  to  warrant  on  gen- 
eral fund  in  Stratton  v.  Green,  45  Cal.  151,  but  see  note  to  Carr  v. 
State,  22  Am.  St.  Rep.  641. 

Vested  Rights  to  Appropriation  cannot  be  affected  by  legislative 
action,  p.  28. 

Cited  to  same  effect  in  Montgomery  v.  Kasson,  16  Cal.  194,  as  to 
grant  for  canal  purposes;  English  v.  Supervisors,  19  Cal.  184,  as  to 
funding  act,  when  original  indebtedness  surrendered;  Rose  v.  Estudillo, 
39  Cal.  274,  holding  void  an  act  declaring  forfeiture  of  claim  for  failures 
to  accept  bonds,  revenue  having  been  raised  to  pay  debt  (but  see  Sharp 
V.  Contra  Costa  Co.,  34  Cal.  290) ;  McCracken  v.  Moody,  33  Ark.  87,  a& 
to  reissue  and  cancellation  of  school  warrants;  Youngs  v.  Hall.  9  Xev. 
225,  as  to  repeal  of  redemption  acts;  United  States  v.  Johnson  County, 
5  Dill.  215,  26  Fed.  Cas.  636,  as  to  diversion  of  funds  for  payment  of 
railroad  aid  bonds;  and  in  note  to  Goshen  v.  Stonington,  10  Am.  Dec. 
135,  as  to  impairment  of  vested  rights.  Distinguished  in  Esser  v. 
Spaulding,  17  Xev.  302,  307,  affirming  act  diverting  moneys  from  fund 
on  which  warrants  had  been  drawn. 

Repeal  of  Statute  does  not  affect  contracts  made  under  it,  p.  33. 

Cited  in  Anding  v.  I^vy,  57  Miss.  58,  on  point  that  repeal  does  not 
validate  contracts  invalidated  by  act. 

Departments  of  Government. — Theory  of  division  discussed,  p.  39. 

Cited  in  Smith  v.  Judge,  17  Cal.  557,  as  to  power  of  legislature  to 
direct  court  to  change  venue  in  particular  case;  In  re  Jessup,  81  Cal. 
486,  as  to  subordination  of  supreme  court  to  constitutional  provisions; 
Lawson  v.  Jeffries,  47  Miss.  705,  706,  12  Am.  Rep.  354,  as  to  power  of 
legislature  to  perform  judicial  acts;  and  in  In  re  Legislative  Adjourn- 
ment, IS  R.  I.  S;U,  holding  court  cannot  inquire  into  facts  on  which  gov- 
ernor acted  in  adjourning  legislature. 

Mandamus. — Ministerial  act  may  be  directed  by,  p.  39. 

Cited  to  same  effect  in  California  etc.  Co.  v.  Butte  Co.,  18  Cal.  675, 
where  issued  to  compel  supervisors  to  issue  bonds;  Middleton  v.  Low, 
30  Cal.  603,  to  compel  governor  to  issue  patent;  Beaudry  v.  Valdez,  32 
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Cal.  278,  to  compel  mayor  to  countersign  warrant  for  street  work; 
Harpending  v.  Haight,  39  Cal.  210,  2  Am.  Rep.  445,  to  compel  governor 
to  authenticate  act;  dissenting  opinion  in  Tilden  v.  Sacramento,  41  Cal. 
77,  main  opinion  denying  writ  as  act  judicial;  Howell  v.  Cooper,  2  Colo. 
App.  532,  to  compel  action  by  military  board,  when  matter  properly  be- 
fore it;  though  not  to  control  its  discretion;  State  v.  Board,  42  La.  Ann. 
657,  as  to  issuance  against  governor,  but  refusing  writ  when  act  of 
board  of  liquidation  was  discretionary;  State  v.  Young,  29  Minn.  535, 
upon  question  of  enforcement  of  judicial  remedy  against  state  by  man- 
damus; State  v.  Kenney,  10  Mont.  495,  to  compel  auditor  to  draw  war- 
rant, although  no  funds  to  meet  it;  State  v.  Brown,  10  Oreg.  223,  as  to 
like  proceeding  against  auditor,  holding  further  as  to  effect  of  allow- 
ance by  secretary  of  state,  when  auditor  of  public  accounts;  Kuechler 
V.  Wright,  40  Tex,  619,  to  compel  commissioner  of  general  land  office 
to  issue  land  patent;  Flack  v.  Jacob,  8  W.  Va.  662,  as  to  mandamus 
against  governor,  holding,  however,  that  court  cannot  enjoin  him 
from  removing  papers  to  new  county  seat  until  validity  of  act  es- 
tablished; and  in  note  to  Dane  v.  Derby.  89  Am.  Dec.  734,  as  to  man- 
damus against  auditing  officers  for  ministerial  acts. 

Eminent  Domain. — There  can  be  no  taking  until  compensation  is 
made,  p.  47. 

Cited  to  same  effect  in  San  Francisco  etc.  Co.  v.  Mahoney,  29  Cal.  117, 
holding  further  that  entry  before  compensation  can  be  enjoined  or 
prosecuted  as  a  trespass. 

16  Cal.  65-09.   SCHLOSS  v.  WHITE. 

Default  Judgment  is  reversible  on  appeal  where  record  fails  to  show 
jurisdiction,  p.  68. 

Cited  to  same  effect  in  Linott  v.  Rowland,  119  Cal.  453,  where  affidavit 
of  service  held  insufficient;  Lonkey  v.  Keyes  etc.  Co.  21  Xev.  320,  hold- 
ing further  no  other  method  of  service  presumable  than  appears  from 
record;  Burke  v.  Interstate  etc.  Assn.,  25  Mont.  320,  but  holding  ir- 
regularity as  to  service  not  attackable  collaterally;  Trullinger  v.  Todd, 
6  Oreg.  39;  note  to  Wood  v.  Watkinson,  44  Am.  Dec.  570,  on  effect  of 
joint  judgment  when  some  defendants  not  served. 

Sureties  on  Sheriff's  Bond  are  not  liable  for  acts  outside  of  official 
duty,  p.  68. 

Cited  to  same  effect  in  Best  v.  Johnson,  78  Cal.  220,  12  Am.  St.  Rep. 
44,  where  rule  applied  to  conversion  of  stranger's  property  by  assignee 
in  insolvency;  Hawkins  v.  Thomas,  3  Ind.  App.  404,  as  to  liability  for  un- 
authorized arrest  by  special  deputy  marshal;  Feller  v.  Gates,  40  Or.  547, 
sureties  on  constable's  bond  not  liable  for  conversion  of  money  received 
by  constable  from  execution  debtor  under  contract  not  to  serve  execu- 
tion and  to  repay  money  if  judgment  reversed  on  appeal;  Dysart  v. 
Lurty,  3  Okla.  600;  as  to  seizure  of  goods  by  deputy  marshal  without 
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process;  Heidenheimer  v.  Brent,  59  Tex.  535,  as  to  money  retained  by 
sheriff  where  no  proof  of  receipt  under  process;  People  v.  Hilton,  30  Fed. 
Rep.  174,  where  embezzling  sheriff  had  received  money  deposit  in  lieu 
of  replevin  bond;  and  in  notes  to  Commonwealth  v.  Code,  46  Am.  Dec. 
516,  and  to  Palmer  v.  St.  Albans,  6  Am.  St.  Rep.  132,  upon  liability  of 
such  sureties. 

16  Cal.  73-76.   PAUL  v.  SILVER. 

Forcible.  Entry — Appeal. — Query  whether  supreme  court  has  jurisdic- 
tion of  appeal  from  county  court,  p,  75. 
Cited  in  Quinn  v.  Kenyon,  22  Cal.  83. 

16  Cal.  77-79.  THOMPSON  v.  PAIGE. 

Insolvency. — Means  outside  of  state  are  to  be  considered,  p.  79. 

Cited  in  Cook  v.  Cockins,  117  Cal.  155,  as  to  facts  constituting  in- 
solvency. 

16  Cal.  79-81.  BROADUS  v.  NELSON. 

Discretion  of  Trial  Judge. — Not  interfered  with  unless  injustice  suf- 
fered, p.  81. 

Cited  to  same  effect  in  Calderwood  v.  Tevis,  23  Cal.  387,  as  to  trial 
before  demurrer  to  answer  disposed  of,  no  objection  being  then  raised. 

16  Cal.  83-85.   NATOMA  ETC.  CO.  v.  PARKER. 

Dissolution  of  Preliminary  Injunction  will  not  be  allowed  on  motion 
before  final  hearing,  unless  granted  ex  parte,  p.  84. 

Cited  to  same  effect  in  Hicks  v.  Michael,  15  Cal.  117;  Curtiss  v.  Bach- 
man,  110  Cal.  439;  52  Am.  St.  Rep.  115.  State  v.  District  Court,  23 
Mont.  566,  on  point  that  court  need  not  entertain  motion  to  dissolve 
or  modify  when  based  on  grounds  originally  urged  in  opposition  to  is- 
suance. Cited,  also,  in  Goyhinech  v.  Goyhinech,  80  Cal.  409,  on  point 
that  appeal  cannot  be  taken  from  order  refusing  to  set  aside  appeal- 
able judgment  or  order.  Distinguished  in  Lake  v.  Bender.  18  Xev.  374, 
affirming  right  to  grant  new  trial  in  divorce  suit  as  to  part  of  issues. 

16  Cal.  85-87.  EAGAN  v.  DELANEY. 

Pleading — Source  of  Title. — Where  plaintiff  avers  particular  facts 
constituting  title  he  cannot  recover  on  another  and  different  title,  p.  87. 

Cited  to  same  effect  in  Eberhardt  v.  Coyne,  114  Cal.  286,  as  to  title 
founded  on  adverse  possession. 

New  Trial — Surprise. — Held  under  facts  new  trial  should  have  been 
granted,  p.  87. 

Cited  in  note  to  Delmas  v.  Margo,  78  Am.  Dec.  519,  upon  general  sub- 
ject. 
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16  Cal.  8890.  SMITH  v.  SHAW.   S.  C.  16  Cal.  90. 

Notice  to  Quit. — Tenant  who  denies  landlord's  title  is  not  entitled  to, 
p.  89. 

Cited  to  same  effect  in  Dodge  v.  Walley,  22  Cal.  229,  83  Am.  Dec.  63, 
where  grantor  had  conveyed  land  but  claimed  to  hold  as  tenant  at 
will;  Bolton  v.  Landers,  27  Cal.  105;  Simpson  v.  Applegate,  75  Cal. 
345,  when  tenant  had  disclaimed  relation;  McCarthy  v.  Brown,  113 
Cal.  19,  20;  and  in  note  on  general  subject  to  Stedman  v.  Mcintosh,  42 
Am.  Dec.  134.  Cited,  also,  in  dissenting  opinion  in  Campbell  v.  Jones, 
38  Cal.  512,  as  to  necessity  of  demand  in  conversion  where  defendant 
claimed  title;  and  to  same  effect  in  Daggett  v.  Gray,  110  Cal.  172,  under 
like  facts  as  to  bailee. 

16  Cal.  93-98.   PALMER  v.  SHAW. 

Statute  of  Limitations.— "Return  to  State"  applies  to  foreign  citi- 
zens equally  with  citizens  temporarily  absent,  p.  96. 

Cited  to  same  effect  in  Dugall  v.  Schulenberg,  101  Cal.  159;  Higgins 
V.  Graham,  143  Cal.  133,  noted  under  Patten  v.  Ray,  4  Cal.  287;  Burnes 
V.  Crane,  1  Utah,  182,  and  in  note  to  Langdon  v.  Doud,  83  Am.  Dec.  645. 
upon  effect  of  absence  from  state.  Cited,  also,  in  Rogers  v.  Hatch,  44 
Cal.  282,  upon  point  that  successive  absences  must  be  aggregated;  anl 
in  Knox  v.  Gerhauser,  3  Mont.  273,  where  defendant  departed  after  ac- 
crual of  cause  of  action  and  did  not  return. 

16  Cal.  98-100.  PEOPLE  v.  LEVISON.  76  Am.  Dec.  505. 

Possession  of  Stolen  Goods  does  not  constitute  legal  conclusion  of 
guilt,  p.  99. 

Cited  to  same  effect  in  People  v.  Chambers,  18  Cal.  384,  holding 
further  as  to  requirements  of  additional  testimony;  dissenting  opinion 
in  State  v.  Jennings,  81  Mo.  214,  main  opinion  holding  burden  cast  on 
prisoner  to  prove  innocence  when  recent  possession  shown;  People  v. 
Hart,  10  Utah,  209,  where  rule  applied  to  prosecution  for  housebreak- 
ing; Ingalls  V.  State,  48  Wis.  656;  and  in  note  to  Hunt  v.  Common- 
wealth, 70  Am.  Dec.  448,  451,  and  to  Castleberry  v.  State,  60  Am.  St. 
Rep.  54,  upon  general  subject  when  applied  to  larceny.  Cited,  also,  in 
People  V.  Kraker,  72  Cal.  461,  1  Am.  St.  Rep.  60,  upon  effect  of  evidence 
of  thief  in  prosecution  for  receiving  stolen  goods. 

Instructions  should  be  hypothetical  and  should  not  assume  facts  as 
proved,  p.  99. 

Cited  in  People  v.  Strong,  30  Cal.  158,  as  to  assumption  of  con- 
fessions; People  V.  Buster,  53  Cal.  613,  as  to  assumption  of  intentional 
shooting;  Krum  v.  State,  19  Neb.  732,  as  to  intent  in  rape  case;  note  to 
Home  V.  State,  81  Am.  Dec.  503,  and  to  Stockman  v.  State,  5  Am.  St. 
Rep.  896,  upon  instructions  assuming  facts  or  as  to  weight  of  evidence; 
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and  in  notes  to  Hill  v.  State,  86  Am.  Dee.  740  and  to  Hendrickson  v. 
Commonwealth,  7  Am.  St.  Rep.  600,  upon  form  of  instructions  in 
criminal  cases. 

Inatructions  Erroneous  Under  Every  State  of  Facts  may  be  re- 
viewed without  statement,  p.  100. 

Cited  to  same  effect  in  People  v.  King,  27  Cal.  514,  87  Am.  Dec.  99, 
holding  further  as  to  converse  of  rule;  People  v.  Dick,  32  Cal.  215;  and 
same  case,  34  Cal.  665,  where  error  in  charging  as  to  facts  did  not  af- 
firmartively  appear;  People  v.  Torres,  38  Cal.  143,  also  affirming 
judgment;  People  v.  Smith,  57  Cal.  131,  affirming  judgment,  and 
considering  instructions  properly  refused  as  abstract;  State  v.  Mason, 
24  Mant.  342,  346,  reviewing  instruction  in  robbery  case,  on  judg- 
ment-roll alone;  Thompson  v.  People,  4  Neb.  531,  holding  instruction  re- 
viewable though  no  exception  taken. 

16  Cal.  100-103.   SCHUHMAN  v.  GARRATT. 

Estoppel. — Grantee  is  not  estopped  from  denying  title  in  grantor,  by 
taking  of  deed,  p.  102. 

Cited  to  same  effect  in  Cannon  v.  Stockman,  36  Cal.  539,  95  Am.  Dec 
205,  as  to  pleading  statute  of  limitations  by  grantee;  and  in  Littler 
V.  Lincoln,  106  111.  366. 

.  16  Cal.  107-110.  MINTURN  v.  BURR.  S.  C.  20  Cal.  48. 

Forcible  Entry. — "Actual  Possession"  does  not  necessarily  mean 
actual  occupancy,  p.  109. 

Cited  to  same  effect  in  Shelby  v.  Houston,  38  Cal.  423,  where  rule  ap- 
plied to  action  for  unlawful  entry;  Giddings  v.  Land  etc.  Co.,  83  Cal. 
99,  an  action  for  forcible  detainer,  holding  further  inclosure  of  land  un- 
necessary under  facts;  and  in  Stevenson  v.  Anderson,  87  Ala.  232, 
where  rule  applied  to  adverse  possesision.  See,  also,  McEvoy  v.  Igo, 
27  Cal.  375,  where  evidence  held  sufficient  to  show  forcible  entry,  and 
holding  further  as  to  form  of  complaint  in  such  action. 

16  Cal.  110-113.  PEOPLE  v.  ECKERT. 

Accomplice. — Corroborating  Evidence  must  connect  the  accused  with 
the  crime,  p.  112. 

Cited  to  same  effect  in  People  v.  Ames,  39  Cal.  405;  and  in  note  to 
Commonwealth  v.  Price,  71  Am.  Dec.  678,  on  testimony  of  accomplice. 

Change  in  Judges  during  trial  is  irregular,  p.  113. 

Cited  in  Home  v.  Rogers,  110  Oa.  371,  but  holding  absence  of  judge 
for  a  short  period  during  trial  not  reversible  error  when  attorneys  did 
not  object  at  time;  Durden  v.  People,  192  111.  508,  holding  change  of 
judges  during  argument  reversible  error  under  local  statutes. 
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Distinguished  in  People  v.  Henderson,  28  Cal.  475,  holding  that  new 
judge  may  pronounce  sentence. 

Credibility  of  Witness  is  for  consideration  of  jury,  p.  113. 
Cited  in  People  v.  Compton,  123  Cal.  409,  holding  instruction  erron- 
eous. 

16  Cal.  113-119.   PEOPLE  (ALLEN)  v.  HILL. 

Special  Verdict — New  Trial. — ^Time  to  move  begins  to  run  from  rendi- 
tion, p.  117. 

Cited  to  same  effect  in  Imperial  etc.  Co.  .v.  Kiernan,  83  Ky.  478,  hold- 
ing further  as  to  form  of  verdict  and  entry  of  judgment  thereon.  Dis- 
tinguished in  Bates  v.  Gage,  49  Cal.  127,  holding  entry  of  judgment 
nece.ssary  when  special  verdict  advisory  in  equity  case.  Cited,  also,  in 
Cooney  v.  Furlong,  66  Cal.  522,  as  to  ineflicacy  of  amended  notice  of  in- 
tention. 

Snrviving  Partner  is  entitled  to  possession  and  disposition  of  firm 
assets  pending  settlement,  p.  118. 

Cited  to  same  effect  in  Hargadine  v.  Cibbons,  45  Mo.  App.  467,  as  to 
suit  on  firm  judgment;  McGorray  v.  O'Connor,  79  Fed.  Rep.  864,  hold- 
ing heirs  of  deceased  partner  incompetent  to  redeem  from  sale  of  firm 
property;  State  v.  Withrow,  141  Mo.  78,  sustaining  assignment  by  such 
partner  for  benefit  of  creditors;  McGorray  v.  O'Connor,  87  Fed.  589,  59 
U.  S.  App.  457,  denying  right  of  heirs  of  deceased  partner  to  redeem 
from  foreclosure  sale  of  firm  property;  note  to  Shields  v.  Fuller,  65  Am. 
Dec.  296,  on  rights  of  surviving  partner. 

Stock — Voting. — Real  owner  of,  may  vote  although  standing  in  books 
in  another's  name,  p.  119. 

Cited  to  same  effect  in  Smith  v.  San  Francisco  etc.  Co.,  115  Cal.  591, 
56  Am.  St.  Rep.  123,  interpreting  Civil  Code,  sections  307,  312;  State  v. 
Smith,  15  Oreg.  112,  granting  pledgor  right  to  vote  when  transfer  un- 
lawfully registered;  Bank  v.  Allen,  90  Fed.  553,  61  U.  S.  App.  118, 
granting  pledgor  right  to  vote  under  Colorado  statutes. 

16    Cal.    119-123.     SACRAMENTO     (CITY    AND    COUNTY    OF)     v. 
CROCKER. 

License  Tax  may  by  ordinance  be  collected  by  suit,  p.  122. 

Cited  to  same  effect  in  Western  Union  etc.  Co.  v.  Fremont,  39  Neb. 
703,  holding  further  as  to  taxation  for  messages  from  other  states. 
Distinguished  in  Santa  Cruz  v.  Santa  Cruz  etc.  Co.,  56  Cal.  150,  denying 
Tight  in  absence  of  ordinance. 

License. — Business  or  Occupation  may  be  subjected  to  license  tax,  p. 
123. 

Cited  to  same  effect  in  San  Jose  v.  San  Jose  etc.  Co.,  53  Cal.  481,  as 
to  license  of  street  railroad  by  city  though  partly  outside  it;  McGrath 
Notes  Cal.  Rep.— 62 
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V.  Newton,  29  Kan.  309,  as  to  general  business  licenses  (and  sec  New- 
ton V.  Atchison,  31  Kan.  loG;  47  Am.  Kep.  489);  Holberg  v.  Macon.  55 
Miss.  115,  holding  such  tax  not  unequal  because  not  embracing  all  oc- 
cupations; and  in  note  to  Robinson  v.  Mayor,  34  Am.  Dec.  639,  upon 
general  subject.  Cited,  also,  as  to  nature  of  such  license  tax  in  Santa 
Barbara  v.  Stearns,  51  Cal.  501  (cited  in  State  v.  French.  17  Mont.  59); 
Wiggins  etc.  Co.  v.  East  St.  Louis.  102  111.  566;  and  in  note  to  People  v. 
Naglee,  52  Cal.  332. 

License  May  be  Graduated  according  to  profits,  p.  123. 

Cited  to  same  effect  in  Western  Union  etc.  Co.  v.  State  Board,  80 
Ala.  279,  60  Am.  Rep.  105,  and  Same  v.  Mayer,  28  Ohio  St.  538.  where 
made  percentage  of  gross  income,  and  holding  further  such  tax  not 
violative  of  Interstate  Commerce  Act;  Newton  y.  Atchison,  31  Kan.  164, 
47  Am.  Rep.  496,  where  graduated  on  averajre  amount  of  stock  in  trade: 
Hill  V.  Council,  59  S.  C.  428.  sustaining  license  tax  uniform  as  to  mem- 
bers of  each  occupation  specified.  Tulloss  v.  Sedan,  31  Kan.  168,  where 
discrimination  made  between  druggists  on  basis  of  permits  to  soil 
liquors. 

16  Cal.  124-126.   WHEELER  v.  MILLER. 

Interest  of  San  Francisco  in  Beach  and  water  lots  is  subject  to  execu- 
tion, p.  125. 

Cited  to  same  effect  in  Le  Roy  v.  Dunkerly,  54  Cal.  4.59.  holdinsr 
further  as  to  effect  of  deed  from  Commissioners  of  Funded  Debt;  Pacific 
Gas  Imp.  Co.  v.  Eliert,  64  Fed.  Rep.  432,  434,  as  to  power  of  .state  to 
dispose  of  its  tide  lands;  Approved  in  United  States  v.  Mission  Rock 
Co.,  189  U.  S.  406,  President's  order  reserving  for  naval  purposes  ^lis- 
sion  Rock  in  San  Francisco  bay  was  not  an  appropriation  of  8urroun<l- 
ing  tide  lands. 

16  Cal.  126-128.   McALPIN  v.  DUNCAN. 

Mechanics*  Liens — Subcontractor. — Payment  by  owner  to  contractor 
in  ignorance  of  subcontractor's  claims  is  good,  p.  127. 

Cited  to  same  effect  in  Renton  v.  Conley,  49  Cal.  188  (cited  in  Ding- 
ley  v.  Greene,  54  Cal.  336),  under  act  of  1868;  C^itler  v.  McCormick,  48 
Iowa,  416,  holding  claim  of  subcontractor  subordinate  to  orders  by  con- 
tractor on  and  accepted  by  owner,  before  notice  filed;  Henry  v.  Rice,  18 
Mo.  App.  513,  where  moneys  paid  contractor  went  toward  satisfying 
subcontractor's  claim.  Distinguished  in  Kellogg  v.  Howes,  81  Cal.  175, 
holding  owner  liable  when  contract  void  for  nonrecording;  McFadden  v. 
Stark,  58  Ark.  14,  holding  generally  as  to  subcontractor's  rights;  Colter 
V.  Frese,  45  Ind.  110,  holding  lien  properly  filed  not  defeated  by  prior 
payments,  and  to  same  effect  in  Hunter  v.  Truckee  Lodge,  14  Nev.  43, 
denying  Renton  v.  Conley,  supra.  Cited,  also,  in  Bates  v.  Santa  Barbara, 
90  Cal.  546,  as  to  owner's  liability  after  notice,  where  lien  filed  against 
public  building. 


Digitized  by 


Google 


S19  Notes  on  California  Reports.  16  Cal.  128-138 

16  Cal.  128-137.  PEOPLE  v.  REYNOLDS. 

Challenge  of  Juror  for  implied  bias  must  be  specific,  p.  130. 

Cited  to  same  effect  in  People  v.  Hardin,  37  Cal.  259;  People  v.  Dick, 
37  Cal.  279,  where  rule  applied  to  challenge  "for  cause";  People  v.  Ren- 
frow,  41  Cal.  38.  where  no  ground  at  all  stated;  People  v.  Walsh,  43 
Cal.  448;  People  v.  Buckley,  49  Cal.  242;  State  v.  Taylor,  134  Mo.  142 
(cited  in  State  v.  Reed,  137  Mo.  132)  and  in  S.  P.  etc.  Co.  v.  Rauh,  41> 
Fed.  Rep.  701,  where  general  challenge  for  cause;  and  in  People  v.  Hopt,. 
3  Utah,  398;  Shields  v.  State,  149  Ind.  400,  holding  general  objection 
properly  overruled.  Distinguished  in  State  v.  Raymond,  11  Xev.  107, 
where  challenge  treated  as  sufficient  and  error  not  prejudicial.  Cited^ 
also,  in  People  v.  Hamilton,  02  Cal.  381,  holding  errors  in  examinatiorv 
on  voir  dire  immaterial  unless  challenge  interposed. 

Peremptory  Challenge  After  Juror  Sworn  is  not  matter  of  right,  p^ 
131. 

Cited  to  same  effect  in  People  v.  Dun*ant,  116  Cal.  198.  and  in  State 
V.  Anderson,  4  Nev.  275.  Distinguished  in  dissenting  opinion  in  People; 
V.  Scoggins,  37  Cal.  690,  main  opinion  following  principal  case. 

Jurors  May  be  Sworn  individually  before  panel  completed,  p.  131. 
Cited   to   same   effect   in    State   v.   Anderson,   4   Nev.   275,   althoughi 
practice  disapproved. 

Disqualification  for  Bias.— Rules  for,  stated,  p.  132. 

Cited  in  People  v.  Williams.  17  Cal.  146,  holding  juror  not  dis- 
qualified for  hypothetical  or  unfixed  opinion:  to  same  effect  in  People 
V.  Symonds,  22  Cal.  351;  in  People  v.  King,  27  Cal.  512,  87  Am.  Dec.  98, 
where  opinion  was  ^'conditional  or  qualified";  in  People  v.  Johnston,  46 
Cal.  79,  where  it  was  a  '*mere  impression  or  hypothetical  opinion";  in 
People  V.  Brown,  59  Cal.  354,  where  hypothetical  opinion  formed  from 
newspaper  reports;  in  State  v.  Millain,  3  Nev.  429,  and  concurring  opin- 
ion, p.  460,  where  opinion  formed  in  like  manner  held  a  "mere  suspi- 
cion"; in  dissenting  opinion  in  Conway  v.CF.iiton,  1  Utah.  224,  main  opin- 
ion holding  opnion  not  fixed;  and  in  People  v.  O'Loughlin,  3  Utah,  141, 
holding  also  as  to  when  unqualified  opinion  disqualifies  juror;  Territory 
V.  Bryson,  9  Mont.  38.  where  hypothetical  opinion  formed  from  news- 
paper reports;  State  v.  Davis,  14  Xev.  450,  upon  point  of  hypothetical 
question  to  establish  juror's  bias;  and  in  notes  to  Smith  v.  Eames,  36 
Ark.  523,  524.  525,  and  526,  as  to  various  phases  of  disqualification  for 
bias. 

16  Cal.  137-138.  PEOPLE  v.  AH  FUNG.   S.  C.  17  Cal.  377. 

Instructions. — Assumption  of  Facts  not  admitted  is  error,  p.  138. 

OSted  to  same  effect  in  People  v.  Ybarra,  17  Cal.  172,  as  to  dying  dec- 
larations; in  People  v.  Strong,  30  Cal.  158,  as  to  assumption  of  con- 
fessions  hy  defendant;  and  in  People  v.  Busier,  53  Cal.  613,  as  to  as^ 
sumption  of  intentional  shooting. 
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16  Cal.  138-140.   ADLER  v.  FRIEDMAN. 

Parol  Evidence  is  Admissible  of  subsequent  valid  parol  agreement 
superseding  prior  written  agreement,  p.  140. 

Cited  in  note  to  Harris  v.  Murphy,  50  Am.  St.  Rep.  6C2,  as  to  vary- 
ing written  agreement  by  subsequent  parol  agreement;  at  page  665, 
as  to  necessity  of  consideration  therefor;  at  p.  6GG  and  071  on  point 
that  such  agreement  must  be  in  se  enforceable;  at  p.  068  as  to  neces- 
sity of  proof  of  abandonment  of  original  agreement;  and  at  p.  671,  as 
to  operation  of  statute  of  frauds  in  the  matter. 

16  Cal.  140-142.   BRENNAN  v.  SWASEY.   70  Am.  Dec.  507. 

Jfechanics'  Lien. — Notice  need  not  set  out  items  of  account,  p.  142. 

Cited  to  same  effect  in  Seldon  v.  Meeks,  17  Cal.  131;  McClain  v.  Hut- 
ton,  131  Cal.  130.  holding  claim  sufficient;  Davis- v.  Livingston,  29  CaL 
287,  holding  notice  sufficient  as  to  other  particulars;  in  dissenting  opin- 
ion in  Hicks  v.  "Murray,  43  Cal.  522,  holding  unnecessary  the  segrega- 
tion of  amounts  due  for  labor  and  for  materials;  in  Jewell  v.  McKay, 
<82  Cal.  150,  151,  where  rule  held  to  apply  under  code;  in  Lcftwich  etc. 
Co.  v.  Florence  etc.  Assn.,  104  Ala.  594,  where  amount  due  was  ad- 
mitted; in  Nichols  v.  Culver,  51  Conn.  179,  holding  sufficient  statement 
of  balance,  without  enumerating  payments  on  account;  in  Skyrrae  v. 
Occidental  etc.  Co.,  8  Nev.  237,  where  rule  applied  to  statement  of  char- 
acter of  work  done;  in  Lonke)'^  v.  Wells,  10  Nev.  274;  in  note  to  Lyon 
v.  Logan,  2  Am.  St.  Rep.  615,  as  to  description  of  land  in  notice;  and 
in  note  to  Spears  v.  Lawrence.  45  Am.  St.  Rep.  792;  and  to  Mitchell 
etc.  Co.  v.  Allison,  60  Am.  St.  Rep.  549,  as  to  sufficiency  of  notice 
generally. 

Waiver  of  Lien  is  not  effected  by  bringing  attachment  suit  for  moneys 
due,  p.  142. 

Cited  to  same  effect  in  Roberts  v.  Wilcoxson,  36  Ark.  363,  where 
lienor  took  mortgage  on  wife's  interest  in  the  land;  in  Salt  Lake  etc. 
Co.  V.  Ibex  etc.  Co.,  15  Utah,  444;  in  note  to  Cliapin  v.  Perssc  etc. 
Works,  79  Am.  Dec.  277,  as  to  waiver  by  taking  note  for  lien  debt;  and 
to  Kirkwood  v.  Hoxie,  35  Am.  St.  Rep.  553,  as  to  waiver  by  taking  per- 
sonal judgment.  Cited  also  in  Bates  v.  Santa  Barbara,  90  Cal.  548,  upon 
point  that  right  to  personal  judgment  against  immediate  employer  or 
vendee  is  not  waived  by  proceeding  to  enforce  lien. 

16  Cal.  143.   GROSS  v.  PARROTT. 

Surety  is  Released  by  extension  of  time  given  to  principal  debtor,  p. 
145. 

Cited  in  Tuohy  v.  Woods,  122  Cal.  668,  holding  amount  of  damage  oc- 
casioned to  surety  immaterial;  Daneri  v.  Gazzohi,  139  Cal.  418,  holding 
sureties  on  note  so  released. 
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16  Cal.  145-152.   NEALL  v.  HILL.   76  Am.  Dec.  508. 

Final  Decree.— Decree  for  dissolution  of  corporation  is  final,  although 
it  appoints  receiver  to  wind  up  business,  p.  147. 

Cit«d  to  same  effect  in  Humphreys  v.  Stafford,  71  Miss.  141,  as  to  d,e- 
cree  on  creditor's  bill  for  dissolution  of  partnership;  and  in  note  to 
Williams  v.  Field.  60  Am.  Dec.  429,  defining  and  illustrating  final  decree. 
Cited  also  in  Emeric  v.  Alvarado,  64  Cal.  624,  on  point  that  order  ap- 
pointing receiver  in  action  for  partition  is  not  appealable. 

Amotion  of  Corporate  Officers  cannot  be  decreed  by  court  of  equity, 
p.  148. 

Cited  in  State  v.  Judges,  35  La.  An.  1080,  upon  point  that  city  coun- 
cil can  remove  official  for  just  cause,  and  action  cannot  be  interfered 
with  by  equity;  and  in  Flagstaff  etc.  Co.  v.  Patrick,  2  Utah,  317  (cited 
in  Jones  v.  Williams,  139  Mo.  103),  on  point  that  directors  cannot  dele- 
gate to  strangers  their  power  of  appointment  and  removal. 

Corporations. — Receiver  cannot  be  appointed  in  action  by  stockholder 
for  settlement  of  its  affairs,  p.  149. 

Cited  in  Murray  v.  Superior  Court,  129  Cal.  633,  denying  right  of  ap- 
pointment in  action  for  winding  up  life  insurance  company;  Gibson  v. 
Thornton,  107  Ga.  562,  Dudley  v.  Dakota  etc.  Co.,  11  S.  Dak.  562,  and 
Sidway  v.  Missouri  etc.  Co..  101  Fed.  483,  applying  rule  to  action  by 
minority  stockholders  for  dissolution  and  distribution  of  assets;  note 
to  Cameron  v.  Groveland  etc.  Co.,  72  Am.  St.  Rep.  61,  59,  on  receivers; 
•French  Bank  case,  53  Cal.  550  (cited  and  distinguished  in  State  v.  Dis- 
trict Court,  15  Mont.  331,  48  Am.  St.  Rep.  684),  as  to  similar  actio^i 
by  depositor  and  also  creditor;  in  Fischer  v.  Superior  Court,  110  Cal. 
140,  in  action  for  fraud,  holding  prohibition  as  proper  remedy  when  ap- 
pointment illegal;  in  dissenting  opinion  in  State  v.  Ross,  118  Mo.  61.  as 
to  ex  parte  application  by  insolvent  corporation  (and  see,  further,  same 
case,  122  Mo.  461).  Distinguished  in  People  v.  Superior  Court,  100  Cal. 
117,  119,  holding  appointment  proper  in  action  to  liquidate  bank  under 
Bank  Commissioner's  Act.  Cited  also  in  note  to  Corthej'eau  v.  Hatha- 
way, 64  Am.  Dec.  485,  as  to  equitable  jurisdiction  to  appoint  rccei^er 
in  dissolution  proceedings;  and  on  same  question  in  note  to  Stat^  v. 
District  Court,  48  Am.  St.  Rep.  692. 

Dissolution  of  Corporation. — Equity  jurisdiction  does  not  extend  to, 
in  absence  of  statute,  p.  150. 

Cited  to  same  effect  in  State  etc.  Co.  v.  San  Francisco,  101  Cnl.  146, 
construing  section  601,  Penal  Code;  in  McC^eorge  v.  Big  Stone  Gap  etc. 
Co.,  57  Fed.  Rep.  269,  holding  further  as  to  appointment  of  receiver  and 
denying  right  of  minority  stockholder  to  sue  in  absence  of  fraud.  Cited 
also  in  note  to  People  v.  Albany  etc.  Co.,  82  Am.  Dec.  301;  to  Fo?ger  v. 
Columbian  Ins.  Co.,  96  Am.  Dec.  755;  and  to  Germantown  etc.  Co.  v. 
Fitler,  100  Am.  Dec.  557,  as  to  power  of  equity  to  wind  up,  or  restrain 
operation  of,  corporations. 
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Stockholder  May  Sue  Corporation'  for  accounting  when  trustees  have 
committed  breach  of  trust,  p.  151. 

Cited  to  same  effect  in  Ashton  v.  Dashaway  Assn.,  84  Cal.  G8,  as  to 
suit  to  prevent  misappropriation  of  corporate  funds;  in  Waymirc  v.  S. 
F.  etc.  Co.,  112  Cal.  650,  as  to  power  of  stockholder  to  sue  for  benefit 
of  corporation  when  its  directors  wrongfully  refuse  to  do  so.  Citeii  also 
in  note  to  Hodges  v.  New  England  etc.  Co.  53  Am.  Dec.  646,  and  to 
Goodin  v.  Cincinnati  etc.  Co.,  98  Am.  Dec.  102,  as  to  right  of  stock- 
holder to  sue  for  benefit  of  corporation  when  directors  refuse. 

Directors  of  Corporation  are  liable  for  loss  caused  by  negligence  or 
improper  conduct,  p.  151. 

Cited  to  same  effect  in  Spering's  Appeal,  71  Pa.  St.  24.  10  Am.  Rep. 
692,  discussing  subject  generally;  in  Budd  v.  Walla  Walla  etc.  Co.,  2 
Wash.  Tr.  353,  as  to  validity  of  contract  between  corporation  and  one 
of  its  trustees;  in  Prescott  v.  Haughey,  65  Fed.  Rep.  658,  as  to  liability 
for  deceit.  Cited,  also,  as  to  liability  of  directors,  in  note  to  Hodges 
V.  New  England  etc.  Co.,  53  Am.  Dec.  640,  and  to  Marshall  v.  Farmers' 
etc.  Bank,  17  Am.  St.  Rep.  97. 

Corporate  Directors. — Acquiescence  of  other  stockholders  will  not  bar 
relief  sought  because  of  directors'  mismanagement,  p.  152. 

Cited  in  Winchester  v.  Howard,  136  Cal.  446,  holding  creditor  not 
barred  by  acquiescence  of  stockholders. 

16  Cal.  152-153.   REEVES  v.  HOWE. 

Indorsement  on  note  in  case  held  to  be  guaranty  and  to  entitle  in- 
dorser  to  notice,  p.  153. 

Cited  as  to  last  point  in  Crooks  v.  TuUy,  50  Cal.  257,  also  holding  to 
same  effect  as  to  guaranty;  in  note  to  Riggs  v.  Waldo,  56  Am.  Dec.  359; 
note  to  Cadwallader  v.  Hirshfeld,  72  Am.  St.  Rep.  680,  upon  indorse- 
ment by  stranger. 

16  Cal.  153-156.   GILLAN  v.  HUTCHINSON. 

Entry  by  Miners  cannot  be  granted  upon  public  land  actually  settled 
on  and  used,  p.  155. 

Cited  to  same  effect  in  Rogers  v.  Soggs,  22  Cal.  453,  454,  as  to  right 
to  use  growing  wood  and  timber;  and  in  notes  to  McClintock  v.  Bryden, 
63  Am.  Dec.  96,  97.  and  to  Levaroni  v.  Miller,  91  Am.  Dec.  694,  695,  as 
«.  ^f i-ui.-  ^c  gettlers  and  miners. 

inot  be  transferred  by  legislature  from  one  per- 

in  Palairet's  Appeal,  67  Pa.  St.  487,  5  Am.  Rep. 
jhing  ground  rents. 

rer  is  matter  within  discretion  of  court,  p.l56. 
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Cited  to  same  effect  in  Buddee  v.  Spangler,  12  Colo.  222,  affirming  al- 
lowance of  amendment  at  trial  without  notice  of  motion, 

16  Cal.  156-158.    SKINNER  v.  BEATTY. 

Writ  of  Assistance  in  foreclosure  may  run  against  mortgagor  and 
those  entering  under  him  after  decree,  p.  157. 

Cited  to  same  effect  in  Huerstal  v.  Muir,  64  Cal.  453,  holding  wife  sub- 
ject to  writ  where  no  claim  of  separate  property  made;  in  Hibernia  etc. 
Soc.  V.  Lewis,  117  Cal.  580,  as  to  mortgagor's  vendee  pending  fore- 
closure suit;  and  in  note  to  Wilson  v.  Polk,  51  Am.  Dec.  156,  upon  gen- 
eral subject  of  writ. 

Mortgage  for  Purchase  Money  is  superior  to  claim  of  homestead,  p. 
157. 

Cited  in  note  to  Magec  v.  Magee,  99  Am.  Dec.  574.  as  to  vendor's  lien 
on  homestead  property;  and  at  p.  575,  as  to  rights  of  mortgagee  for  pur- 
chase money. 

Writ  of  Assistance  Improperly  Issued  may  be  set  aside  on  motion, 
and  possession  restored,  p.  158. 

Cited  to  same  effect  in  Enos  v.  Cook,  65  Cal.  178,  holding  that  con- 
flicting rights  of  strangers  to  foreclosure  suit  will  not  be  adjudicated 
on  application  for  writ;  and  in  McLane  v.  Piaggio.  24  Fla.  100,  holding 
further  as  to  necessity  of  notice  of  application  for  writ, to  person  in 
possession. 

16  Cal.  J58-160.   COYE  v.  PALMER. 

Certificate  of  Deposit. — Transferee  from  indorsee  after  maturity 
takes  subject  to  all  equities  against  indorsee,  p.  159. 

Cited  to  same  effect  in  First  Natl.  Bk.  v.  Security  Natl.  Bk.  34  Neb. 
77,  33  Am.  St.  Rep.  621,  holding  further  as  to  maturity  of  such  certif- 
icate. Cited  also  in  Mills  v.  Barney,  22  Cal.  249,  as  to  liability  of  in- 
dorsers  of  certificate  when  prior  indorsement  forged;  in  Poorman  v. 
Mills,  35  Cal.  120.  95  Am.  Dec.  91,  as  to  rights  of  indorsee  against 
drawer;  and  in  McPherson  v.  Weston,  85  Cal.  96,  where  rule  as  to  over- 
due paper  applied  to  note. 

16  Cal.  160.  161.   VALLEJO  v.  GREEN. 

Order  Made  Without  Service  of  Moving  Papers  and  in  party's  ab- 
sence is  erroneous,  p.  161. 

Cited  to  same  effect  in  Reilly  v.  Ruddock.  41  Cal.  313.  as  to  order 
setting  aside  default;  and  in  Ray  v.  Norseworthy,  23  Wall.  (90  U.  S.) 
136;  S.  C.  sub  nom.  Ray  v.  Brigham,  12  B.  R.  151,  as  to  order  of  sale 
of  bankrupt's  mortgaged  property  without  notice  to  mortgagee.  Cited 
in  note  to  Furman  v.  Furman,  60  Am.  St.  Rep.  660,  on  notice  of  motion 
to  vacate  judgment. 
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16  Cal.  16M65.   ESTATE  OF  KIRTLAN. 

Letters  of  Administration. — ^Waiver  of  right  to  cannot  be  withdrawn, 
p.  165. 

Cited  to  same  effect  in  Estate  of  ]Moore,  68  Cal.  283,  holding  right  re- 
vived, however,  on  application  during  insanity  of  incumbent,  though 
not  after  restoration  to  capacity;  and  in  In  re  Bedell,  97  Cal.  343,  ap- 
plying rule  to  successive  nominations  by  father  of  deceased. 

16  Cal.  165-167.  JONES  v.  MARTIN. 

Recording. — Notarial  Seal  need  not  be  transcribed,  p.  167. 

Cited  in  Heisen  v.  Smith,  138  Cal.  218,  as  to  omission  of  word  "seal" 
in  publication  of  citation;  Summer  v.  Mitchell,  29  Fla.  218,  30  Am.  St. 
Rep.  122,  holding  presumption  that  seal  of  clerk  was  affixed  to  original 
certificate;  in  Geary  v.  Kansas  City,  61  Mo.  379.  holding,  also,  as  last 
case;  in  Mitchner  v.  Holmes,  117  Mo.  211,  holding  same  presumption  as 
to  notary;  in  Todd  v.  Union  etc.  Tnstn.,  118  N.  Y.  347,  where  presump- 
tion applied  to  seal  to  conveyance  when  delivered.  Doubted  in  Putney  v. 
Cutler,  54  Wis.  70,  where,  however,  record  showed  scroll.  Cited,  also,  in 
Emmal  v.  Webb,  30  Cal.  203.  as  to  effect  of  mistake  in  recording  seal, 
see  p.  201.   Strain  v.  Fitzgerald,  130  N.  C.  601. 

16  Cal.  167-173.  FALKNER  v.  HUNT. 

Taxes  Paid  Under  Protest  are  recoverable  back  if  not  justly  due,  p. 
170. 

Cited  to  same  effect  in  Guy  v.  Washburn,  23  Cal.  113,  as  tolaxes  on 
real  estate.  Distinguished  in  Bucknall  v.  Story,  46  Cal.  597,  13  Am.  Rep. 
225,  holding  payment  of  tax  voluntary  unless  made  under  compulsion 
or  coercion;  and  to  same  effect  in  Wabunsee  Co.  v.  Walker,  8  Kan.  436, 
and  Detroit  v.  Martin,  34  Mich.  177,  22  Am.  Rep.  517,  whei*e  threatened 
sale  under  void  tax  would  have  created  no  cloud.  Cited,  also,  in  Meek  v. 
McClure,  49  Cal.  627  (cited  in  note  to  Detroit  v.  Martin,  22  Am.  Rep. 
520)  on  point  that  no  protest  necessary  where  official  has  notice  of  il- 
legality of  collection;  and  in  Rushton  v.  Burke,  6  Dak.  482,  upon  point 
that  treasurer  cannot  escape  liability  to  return  illegal  taxes  paid  under 
protest,  by  his  payment  to  another  official  after  this  notice. 

Mortgage  is  not  Taxable  under  act  of  1856,  p.  172. 

Cited  in  People  v.  Park,  23  Cal.  140  (cited  in  San  Francisco  v.  Lux.  64 
Cal.  485)  on  point  that  debts  are  assessable  in  county  of  holder's  resi- 
dence; to  same  effect  in  People  v.  Eastman,  25  Cal.  004  (mortgage  debt), 
where  judgment  of  foreclosure  entered;  in  People  v.  Wliailenby.  38  Cal. 
467,  as  to  situs  of  "money  at  interest"  secured  by  mortgage  or  not; 
Comptoir  v.  Board,  52  La.  Ann.  1329,  but  holding  non -negotiable  notes 
taxable  irrespective  of  owner's  residence,  when  kept  within  taxing  state 
in  which  they  were  received:  Johnson  v.  Oregon  City,  2  Orog.  330,  where 
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assessment  of  mortgage  debt  held  properly  made  at  residence  of  mort- 
gagee's executor. 

Lumping  Assessment  as  "personal  property"  is  bad,  p.  172. 

Approved  in  Helman  v.  Los  Angeles,  147  Cal.  658,  where  bonds  of 
specific  kind  described  in  ordinance  making  levy  as  bonds  of  previous 
year  in  which  no  bonds  issued,  levy  is  void.  Distinguished  in  People  v. 
McCreery,  34  Cal.  439,  440,  holding  assessment  of  money  sufficient  under 
the  act;  in  San  Francisco  v.  Flood,  64  Cal.  505,  sustaining  assessment 
as  "mining  stock."  Cited,  also,  in  Huntington  v.  C.  P.  etc.  Co.,  2  Sawy. 
512,  upon  point  that  taxes  not  assessed  in  strict  accordance  with  stat- 
ute are  void,  in  reference  to  railroad  taxation. 

16  Cal.  173- 180.    BAKER  v.  JOSEPH. 

Statute  of  limitations  does  not  run  in  favor  of  trustee  until  after 
demand,  p.  176. 

Cited  to  same  effect  in  Schroeder  v.  Jahns,  27  Cal.  279,  as  to  money 
deposited,  holding  further  as  to  demand  on  trustee's  administrator;  in 
Green  v.  Williams,  21  Kan.  72,  action  against  agent  for  money  collected; 
Larsen  v.  Utah  Loan  etc.  Co.,  23  Utah,  457,  allegation  of  special  deposit 
with  defendant  to  be  loaned  on  realty,  but  that  money  loaned  to 
party  without  security  and  with  knowledge  of  insolvency  is  sufficient 
to  support  recovery  for  fraud  on  part  of  defendant;  note  to  Miles  v. 
Thorne,  99  Am.  Dec.  394,  on  general  subject. 

General  Objection  to  evidence  is  bad,  if  evidence  admissible  for  any 
purpose,  p.  177. 
Cited  to  same  effect  in  Rush  v.  French,  1  Ariz.  Ter.  125. 

Impeachment  of  Witness  for  Declarations  of  Hostility. — ^Aiatter,  time 
and  place  of  declarations  or  acts  must  be  brought  to  his  knowledge 
by  cross-examination,  p.  177. 

Cited  to  same  effect  in  Silvey  v.  Ho<lgdon,  48  Cal.  188,  as  to  letter 
written  by  witness;  in  State  v.  McDonald,  8  Oreg.  117,  holding  founda- 
tion improperly  laid;  in  Sheppard  v.  Yocum,  10  Oreg.  413,  holding  ques- 
tions as  to  persons  present  unnecessary  under  facts;  in  State  v.  Stew- 
art, 11  Oreg.  239;  and  in  dissenting  opinion  in  Light  foot  v.  People,  16 
Mich.  526,  main  opinion  holding  examination  unnecessary  where  prior 
statements  are  contained  in  deposition;  People  v.  Blackwell,  27  Cal. 
68  (cited.  People  v.  Gillis,  97  Cal.  544),  holding  proper  question  whether 
prosecutrix  had  employed  associate  counsel  to  assist  district  attorney; 
National  Bank  v.  Assurance  Co.,  33  Or.  51,  holding  foundation  for  im- 
peachment insufficient;  notes  to  Allen  v.  State,  73  Am.  Dec.  763,  764, 
as  to  impeachment  of  witness  for  prior  contradictory  statements,  and 
at  p.  775,  for  acts  of  hostility  or  ill  feeling. 

Motion  for  Nonsuit. — No  ground  will  be  considered  unless  taken  at 
trial,  p.  180. 
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Cited  to  same  effect  in  Brown  v.  Warren,  16  Nev.  239;  and  in  Tan- 
denjp  V.  Hansen,  8  S.  Dak.  378,  where  rule  applied  to  motion  to  <iirect 
verdict,  holding  lack  of  demand  not  included  under  general  objection 
of  insufficiency  of  evidence.  Distinguished  Daley  v,  Russ,  80  Cal.  117, 
holding  specification  of  grounds  unnecessary  where  defects  are  not 
correct  ible. 

New  Trial  for  newly  discovered  evidence.  Application  regarded  with 
'distrust  and  disfavor,  p.  180. 

Cited  to  same  effect  in  Klockenbaum  v.  Pierson,  22  Cal.  103,  holding 
no  diligence  shown,  and  holding  also  no  sufficient  showing  made  on 
ground  of  surprise;  Arnold  v.  Skaggs,  35  Cal.  087,  where  party  himself 
did  not  swear  as  to  his  ignorance  of  facts;  People  v.  Sutton,  73  Cal. 
248,  where  affidavits  held  insufficient  to  show  inability  of  defendant 
to  produce  testimony  at  trial,  or  that  proposed  evidence  woubi  have 
changed  result;  Spottiswood  v.  Weir,  80  Cal.  451,  as  to  this  hist  point, 
and  holding  also  refusal  to  grant  new  trial  reviewable  only  for  abuse 
of  discretion;  Heintz  v.  Cooper,  104  Cal.  670,  affirming  on  ground  that 
no  abuse  shown,  order  granting  new  trial,  when  question  raised  as  to 
diligence  of  applicant;  Hines  v.  Driver,  100  Ind.  321,  denying  motion 
where  granted  once  before  for  same  reason;  Morrison  v.  Carey,  129 
Ind.  279,  where  no  diligence  sliown,  holding  further  as  to  general  re- 
quirements for  application;  East  v.  McKee,  14  Ind.  App.  4!),  holding 
denial  proper  where  no  diligence  shown;  Broat  v.  Moor,  44  Minn.  470, 
where  parties  not  ignorant  of  facts,  although  attoraey  was;  Howard 
v.  Winters,  3  Xev.  543,  where  denial  sustained  because  of  lack  of  dili- 
gence, and  holding  further  as  to  requirements  for  application;  Heyrock 
V.  McKenzie,  8  X.  Dak.  002.  sustaining  denial  of  new  trial;  Lander  v. 
Miles,  3  Oreg.  43,  as  to  question  of  diligence,  holding  further  affidavit 
must  state  facts  showing  "diligent  inquiry";  Longley  v.  Daly,  1  S.  Dak. 
200,  as  to  question  of  diligence,  holding  also  matter  discretionary  and 
(lecij^on  not  reversed  unlchs  for  abuse;  Gaines  v.  White,  1  S.  Dak.  443, 
applying  rule  as  to  discretion  to  application  on  ground  of  surprise; 
(Jleckler  v.  Slavens,  5  S.  Dak.  392,  where  proposed  evidence  wa.s  on  ques- 
tion of  breach  of  contract;  Templeton  v.  State,  5  Tex.  App.  418.  where 
it  was  inadmissible  and  no  diligence  shown.  Distinguished  in  State  v. 
St  owe,  3  Wash.  210,  holding  rule  as  to  new  cumulative  evidence  inap- 
plicable aa  to  evidence  of  alibi. 

10  Cal.  181-184.    ACKLEY  v.  CHAMBERLAIN.    76  Am.  Dec.  516. 

Judgment  Lien  is  purely  creature  of  statute,  p.  183. 

Cited  to  same  effect  in  note  to  Ray  v.  Thompson,  94  Am.  Dec.  703. 

Judgment  Lien  takes  effect  when  judgment  docketed,  p.   183. 

Cited  to  same  effect  in  Eby  v.  Foster,  61  Cal.  287,  holding  further 
tluu«  must  be  shown  by  record,  not  parol;  In  re  Boyd,  4  Sawy.  205 
(vilod  in  Ci-eighton  v.  Leeds,  9  Oreg.  220);  in  notes  to  Christy  v.  Dyer, 
h\    Am.  Dec  407;  Barroilhet  v.  Hathaway,  89  Am.  Dec.   105;   Boyer's 
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Estate,  91  Am.  Dec.  131;  Savings  etc.  Co.  v.  Bear  Valley  etc.  Co.  89  Feil. 
40,  quoting  Eby  v.  Foster,  61  Cal.  287;  note  to  Durham  v.  Heaton,  81 
Am.  Dec.  281,  as  to  extent  of  lien;  and  to  Witmer's  Appeal,  84  Am. 
Dec.  510,  as  to  lien  on  real  estate. 

Homestead  is  not  subject  to  judgment  lien  or  sale  on  execution,  p. 
183. 

Cited  in  I^an  v.  Givens,  146  Cal.  741,  levy  of  execution  on  homestead 
as  land  creates  lien  to  extent  of  any  excess  in  value  above  homestead  ex- 
emption, which  by  proper  proceedings  be  determined  to  exist.  Distin- 
guished in  McDonald  v.  Badger,  23  Cal.  400,  83  Am.  Dec.  127,  where  prop- 
erty was  over  statutory  limit;  and  cited  as  to  remedies  in  such  case  in 
Barrett  v.  Sims,  59  Cal.  619.  Cited  also  as  to  exemption  from  judgment 
lien  or  forced  sale  in  notes  to  McDonald  v.  Badger,  83  Am.  Dec.  129; 
Bishop  v.  Hubbard,  83  Am.  Dec.  134;  Hoskins  v.  Litchfield,  83  Am.  Dec. 
218;  Sears  v.  Hanks,  84  Am.  Dec.  382;  Keyes  v.  Rines,  86  Am.  Dec.  711; 
Blue  v.  Blue.  87  Am.  Dec.  273,  278;  Filley  v.  Duncan,  93  Am.  Dec.  351; 
Bunn  V.  Lindsay,  6  Am.  St.  Rep.  54;  Vanstory  v.  Thornton,  34  Am.  St. 
Rep.  499;  to  Pipkin  v.  Williams,  38  Am.  St.  Rep.  247;  and  to  Central 
■etc.  Asylum  v.  C-raven,  56  Am.  St.  Rep.  326. 

Homestead  is  not  lost  if  dwelling-house  is  afterward  used  as  hotel 
also,  p.  183. 

Cited  in  Estate  of  Levy,  141  Cal.  650,  sustaining  right  to  probate 
liomeatead,  on  building  composed  of  flats  of  which  one  was  occupied  by 
"the  parties;  Skinner  v.  Hall,  69  Cal.  199,  where  house  rented,  although 
•claimant  had  only  resided  there  one  day;  Heathman  v.  Holmes,  94  Cal 
294,  295,  296,  where  owner  built  addition  and  leased  it  for  hotel  pur- 
poses; In  re  Ogbum,  105  Cal.  98,  where  part  of  dwelling  used  for  business 
purposes  of  spouses;  and  on  like  facts  in  Hogan  v.  Manners.  23  Kan.  560, 
33  Am.  Rep.  203,  holding  further  homestead  creatable  on  leasehold  in- 
terest; and  in  De-  Ford  v.  Painter,  3  Okla.  90,  where  principal  use  of 
building  was  for  busine.*<s  or  renting  purposes.  Distinguished  on  cri- 
terion of  principal  use,  in  Laughlin  v.  Wright,  63  Cal.  117,  where  prin- 
cipally used  as  hotel;  In  re  Crowey,  71  Cal.  302,  where  claimant  never 
resided  on  property,  but  rented  it;  Maloney  v.  Hefer,  75  Cal.  424,  7 
Am.  St.  Rep.  182  (cited  in  In  re  All?n,  78  Cal.  295),  where  owner  of 
two  housert  rented  one;  Garrett  v.  Jones.  95  Ala.  100,  where  principal 
use  was  for  barroom;  and  in  Kurz  v.  Brusch,  13  Iowa,  373,  81  Am.  Dec. 
437,  and  note  438,  where  no  actual  occupancy  by  claimant  and  build- 
ing leased  for  business  purposes.  Cited  also  upon  general  subject  in 
notes  to  Pryor  v.  Stone,  70  Am.  Dec.  348,  350;  Casselman  v.  Packard, 
82  Am.  Dec.  712;  Cabeen  v.  Mulligan,  87  Am.  Dec.  249;  Blue  v.  Blue, 
S7  Am.  Dec.  280;  and  to  Tucker  v.  Kenniston,  93  Am.  Dec.  432. 

16  Cal.  184-186.    McCARTNEY  v.  FITZ  HENRY. 

Evidence. — Errors  as  to  admission  will  not  be  considered  without 
exception  in  lower  court,  p.  185. 
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Cited  to  same  effect  in  Keeran  v.  Griffith,  34  Cal.  585;  and  in  Lee- 
•  V.  Murphy,  119  Cal.  367.    In  re  Young,  Fed.  Cas.  No.  18149. 

16  Cal.  186-187.    PEOPLE  v.  RILEY. 

Special  Term  held  on  insufficient  notice  is  invalid,  p.  187. 

Cited  in  Klopfer  v.  Keller,  1  Colo.  412,  affirming  legislative  power 
to  create  special  terms. 

16  Cal.  187-188.    PEOPLE  v.  CORNELL. 

Crimes. — Judgment  may  determine  grade  of,  p.  188. 

Cited  in  People  v.  Gray,  137  Cal.  268,  as  to  seduction  where  treated 
as  a  misdemeanor. 

Appeal  in  Felony  Cases. — Right  to  does  not  apply  when  convictioa* 
was  only  of  misdemeanor,  p.  188. 

Cited  to  same  effect  in  People  v.  Apgar,  35  Cal.  390,  391;  and  in: 
State  V.  McCormick,  14  Nev.  349,  construing  "offense  charged"  to  relate- 
to  judgment.  Cited  also  in  People  v.  Johnson,  30  Cal.  101,  on  point 
that  supreme  court  has  no  jurisdiction  of  appeals  in  misdemeanor 
cases;  and  in  Gandy  v.  State,  10  Neb.  249,  holding  no  disqualification 
for  office  where  conviction  was  of  misdemeanor,  though  charge  was. 
felony.  Distinguished  in  People  v.  War,  20  Cal.  120,  holding  right 
of  appeal  from  order  sustaining  demurrer  to  felony  indictment;  and  in 
United  States  v.  Watkinds,  7  Sawy.  89,  90,  91,  6  Fed.  Rep.  155,  157„ 
holding  nature  of  judgment  immaterial  upon  question  of  "conviction"* 
as  regards  qualifications  to  vote. 

16  Cal.  189-195.    MONTGOMERY  ▼.  KASSON. 

Condition  Precedent. — ^Legislative  grant  held  to  be  upon,  p.  193. 

Cited  in  People  v.  Center,  66  Cal.  560,  applying  principle  to  swamp- 
land grant  and  holding  burden  of  showing  performance  to  be  on  gran- 
tees. 

Vested  Rights  under  legislative  grant  are  not  affected  by  repeal  of 
statute,  p.   194. 

Cited  to  same  effect  in  Nevada  Bank  v.  Steinmitz,  64  Cal.  316,  as  to 
issuance  of  railroad  aid  bonds;  Carr  v.  State,  127  Ind.  207,  22  Am.  St. 
Rep.  627,  as  to  funding  act  and  holding  further  as  to  remedies  against 
state  upon  repudiation;  Ex  parte  Goodin,  67  Mo.  639,  as  to  certificate 
of  exemption  from  jury  duty;  and  in  Jumbo  etc.  Co.  v.  Bacon,  79  Tex. 
13,  as  to  application  for  purchase  of  public  land.  Distinguished  in 
Allen  V.  Forrest,  8  Wash.  704,  holding  preference  of  right  to  purchase- 
given  to  prior  improver  repealable  when  right  not  exercised. 

16  Cal.  105-200.    GUY  v.  DU  UPREY.    76  Am.  Dec.  518. 
Subrogation — Mortgage. — Stranger    paying    mortgage    debt    without 
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assignment  cannot  after  its  cancellation  have  it  reinstated  and  him- 
self subrogated,  p.  198. 

Cited  in  Richards  v.  Griffith,  92  Cal.  497,  27  Am.  St.  Rep.  158,  on 
point  that  latent  equity  will  not  be  kept  alive  by  subrogation  to  preju- 
dice of  subsequent  bona  fide  purchaser;  Heiney  v.  I^ntz,  147  Ind.  423, 
as  to  volunteer,  where  no  fraud  or  imposition  shown;  Darrough  v. 
Bank,  125  Cal.  275,  but  holding  right  to  subrogation  established  under 
facts;  Brown  v.  Rouso,  125  Cal.  651,  denying  right  when  payment  made 
voluntarily.  Distinguished  in  Redington  v.  Corn  well,  90  Cal.  58,  allow- 
ing sulwogation  by  stockholder  to  creditor*s  rights  as  against  another, 
imder  facts  stated.  See  note  to  Garwood  v.  Eldridge,  34  Am.  Dec. 
200,  as  to  what  constitutes  discharge  of  mortgage. 

Mechanic's  Lien. — Guardian  cannot  by  his  contract  burden  ward's 
land  with  lien,  p.  200. 

Cited  in  Morse  v.  Hinckley,  124  Cal.  157,  159,  holding  contract  with 
attorney  void  without  order  of  court;  Fish  v.  McCarthy,  96  Cal.  485, 
31  Am.  St.  Rep.  238,  holding  contract  void  without  order  of  court;  and 
in  note  to  Loonie  v.  Hogan,  61  Am.  Dec.  692,  as  to  creation  of  lien  by 
executors,  trustees,  or  guardians. 

16  Cal.  200-202.    LOGAN  y.  HILLEGASS. 

Void  Judgment — Remedy  at  Law. — Court  can  quash  execution  on 
such  judgment  and  injunction  will  not  lie  to  restrain  its  enforcement, 
p.  202. 

Cited  to  same  effect  in  People  v.  Rains,  23  Cal.  129;  Bell  v.  Thompson, 
19  Cal.  708;  Sanchez  v.  Carriaga,  31  Cal.  172,  where  judgment  and  exe- 
cution void  upon  face  and  one  defendant  insolvent;  Ketchum  v.  Crip- 
pen,  37  Cal.  228,  where  subsequent  mortgagee,  party  to  foreclosure  suit, 
brought  separate  action  to  enjoin  sale  and  for  his  subrogation;  Mur- 
dock  V.  De  Vries,  37  Cal.  529,  where  plaintiff  had  obtained  greater  relief 
than  prayed  for;  California  etc.  Co.  v.  Central  Pac.  etc.  Co.,  47  Cal.  531, 
as  to  right  to  enjoin  trespasses  under  alleged  void  order  permitting 
entry  by  railroad  company;  Gates  v.  Lane,  49  Cal.  269,  as  to  justice's 
judgment,  altliough  execution  issued  by  county  clerk  on  filing  tran- 
script of  docket;  Cowley  v.  Northern  Pacific  etc.  Co.,  46  Fed.  Rep.  331, 
as  to  judgment  rendered  on  stipulation  of  attorney  in  contravention  of 
elient's  directions.  Cited  also  in  notes  to  Taylor  v.  Lewis,  19  Am.  Dec. 
139;  Commonwealth  v.  Magee,  49  Am.  Dec.  514,  and  to  Little  Rock 
etc.  Co.  V.  Wells,  54  Am.  St.  Rep.  249,  upon  general  subject;  Ross  v. 
Heathcock,  57  Wis.  97,  as  to  power  to  stay  execution  and  annul  judg- 
ment on  motion  because  costs  erroneously  inserted;  and  in  Bell  v. 
Thompson,  19  Cal.  708,  where  remedy  by  motion  held  not  to  extend 
beyond  term. 

Default  Judgment. — Application  to  set  aside  must  show  meritorious 
defense,  p.  202. 
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Cited  to  same  effect  in  People  v.  Rains,  23  Cal.  129;  Bell  v.  Thomp- 
son, 19  Cal.  708,  where  technical  defense  held  insufficient  for  (JT-anting- 
motion;  and  in  Collins  v.  Scott,  100  Cal.  452,  applying  rule  to  judgment 
obtained  by  fraud. 

16  Cal.  202-207.    TOMLINSON  v.  RUBIO. 

Trespass. — Injunction  will  not  restrain  where  no  allegation  of  de- 
fendant's insolvency  or  of  irreparable  injury,  p.  200. 

Cited  to  same  effect  in  (Gardner  v.  Stroever,  81  Cal.  151,  as  to  pre- 
liminary mandatory  injunction  against  obstruction  of  public  road;  and 
in  Tevis  v.  Ellis,  25  Cal.  519,  as  to  restraining  sheriff  from  executing 
writ  of  restitution  on  property  of  stranger  to  suit;  but  disapproved  in 
concurring  opinion,  p.  520. 

16  Cal.  207.    CHAMBERLAIN  v.  REED. 

Dismissal  of  Appeal  for  want  of  prosecution  operates  as  affirmance- 
of  judgment,  p.  207. 

Cited  to  same  effect  in  Chase  v.  Beraud,  29  Cal.  138,  as  to  liability 
of  sureties  on  appeal  bond.  Distinguished  as  to  last  point  in  dissent- 
ing opinion  in  State  v.  Biesman,  12  Mont.  18,  main  opinion  following- 
Chase  V.  Beraud. 

Dismissal  of  Appeal  for  w^ant  of  prosecution  destroys  right  to  sec- 
ond appeal;  only  remedy  is  to  vacate  order  of  dismissal,  p.  207. 

Cited  to  same  effect  in  Casanova  v.  Kreusch,  21  W.  Va.  728,  where 
dismissal  was  for  failure  to  give  proper  bond  (but  see  Hax  v.  Lies.  1 
Colo.  190,  where  main  case  distinguished) ;  and  in  Perry  v.  Horn,  21 
W.  Va.  736,  where  dismissed  for  failure  to  file, -or  make  deposit  for, 
transcript. 

16  Cal.  208  213.     ROBINSON  v.  BOARD  OF  SUPERVISORS. 

Certiorari  will  lie  to  review  act  of  supervisors  in  creating  office  and 
determining  salaries,  p.  209. 

Cited  in  Sullivan  v.  Gage,  145  Cal.  767,  holding  mandamus  dotfs  not 
lie  to  compel  state  board  of  examiners  to  allow  claim  for  attorney's, 
fees  allowed  by  court  in  action  by  state  to  dissolve  corporation  whereia 
court,  made  void  order  appointing  receiver;  Eldorado  v.  Elstner,  18 
Cal.  149,  holding  certiorari  proper  as  to  allowance  of  claims  against 
county;  Murray  v.  Supervisors,  23  Cal.  495,  as  to  granting  of  ferry 
licens?,  and  holding  complaint  sufficient;  Miller  v.  Board,  25  Cal.  97, 
as  to  improper  rejection  of  official  bond;  Commissioners  v.  Griffin,  134 
111.  340,  341,  as  to  enlargement  of  district  by  drainage  commissioners; 
State  v.  Washoe  County,  14  Nev.  70,  as  to  allowance  and  auditing  of 
claims  of  county  clerk;  and  in  Gilbert  v.  Board,  11  Utah,  387,  as  to 
removal  of  employee  of  fire  department.  Distinguished,  holding  writ 
improper,  in  Pine  Bluff  etc.  Co.  v.  Pine  Bluff,  62  Ark.  202,  holding  ordi- 
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nance  in  case  legislative;  In  re  Saline  County  Subscription,  45  Mo.  56, 
57,  58,  100  Am.  Dec.  340,  341,  and  342,  as  to  subscription  by  county 
to  railroad  stock  and  issuance  of  bonds  therefor;  State  v.  Osburn,  24 
Txev.  194,  but  denying  writ  in  matter  of  canvass  of  election  returns; 
State  V.  County  Commissioners,  7  Nev.  397,  as  to  discharge  of  taxes, 
holding  further  mode  or  manner  of  action  not  reviewable  if  within 
jurisdiction.  Cited  also  in  Belser  v.  Hoffschneider,  104  Cal.  400,  holding 
act  of  city  council  in  vacating  assessment  judicial  and  therefore  final; 
in  note  to  Wulzen  v.  Booj^d,  40  Am.  St.  Rep.  40,  upon  general  subject, 
and  to  Duggen  v.  McGruder,  12  Am.  Dec.  535,  as  to  tribunals  to  which 
writ  issuable.     See  also,  Osterhout  v.  Rigney,  98  X.  Y.  223. 

Powers  of  board  of  supervisors  when  conferred  by  special  act  do 
not  extend  beyond  that  act,  p.  211. 

Cited  to  same  effect  in  Sutro  v.  Pettit,  74  Cal.  337,  5  Am.  St.  Rep. 
445,  holding  overissued  bonds  void,  even  when  held  by  bona  fide  pur- 
chasers; Modoc  County  v.  Spencer,  103  Cal.  501,  as  to  employment  of 
special  counsel  by  supervisors.  Distinguished  in  I^wis  v.  Colgan,  115 
Cal.  537,  granting  board  of  examiners  implied  power  to  appoint  expert.. 

16  Cal.  213-220.    BOWMAN  v.  NORTON. 

Mortgage  on  Homestead  executed  by  husband  alone,  was  not  abso- 
lutely void  under  act  of  1851;  aliter  under  act  of  1860,  p.  216. 

Cited,  to  same  effect,  in  Himmelman  v.  Schmidt,  23  Cal.  121,  holding- 
mortgage  enforceable  when  such  homestead  abandoned;  McQuade  v.. 
Whaley,  31  Cal.  533,  as  to  conveyance  by  husband  alone;  Godfrey  v. 
Thornton,  46  Wis.  685,  holding,  however,  wife's  dower  rights  not  barred. 
Distinguished,  Inge  v.  Case,  65  Tex.  80,  holding  mortgage  void  under 
local  act.  Cited,  also,  in  note  to  Poole  v.  (ierrard,  65  Am.  Dec.  486, 
as  to  necessity  of  joinder  of  spouses  on  alienation  of  homestead;  and 
Stewart  v.  Mackey,  67  Am.  Dec.  612,  as  to  foreclosure  of  mortgages, 
invalid  when  made. 

Homestead. — Nature  of  estate  discussed  and  stated,  p.  216. 

Cited  in  McQuade  v.  Whaley,  31  Cal.  531  (cited  in  Smith  v.  Shrieves,. 
13  Nev.  310),  holding  estate  not  joint  tenancy;  Johnston  v.  Bush,  49 
Cal.  201.  to  same  effect,  holding  further  property  resumes  original  char- 
acter after  termination  of  homestead;  and  note  to  Poole  v.  Gerrard, 
65  Am.  Dec.  483,  upon  nature  of  homestead  rights.  Cited,  also,  in  Riley 
V.  Pehl,  23  Cal.  74,  as  to  creation  of  homestead  upon  wife's  separate 
estate. 

Homestead  is  not  subject  to  judgment  lien,  p.  219. 

Cited  to  same  effect  in  Eby  v.  Foster,  61  Cal.  287,  Tyrrell  v.  Baldwin, 
78  Cal.  475.  holding  estate  not  subject  to  debts  of  survivor  after  wife's, 
death;  Lean  v.  Givens,  146  Cal.  741,  Ivey  of  execution  on  homestead  as 
land  creates  lien  to  extent  of  any  excess  In  value  above  homestead  ex- 
emption, which  by  proper  proceedings  be  determined  to  exist;   McDon- 
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aid  V.  Badger,  23  Cal.  400,  but  sustaining  sale  as  to  property  not  cov- 
ered  by  homestead;  Nevada  Bank  v.  Treadway,  8  Sawy.  467,  17  Fed. 
Rep.  895,  holding  execution  sale  of  homestead  void;  and  notes  on  ex- 
emption of  homestead  from  lien  or  sale;  Hoyt  v.  Howe,  62  Am.  Dec. 
710;  Blue  v.  Blue,  87  Am.  Dec.  278;  Currier  v.  Sutherland,  20  Am.  Rep. 
151,  and  Pipkin  v.  Williams,  38  Am.  St.  Rep.  247.  Cited,  also.  In  re 
Boyd,  4  Sawy.  265  (cited  in  Creighton  v.  Leeds,  9  Oreg.  220),  on  point 
that  lien  is  statutory  and  depends  on  entry. 

16  Cal.  220-248.    PAYNE  v.  TREADWELL.     S.  C.  5  Cal.  310. 

Alcalde. — Authority  to  make  grant  is  presumed,  p.  227. 

Cited  in  Weisenberg  v.  Truman,  58  Cal.  69,  sustaining  deed  by  city 
of  Los  Angeles  as  successor  to  pueblo;  Holladay  v.  San  Francisco,  124 
Cal.  356,  discussing  nature  of  pueblo  title;  De  Castro  v.  Fellom,  135 
Cal.  231,  as  to  grant  confirmed  and  patented;  White  v.  Moses,  21  Cal. 
41  (cited  in  Scott  v.  Dyer,  54  Cal.  434),  holding  proof  gf  grant  admis- 
sible without  proof  of  order  of  town  council;  Scott  v.  Dyer,  54  Cal. 
433,  holding  further  that  neither  pueblo  nor  city  could  open  street 
through  land  so  granted,  without  making  compensation;  Latham  v. 
Los  Angeles,  87  Cal.  518,  as  to  pueblo  grant,  holding  evidence  insuffi- 
cient to  show  land  to  have  been  public  plaza  when  granted;  Galvin  v. 
Palmer,  113  Cal.  53,  applying  rule  of  presumption  to  city  deed  under 
Black  Point  Reservation  Act;  and  holding  further  presumption  not; 
attackable  by  stranger  to  title  or  one  in  hostility  to  it;  Merryman  v. 
Bourne,  9  Wall.  602,  holding  further  as  to  confirmation  by  Van  Ness 
Ordinance  and  Congressional  Acts;  and  Crespin  v.  U.  S.,  108  U.  S.  213, 
holding  also  presumption  attaches  that  land  granted  was  within  pueMo. 

Judicial  Notice  extends  to  existence,  powers,  rights,  boundary  and 
jurisdiction  of  pueblo;  to  matters  of  general  public  history  and  general 
public  laws  and  acts,  p.  231. 

Cited  to  same  effect,  In  re  Chope,  112  Cal.  633,  on  point  that  certain 
places  are  incorporated  cities;  Bouldin  v.  Phelps,  12  Sawy.  306,  30 
Fed.  Rep.  556,  as  to  Mexican  laws  in  force  in  California  when  ceded; 
and  note  to  Lanfear  v.  Mestier,  89  Am.  Dec.  667,  as  to  laws  incorporat- 
ing municipal  corporations;  at  p.  668,  as  to  jurisdiction  of  city,  over 
its  streets,  etc.;  p.  675,  as  to  laws  of  mother  state  or  country;  p.  680, 
as  to  the  situation,  boundaries,  powers,  and  jurisdiction  of  cities;  and 
p.  681,  as  to  historical  facts. 

Legislative  Powers. — ^lunicipal  lands  held  in  trust  should  be  dis- 
posed of  according  to  order  of  legislature,  p.  233. 

Cited  in  City  v.  Jacks,  139  Cal.  549  et  seq.,  noted  under  Hart  v.  Bur- 
nett, 15  Cal.  530;  People  v.  Coler,  166  N.  Y.  32,  on  point  that  city  is 
subject  to  legislative  control  in  all  respects  except  as  expressly  limited 
by  constitution;  San  Francisco  v.  Beideman,  17  Cal.  462,  as  to  convey- 
ance by  city  to  Fund  Commissioners  in  trust  for  creditors;  San  Fran- 
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Cisco  V.  Canavan,  42  Cal.  558,  confirming  power  of  legislature  to  order 
sale  of  city  hall  lots;  Board  v.  Martin,  92  Cal.  217,  upon  question  of 
reservation  of  schoolhouse  sites  under  Van  Ness  Ordinance;  Wooster 
V.  Plymouth,  62  N.  H.  208,  210,  as  to  legislative  control  over  munici- 
pal corporations  and  property  and  holding'  constitutional  act  which 
deprives  town  of  right  to  jury  trial  in  action  for  injury  from  defective 
highway;  State  v.  Rosenstock,  11  Nev.  140,  holding  constitutional  act 
appointing  county  officers  ex  officio  city  officers,  and  holding  further 
as  to  powers  of  legislature  to  interfere  with  local  self-government; 
and  United  States  v.  Hare,  4  Sawy.  665,  26  Fed.  Cas.  145,  as  to  con- 
veyances through  the  sinking  fund  commissioners.  Distinguished,  Gro- 
gan  V.  San  Francisco,  18  Cal.  614,  denying  legislative  control  over  munici- 
pal property  not  held  in  trust  for  public  municipal  uses,  as  to  sales 
of  city  slip  property.  Cited,  also,  note  to  Mount  Hope  Cemetery  v. 
Boston,  35  Am.  St.  Rep.  638,  as  to  legislative  control  over  municipal 
property';  and  Johnson  v.  Taylor,  60  Tex.  369,  as  to  legislative  power 
to  pass  validating  acts  as  to  defective  acknowledgments. 

Complaint  in  ejectment  held  sufficient,  as  stating  ultimate  facts,  p. 
243. 

Cited  on  the  same  point,  holding  complaint  sufficient  in  Haight  v.  Green, 
19  Cal.  117;  Haggin  v.  Kelly,  136  Cal.  483,  and  Jones  v.  Memmott,  7 
Utah,  343;  Salmon  v.  Symonds,  24  Cal.  266,  holding  unnecessary  the 
allegation  of  continuance  of  plaintiff's  seisin;  Depuy  v.  Williams,  26 
Cal.  314,  holding  evidence  of  collusion  admissible  although  not  pleaded; 
Caperton  v.  Schmidt,  26  Cal.  512,  85  Am.  Dec.  206— holding,  further, 
judgment  conclusive  as  to  title  put  in  issue;  Garwood  v.  Hastings,  38 
Cal.  218,  224,  as  to  allegation  of  seisin;  McCarthy  v.  Yale,  39  Cal.  586, 
holding  system  of  such  pleading  completely  established;  Ferrer  v.  Home 
etc.  Co.,  47  Cal.  431,  as  to  plaintiff's  ownership  of  property  insured,  in 
action  on  policy;  Keller  v.  Ocana,  48  Cal.  638;  Kidder  v.  Stevens,  60 
Cal.  422 — holding,  further,  that  findings  as  to  seisin  is  one  of  fact; 
Rego  V.  Van  Pelt,  65  Cal.  256,  as  to  allegation  of  ouster;  Gruell  v. 
Spooner,  71  Cal.  494,  holding  evidence  of  withholding  sufficient;  Heeser 
V.  Miller,  77  Cal.  193,  and  Johnson  v.  Vance,  86  Cal.  130,  as  to  allega- 
tion of  ownership;  and  upon  same  point,  Souter  v.  Maguire,  78  Cal. 
544,  and  Daly  v.  Sorocco,  80  Cal.  308,  in  action  to  quiet  title;  in  John- 
son V.  Vance,  86  Cal.  131,  and  McCarthy  v.  Brown,  113  Cal.  18,  as  to 
ouster,  applying  rule  to  findings;  Hihn  v.  Mangenberg,  80  Cal.  209;  in 
County  v.  Budd,  96  Cal.  50,  as  to  ejectment  for  rooms  in  courthouse; 
F.  A.  Hihn  Co.  v.  Fleckner,  106  Cal.  97,  holding,  further,  that  denial 
that  withholding  was  wrongful  or  unlawful  raises  no  issue;  and,  on 
same  point,  McCauley  v.  Gilmer,  2  Mont.  205  (cited  in  Billings  v.  San- 
derson, 8  Mont.  204,  and  in  Mackay  v.  McDougal,  19  Mont.  493,  and 
see  492,  494,  495,  496),  sustaining  judgment  on  pleadings;  McCarthy 
v.  Brown,  113  Cal.  20,  as  to  right  of  possession,  applying  rule  to  find- 
ings; and,  on  same  point,  Gavin  v.  Swain,  113  Cal.  320;  Davis  v.  Clark, 
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2  Mont.  395,  as  to  pleading  of  right  to  possession  when  seisin  alleged; 
Mauldin  v.  Ball,  5  Mont.  103,  in  action  for  injunction  depending  on 
legal  title;  Bank  v.  Roberts,  9  Mont.  328,  affirming  denial  of  motion 
to  make  more  specific;  Lewis  v.  St.  Paul  etc.  Co.,  5  S.  Dak.  154;  Brady 
V.  Kreuger,  8  S.  Dak.  467,  59  Am.  St.  Rep.  773,  holding  complaint  good 
for  ejectment  but  bad  for  forcible  entry  and  detainer;  Beard  v.  Federy, 

3  Wall.  494,  holding,  further,  as  to  particularity  of  description;  Ely  v. 
New  Mexico  etc.  Co.,  129  U.  S.  294  (cited  in  Union  etc.  Co.  v.  Warren, 
82  Fed.  Rep.  522),  applying  rule  to  action  to  quiet  title,  as  to  plaintiff's 
ownership  and  defendant's  assertion  of  adverse  claim.  Distinguished 
in  Turner  v.  White,  73  Cal.  300,  holding  allegation  of  ownership  con- 
clusion of  law  when  stated  as  consequence  of  deraignment  which  i» 
alleged.  Cited  also  in  Hedges  v.  Dam,  72  Cal.  522,  upon  point  that 
pleading  of  act  as  unlawful,  wrongful,  or  illegal,  without  stating  facts, 
is  bad;  Meyer  v.  School  District,  4  S.  Dak.  425,  that  pleading  of  actA 
as  "duly"  done,  etc.,  is  good;  Frazier  v.  Lynch,  97  Cal.  371,  upon  point 
of  necessity  of  alleging  and  proving  withholding  by  defendant;  Rhoades 
V.  Higbee,  21  Colo.  92,  as  to  sufficiency  of  decree  in  ejectment  which 
provided  also  for  correction  of  judgment  in  prior  ejectment  suit;  Meyen- 
dorf  V.  Frohner,  3  Mont.  323,  holding  allegation  that  defendant  entitled 
to  possession,  nierely  legal  conclusion;  Dilley  v.  Sherman,  2-  Nev.  69, 
as  to  evidence  necessary  to  sustain  ejectment. 

General  Objection  to  Eyidence  is  insufficient,  p.  248. 

Cited  to  same  effect  in  Keeran  v.  Griffith,  34  Cal.  585,  as  to  lack  of 
preliminary  proof  for  introduction  of  patent;  Brown  v.  Kentfield,  50 
Cal.  132,  where  rule  applied  to  exception  to  instructions. 

16  Cal.  248-255.     KOPPIKUS  v.  STATE  CAPITOL  COMMISSIONERS. 

Indebtedness  Beyond  Constitutional  Limit. — Act  does  not  create  which 
makes  appropriation  in  anticipation  of  receipt  of  revenue,  p.  253. 

Cited  to  same  effect  in  People  v.  Pacheco,  27  Cal.  207,  208.  219,  as  to 
appropriation  for  semiannual  payment  of  interest  for  twenty  years; 
McHean  v.  Fresno,  112  Cal.  168,  53  Am.  St.  Rep.  197,  upholding  municipal 
contract  otherwise  fair  and  reasonable  for  future  annual  payments  for 
sewer  farm;  People  v.  May,  9  Colo.  411,  as  to  appropriation  for  current 
ex|)enses,  but  holding  that  they  can  be  made  only  by  orders  on  incom- 
ing revenues,  accepted  as  payment  without  recourse;  Springfield  v. 
Edwards,  84  111.  631  (cited  in  1-aw  v.  People,  87  111.  422,  and  in  Daven- 
port V.  Kleinschmidt.  6  Mont.  540),  restricting  rule  to  cases  where 
future  tax  actually  levied  and  following  principle  in  People  v.  May, 
supra;  Laporte  v.  (iamewell  etc.  Co.  146  Ind.  472,  58  Am.  St.  Rep.  363, 
following  Springfield  v.  Edwards,  supra,  but  holding  contract  void 
where  no  money  in  treasury  to  pay  either  when  contract  made  or  work 
accepted,  although  otherwise  when  debt  due  under  it;  Saleno  v.  Neosho, 
127  Mo.  641,  48  Am.  St.  Rep.  660,  where  city  contracted  to  pay  fixed 
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sum  annually  for  twenty  years  for  water,  contingent  on  its  being  fur- 
nished; Ash  V.  Parkinson,  5  Xev.  26,  as  to  act  creating  fund  for  ex- 
penses of  legislature;  Little  v.  Portland,  26  Oreg.  246,  when  contractors 
specially  agreed  to  look  alone  to  fund  to  be  raised  by  assessment;  In 
re  State  Warrants,  6  S.  Dak.  522,  55  Am.  St.  Rep.  855,  as  to  warrants 
on  uncollected  revenues  to  defray  current  expenses,  holding  immaterial 
the  fact  that  warrants  bore  interest;  Western  etc.  Co.  v.  Lane,  7,  S. 
Dak.  9,  holding  warrant  valid  unless  it  affirmatively  appears  no  tax 
was  levied;  and  holding  further  that  fund  of  any  year  could  not  be 
split  so  as  to  prejudice  holder  of  warrant  issued  in  preceding  year; 
and  in  State  v.  Hopkins,  14  Wash.  63,  on  question  of  determining  out- 
standing county  indebtedness;  State  v.  Helena,  24  Mont.  529,  quoting 
Springfield  v.  Edwards,  84  111.  631.  Distinguished  in  Eaton  v.  Mim- 
naugh,  43  Or.  476,  holding  void  act  requiring  election  to  be  held  for 
selection  of  county  seat,  and  requiring  county  clerk  to  issue  warrants 
to  pay  for  erection  of  new  courthouse  if  new  location  selected,  and  to 
levy  tax  to  pay  warrants;  holding  appropriation  improper,  in  Salem 
Water  Co.  v.  Salem,  5  Oreg.  32,  33,  where  appropriation  made  in  ad- 
vance of  levy  of  tax;  Spilman  v.  Parkersburg,  35  W.  Va.  619,  to  same 
effect,  holding  also  power  of  taxpayer  to  enjoin  creation  of  indebted- 
ness; an4  in  Hebard  v.  Ashland,  55  Wis.  148,  holding  tax  void  when 
levied  to  pay  excess  indebtedness,  and  setting  aside  tax  sales. 

Trial  by  Jury. — Constitutional  provision  applies  only  to  civil  and 
criminal  cases  where  issue  of  fact  joined,  p.  263. 

Cited  in  Cauhape  v.  Bank,  127  Cal.  202,  applying  rule  to  action  to 
determine  adverse  claim  to  personalty;  Bigelow  v.  Draper,  6  N.  Dak. 
165,  and  In  re  Bradley,  108  Iowa,  478,  as  to  all  issues  in  condemnation 
suit  except  compensation,  and  see  dissenting  opinion  in  Kohl  v.  L^nited 
States,  91  U.  S.  379,  discussing  powers  of  government  to  condemn; 
Ueyneman  v.  Blake,  19  Cal.  596,  as  to  proceedings  in  eminent  domain; 
Cassidy  v.  Sullivan,  64  Cal.  267,  as  to  divorce  suit;  Fish  v.  Benson, 
71  Cal.  435,  as  to  equity  case  involving  fraud,  stating  general  rule  as 
to  right  to  jury  on  special  issues;  Woods  v.  Varnum,  85  Cal.  645,  as 
to  summary  proceedings  in  trial  of  official  for  misdemeanor  (Pen.  Code, 
sec.  772) ;  Wiggins  v.  Williams,  36  Fla.  651,  as  to  act  empowering  courts 
of  chancery  to  enjoin  trespasses,  but  holding  act  void  in  so  far  as  it 
gave  such  courts  power  to  impose  damages  for  trespass  without  jury; 
Lake  v.  ToUes,  8  Nev.  290,  as  to  equitable  action  to  quiet  title,  although 
answer  raised  question  as  to  plaintiff's  right  of  property;  Basey  v. 
Gallagher,  20  Wall.  681,  a  suit  in  equity,  holding  further  as  to  advisory 
character  of  verdict  of  jury  upon  special  issues.  Cited  also  in  note 
to  Flint  etc.  Co.  v.  Roberts,  48  Am.  Dec.  186,  as  to  right  to  jury  trial 
generally,  and  at  page  190,  with  reference  to  eminent  domain  proceed- 
ings; in  People  v.  Powell,  87  Cal.  356,  holding  void,  act  in  derogation 
of  common-law  right  to  jury  from  vicinage;  and  in  Doe  v.  Waterloo 
etc  Co.,  43  Fed.  Rep.  221,  on  point  of  equitable  jurisdiction  of  suit 
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brought  upon  filing  adverse  claim  in  land  office  on  contest  of  right  to 
patent  to  mine. 

Special  Proceeding.— Jury  trial  is  not  matter  of  right,  p.  254. 

Cited  in  Dorsey  v.  Barry,  24  Cal.  453,  on  point  of  power  of  court  to 
continue  special  term  in  election  contest,  and  in  dissenting  opinion  in 
Appeal  of  Houghton,  42  Cal.  68,  as  to  jurisdiction  of  supreme  court 
in  special  proceedings. 

General  citation:  Barnard  etc.  Mnfg.  Co.  v.  Monett  Milling  Co.,  79 
Mo.  App.  155. 

16  Cal.  255-284.    ARGENTI  y.  SAN  FRANCISCO. 

Municipal  Indebtedness.— Charter  limitation  held  to  be  directory  only 
and  not  limitation  of  powers  of  city,  p.  263. 

Cited  to  same  effect  in  People  v.  Lynch,  51  Cai.  37,  21  Am.  Rep.  694, 
denpng  power  of  legislature  to  interfere  with  municipal  discretion  as 
to  manner  of  assessment  for  local  street  improvement:  Ranch  v.  Chap- 
man, 16  Wash.  579,  58  Am.  St.  Rep.  60,  upon  point  that  constitutional 
limitation  of  indebtedness  does  not  include  expenditures  made  manda- 
tory by  constitution. 

Corporations — ^Ultra  Vires. — Party  having  benefit  of  contract  cannot 
question  its  validity,  when  sued  upon,  as  being  beyond  capacity  or  au- 
thority to  contract,  p.  264. 

Cited  to  same  effect  in  Pixley  v.  Western  Pacific  etc.  Co.,  33  Cal. 
191,  199,  91  Am.  Dec.  628,  634,  applying  also  doctrine  of  ratification; 
Hudepohl  v.  Liberty  Hill  etc.  Co.,  80  Cal.  559,  as  to  note  given  under 
contract  for  working  mine  on  shares;  Illinois  etc.  Bank  v.  Pacific  etc. 
Co.,  117  Cal.  347,  as  to  corporate  notes  signed  in  contravention  of  by- 
laws; Iron  Mountain  etc.  Co.  v.  Stansell,  43  Ark.  283,  as  to  "change 
tickets"  issued  in  violation  of  statute;  Denver  etc.  Co.  v.  McClelland. 
9  Colo.  27,  59  Am.  Rep.  142,  as  to  policy  issued  by  fire  insurance  com- 
pany; Bradley  v.  Ballard,  55  111.  419,  8  Am.  Rep.  659,  as  to  notes  for 
borrowed  money  issued  by  company  transacting  business  beyond  proper 
limits;  State  Board  v.  Citizens*  etc.  Co.,  47  Ind.  413,  17  Am.  Rep.  708, 
as  to  contract  by  street  railway  company  to  subscribe  to  state  fairs; 
note  to  In  re  Assignment  etc.  Co.,  70  Am.  St.  Rep.  170,  on  general  sub- 
ject. Distinguished  in  Northport  v.  Northport  Townsite  Co.,  27  Wash. 
548,  fact  that  abutting  owner  allowed  city  to  improve  street  does  not 
estop  him,  in  action  for  assessment,  from  setting  up  illegality  of  con- 
tract; Pancoast  v.  Travelers'  etc.  Co.,  79  Ind.  178,  holding  mortgagor 
cannot  defend  foreclosure  action  by  pleading  ultra  vires  as  to  mort- 
gagee; Turner  v.  Cruzen,  70  Iowa,  204,  on  point  that  corporation  will 
not  be  relieved  from  ultra  vires  contract  without  restoration  of  considera- 
tion received  by  it,  whfen  possible;  and  in  Union  etc.  Bank  v.  Hunt,  7 
Mo.  App.  51,  as  to  bank's  purchase  of  own  stock. 
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Municipal  Corporation  may  become  liable  on  implied  contnict,  when 
charter  does  not  prescribe  form  of  contract,  p.  205. 

Cited  in  Water  Co.  v.  Breed,  139  Cal.  436,  446,  noted  under  Gas  Co. 
V.  San  Francisco,  9  Cal.  453;  Center  etc.  Tp.  v.  State,  150  Ind.  171, 
holding  school  township  liable  for  fund  misappropriated  by  it;  Lincoln 
etc.  Co.  V.  Village,  57  Neb.  77,  holding  defendant  liable  for  use  of 
hydrants  under  contract  irregularly  executed;  Monteith  v.  Parker,  36 
Or.  175,  78  Am.  St.  Rep.  770,  on  point  that  liability  of  such  corporation 
is  like  that  of  private  individual  and  granting  interest  on  its  warrants; 
Livingston  v.  School  Di^t.,  US.  Dak.  152,  sustaining  right  of  holder 
of  bond  issued  for  schoolhouse  in  excess  of  amount  allowed  by  law^ 
entitled  to  recover  value;  Geer  v.  School  Dist.,  Ill  Fed.  687,  cited  under 
San  Francisco  Gas  Co.  v.  City,  9  Cal.  453.  Denied  in  dissenting  opin- 
ion, Sacramento  Co.  v.  S.  P.  Co.,  127*  Cal.  226,  and  cf.  Watterson  v. 
Mayor,  106  Tenn.  419,  holding  city  not  liable  on  contract  not  authorizecf 
by  charter;  to  same  effect  in  Pimental  v.  San  Francisco,  21  Cal.  362: 
(cited  in  State  v.  Dickerman,  16  Mont.  290,  Clark  v.  Saline,  9  Neb.  524),. 
in  Chapman  v.  County,  107  U.  S.  357;  and  in  Detroit  v.  Detroit  etc. 
Co.,  56  Fed.  Rep.  903,  as  to  moneys  paid  city  on  illegal  sales  of  city 
property;  Los  Angeles  v.  Ix)s  Angeles,  65  Cal.  480,  as  to  fines  paid  tO' 
city  treasurer  which  lawfully  belonged  to  county;  Colusa  County  v.. 
Glenn  County,  117  Cal.  438,  as  to  taxes  unlawfully  received  on  forma- 
tion of  new  county;  Higgins  v.  San  Diego  etc.  Co.,  118  Cal.  555,  as  toi 
liability  for  use  of  water  plant;  Allen  v.  Intendant,  89  Ala.  648,  as  to> 
money  borrowed  for  legitimate  purpose,  distinguishing  case,  however,, 
where  borrowing  is  expressly  prohibited;  Wren  v.  Indianapolis,  96  Ind. 
218,  holding  mandamus  maintainable  to  compel  city  to  issue  estimate 
for  street  work  done,  although  irregularities  occurred  in  proceedings; 
and  to  same  effect  in  Portland  etc.  Co.  v.  East  Portland,  18  Or.  33; 
Wapello  County  v.  B.  &  M.  etc.  Co.,  44  Iowa,  608,  on  point  that  county 
can  recover  back  moneys  paid  by  it  under  its  void  contract;  Leaven- 
worth V.  Mills,  6  Kan.  298,  Fowler  v.  Superior,  85  Wis.  420,  and  Barber 
etc.  Co.  V.  Denver,  72  Fed.  Rep.  340,  on  point  that  city  is  primarily 
liable  for  street  work  and  can  relieve  itself  only  by  levy  and  collection 
of  tax;  and  see  also  Baker  v.  Seattle,  2  Wash.  582,  on  same  point;  Brown 
v.  Atchison,  39  Kan.  51,  7  Am.  St.  Rep.  526,  as  to  liability  to  warrant 
holders  when  refunding  act  declared  void;  Hutchinson  etc.  Co.  v.  Com* 
missioners,  48  Kan.  78,  93,  holding  mandamus  proper  to  compel  issuance 
of  railroad  aid  bonds,  where  road  properly  built,  although  election  was 
alleged  to  be  irregular;  and  see,  to  same  effect.  Board  v.  Cornell,  67 
Fed.  Rep.  153;  Paducah  v.  Calhoun,  78  Ky.  328,  as  to  liability  to  city 
clerk  when  labor  of  prisoners  was  taken  instead  of  fines;  Agawam  Nat, 
Bank  v.  South  Hadley,  128  Mass.  509,  as  to  liability  for  money  bor* 
rowed,  on  point  that  where  positively  prohibited,  when  both  parties 
are  at  fault,  it  cannot  be  recovered  back;  Taymouth  v.  Koehler,  35 
Mich.  27,  holding  liability  imposed  by  ratification  of  unauthorized  bridge 
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contract;  Davis  v.  School  District,  81  Mich.  220,  as  to  services  rendered 
by  school  superintendent,  although  having  no  teacher's  license;  but 
see  Goose  River  Bank  v.  Willow  etc.  Township,  1  N.  Dak.  2t),  26  Am. 
St.  Rep.  007,  holding  no  liability  to  teacher  who  has  no  certificate; 
Methodist  etc.  Church  v.  Mayor.  50  Miss.  606,  as  to  bricks  taken  and 
used  by  city;  Loring  v.  St.  Louis,  10  Mo.  App.  421,  as  to  liability  of 
city  for  ta.xes  illegallj'  collected;  State  v.  Wilkinson,  20  Neb.  618,  as 
to  estoppel  of  county  of  as  to  railroad  aid  and  refunding  bonds:  Grand 
Island  etc.  Co.  v.  West.  28  Neb.  800  (and  see  Turner  v.  Cruzen,  70 
Iowa,  204),  as  to  liability  for  light  furnished  under  contract  before  its 
annulment;  Stenberg  v.  State,  50  Neb.  135,  as  to  moneys  paid  city 
on  unauthorized  sale  of  lands;  Waitz  v.  Ormsby  County,  1  Nev.  378, 
as  to  money  loaned  to  county  when  expended  for  its  use  and  benefit 
and  for  purpose  authorized  by'  law;  Nelson  v.  Mayor,  63  N.  Y.  544 
(cited  in  McBrian  v.  Grand  Rapids,  56  Mich.  103),  as  to  materials  for 
construction  of  sewer  received  by  city  in  excess  of  authorized  amount; 
Cincinnati  v.  Cameron,  33  Ohio  St.  365,  as  to  waiver  of  written  orders 
required  by  statute,  in  building  hospitals;  dissenting  opinion  in  Dowell 
V.  Portland,  13  Oreg.  270,  main  opinion  denying  right  of  purchaser  at 
void  tax  sale,  right  to  recover  back  purchase  price  under  facts;  Num- 
berger  v.  Barnwell,  42  S.  C.  162,  as  to  illegal  license  tax  paid  under 
protest,  there  being,  also,  an  express  promise  to  repay  if  illegal;  Heiden- 
heimer  v.  Galveston,  2  Posey  (Tex.),  158,  as  to  tilling  in  of  |K)nds  and 
abating  nuisance,  by  order  of  town  council;  Salt  Lake  v.  Ilollister,  3 
Utah,  207,  as  to  license  tax  due  United  States,  where  city,  although 
wrongfully,  acts  as  distiller  and  receives  profits  of  .sales;  Eastern  etc. 
Asylum  v.  Garrett,  27  (Jratt.  175,  when  supplies  were  forcibly  taken 
by  military'  oflRcers  for  support  of  inmates  of  public  lunatic  asylum; 
Taconia  v.  Lillis.  4  Wash.  806,  as  to  contract  with  city  councilman  for 
extra  services:  (Joshorn's  Exrs.  v.  County  Court.  41  W.  Va.  740,  744, 
affirming  liability  for  market  value  of  hogs  ordered  for  and  delivered 
to  poor  farm,  though  not  for  agreed  price;  Kneeland  v.  Gilman,  24 
Wis.  42,  as  to  agreement  to  compromise  and  discharge  taxes;  Hitch- 
cock v.  Galveston,  96  U.  S.  351,  as  to  contract  for  street  improvements; 
Dorian  v.  Shreveport,  28  Fed.  Rep.  295,  as  to  liability  on  bonds  issued 
for  work  done,  although  city  had  no  authority  to  issue  bonds;  Glad- 
stone V.  Throop,  71  Fed.  Rep.  348,  where  city  had  borrowed  money  for 
street  work  and  issued  bonds  therefor,  to  be  repaid  out  of  assessments, 
which  were  afterward  collected.  Distinguished  in  Zottman  v.  San  Fran- 
cisco, 20  Cal.  108.  holding  no  liability  for  street  work,  as  upon  implied 
contract,  under  charter  inhibitions;  McBrian  v.  Grand  Rapids,  56  Mich. 
106,  as  to  excavation,  no  acceptance  by  city  being  shown;  McDonald 
V.  ]Slayor,  68  N.  Y.  28,  23  Am.  Rep.  148,  where  statute  required  all 
contracts  to  be  in  writing,  and  criticising  Nelson  v.  Mayor,  63  N.  Y.  544, 
supra;  German  etc.  Co.  v.  Spokane,  17  Wash.  328,  holding  no  general 
liability  for  failure  to  raise  special  fund  to  pay  for  work;  and  Boro 
V.    Phiiipps   County,   4   Dill.   221,   3    Fed.   Cas.   912,   holding   county   at 
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large  n.ot  liable  for  work  affecting  only  a  part.  Cited  also  in  Pacific 
etc.  Co.  V.  Joliffe,  2  Wall.  457,  as  to  nature  of  implied  contract  gen- 
erally, and  in  Lucas  v.  San  Francisco,  28  Cal.  503,  upon  its  construc- 
tion of  same  case  at  7  Cal.  463. 

Warrants  drawn  on  particular  fund  cannot  be  sued  on  and  are  not 
negotiable  instruments,  p.  274. 

Cited  to  same  effect  in  Martin  v.  San  Francisco,  16  Cal.  286,  holding 
further  that  assignee  cannot  sue  without  assignment  of  original  debt; 
People  V.  Gray,  23  Cal.  127,  holding  assignment  of  warrant  necessary 
even  when  payable  to  X  or  bearer  and  commenting  on  Martin's  case, 
supra;  Shakespear  v.  Smith,  77  Cal.  640,  11  Am.  St.  Rep.  329,  applying 
rule  to  order  for  requisition  drawn  on  county  school  superintendent; 
Iron  Min.  etc.  Co.  v.  Stansell,  43  Ark.  283,  affirming  right  of  equitable 
assignee  of  "change  tickets*'  to  sue  on  original  claim,  although  they 
were  issued  in  violation  of  statute;  People  v.  Board,  11  Colo.  App.  129, 
discussing  rights  of  assignee. 

Warrants  not  in  statutory  form  are  invalid  and  cannot  be  sued  on, 
p.  276. 

Approved  in  Bingham  Co.  v.  First  Xat.  Bank,  122  Fed.  23,  county 
warrants  void  on  face  because  of  omission  of  recitals  made  essential 
"by  statute  cannot  be  validated  by  ratification  of  county  board;  Trav- 
eler's etc.  Co.  V.  Denver,  11  Colo.  439.  holding  further  as  to  nature  of 
-special  fund  warrants. 

Contracts  with  City. — Bid  and  acceptance  held  to  constitute,  p.  279. 

Distinguished  in  Williams  v.  Bergin,  129  Cal.  465,  discu.ssing  form 
of  bid  for  street  work;  Kutchin  v.  Engelbret,  129  Cal.  637,  discussing 
form  of  contract  for  such  work. 

Municipal  Corporations. — Contracts  of  can  be  made  only  in  eases 
nnd  form  prescribed  by  charter,  p.  282. 

Cited  in  Blanchard  v.  Hartwell,  131  Cal.  266,  applying  principle  to 
method  of  amendment  of  charter;  Auerbach  v.  Salt  J^ke  Co.,  23  irtah. 
117,  determining  liability  of  county  on  county  warrant  issued  in  pay- 
ment for  furniture;  Hampton  v.  Commissioners.  4  Idaho,  Vuri,  services 
rendered  under  void  contract  with  county  commissioners  cannot  be  re- 
covered for  on  quantum  meruit;  Bellevue  Water  Co.  v.  Bellevue.  3 
Idaho.  753,  where  city  makes  contract  for  erection  of  waterworks  and 
to  supply  water  for  city  purposes  upon  payment  of  stipulated  sum  by 
city,  and  contract  performed  by  both  parties,  validity  of  contract  not 
impeachable  by  ordinance  enacted  after  contract  made;  Wallace  v. 
Mayor,  29  Cal.  186,  denying  power  of  common  council  to  contract  for 
future  payment  of  attorney's  fee;  Ex  parte  Frank,  52  Cal.  608,  28  Am. 
Rep.  644,  affirming  municipal  power  to  license  occupations;  McCoy  v. 
Briant.  53  Cal.  250,  holding  municipal  bonds  void  because  not  issued 
in  mode  directed  by  statute;  Aid  Society  v.  Reis,  71  Cal.  633,  on  point 
Ihat   reformation  of  minors  was  not  expressly  granted  to  San  Fran- 
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Cisco  or  necessarily  implied;  Fluty  v.  School  District,  49  Ark.  98,  on 
point  that  executory  contract  made  without  authority  cannot  be  en- 
forced, and  further  that  corporation  cannot  recover  back  moneys  paid 
contractor  under  it;  Smith  etc.  Co.  v.  Denver,  20  Colo.  87,  as  to  neces- 
sity for  appropriation  prior  to  contract;  Laycock  v.  City,  35  La.  Ann. 
477.  holding  ordinance  necessary;  but  reversed  on  rehearing,  holding 
further  as  to  liability  on  assigned  warrants;  Lincoln  v.  Stockton,  75 
Me.  147,  as  to  debt  contracted  by  selectmen  to  pay  older  debt,  where 
no  authorization  or  ratification;  Lebscher  v.  Commissioners,  9  Mont. 
320,  as  to  contract  for  care  of  poor;  McCloud  v.  Columbus,  54  Ohio  St. 
454,  as  to  advertising  for  bids  on  street  work.  Distinguished  in  Heiden- 
heimer  v.  Galveston,  2  Posey  (Tex.),  156,  on  theory  of  liability  on 
implied  contracts.  Cited  also  in  note  to  Lloyd  v.  Mayor,  55  Am.  Dec. 
350,  upon  liability  of  city  as  to  private  ministerial  powers;  and  to 
Bailey  v.  Mayor,  38  Am.  Dec.  677,  as  to  difference  between  public  and 
private  character  of  acts  and  property  of  municipal  corporations  and 
legislative  control  thereof;  and  in  Tacoma  v.  Tacoma  etc.  Co.,  16  Wash. 
294  (but  see  S.  C.  17  Wash.  466),  on  general  construction  of  municipal 
contracts  and  holding  further  as  to  liability  for  misrepresentation  in 
such  contracts. 
General  citation:    McClure  v.  Tipton  School  Diat.,  79  Mo.  App.  87. 

16  Cal.  285-287.    MARTIN  v.  SAN  FRANCISCO. 

County  Warrants  are  not  notes  and  payment  depends  on  sufficiency 
of  fund  on  which  they  are  drawn,  p.  286. 

Cited  to  same  effect  in  People  v.  Gray,  23  Cal.  126,  holding  warrant 
not  transferable  by  delievery  merely;  and  in  Shakespear  v.  Smith,  77 
Cal.  640,  11  Am.  St.  Rep.  329,  holding  order  for  requisition  not  to  pro- 
tect innocent  holder. 

Assignment  of  Warrant  is  insufficient  without  assignment  of  original 
indebtedness,  p.  286. 

Distinguished  in  People  v.  Gray,  23  Cal.  126,  holding  assignment  of 
warrant  equivalent  to  assignment  of  debt,  but  denying  relief  in  ab3enc<» 
of  any  assignment;  and  in  National  Bank  v.  Herold,  74  Cal.  607,  5  Am. 
St.  Rep.  478,  holding  assignment  of  warrant  the  equitable  assignment 
of  debt. 

Warrants  not  specifying  fund  and  date  of  ordinance  under  which 
issued  are  void.  p.  287. 

Cited  in  Raymond  v.  People.  2  Colo.  App.  341,  applying  rule  to  non- 
compliance with  requirement  as  to  purpose  of  issue;  and  in  Boro  v. 
Phillips  County,  4  Dill.  223.  3  Fed.  Cas.  913,  where  bonds  did  not  state 
fund  on  which  drawn.  Distinguished  in  Iron  Mountain  etc.  Rd.  v. 
Stansell,  43  Ark.  283,  holding  suit  on  debt,  covered  by  certificate  proper, 
although  certificate  itself  void  for  noncompliance  with  statutory  form. 
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16  Cal.  287-201.    HARRISON  y.  BROWN. 

Married  Woman's  Mortgage  of  separate  estate  is  invalid  without 
husband's  concurrence,  although  she  is  abandoned,  p.  290. 

Cited  to  same  effect  in  Cook  v.  Walling,  117  Ind.  13,  10  Am.  St.  Rep. 
21,  holding  wife  not  estopped,  although  married  to  second  husband 
in  belief  of  death  of  first,  and  second  joins  in  mortgage;  Beckman  v. 
Stanley,  8  Nev.  262;  note  to  Morrison  v.  Wilson,  73  Am.  Dec.  599; 
note  to  Buford  v.  Adair,  64  Am.  St.  Rep.  869. 

16  Cal.  295-332.     DOLL  v.  MEADOR. 

Act  of  X841  granting  five  hundred  thousand  acres  construed  and  held 
to  operate  as  present  grant,  p.  314. 

Cited  and  followed  as  to  construction  in  Van  Valkenburg  v.  McCloud, 
21  Cal.  335,  336,  337;  Higgins  v.  Houghton,  25  Cal.  255  (cited  in  Sher- 
man V.  Buick,  45  Cal.  668) ;  Bludworth  v.  Lake,  33  Cal.  262,  holding^ 
further  as  to  rights  under  state  location;  Ward  well  v.  Paige,  9  Oreg. 
621,  construing  further  state  action  thereunder;  and  in  Patterson  v. 
Tatum,  3  Sawy.  166,  18  Fed.  Cas.  1332  (cited  in  Godwin  v.  Davis,  74 
Miss.  744;  and  see  745,  746).  Cited,  also,  in  State  v.  Sioux  City  etc. 
Co.,  7  Neb.  372,  as  to  effect  of  grant  as  conveyance  in  praesenti,  and 
holding  further  as  to  right  to  attack  state  patent  for  fraud;  Northern 
Pacific  etc.  Co.  v.  Barnes,  2  N.  Dak.  365,  on  same  point,  holding  further 
as  to  effect  of  selection  and  location,  and  at  p.  371,  on  nature  of  gran- 
tee's title;  note  to  Groslouis  v.  Northcut,  3  Oreg.  399,  on  point  that 
grantee's  estate  under  Donation  Act  is  subject  to  judicial  sale  before* 
patent;  Lamb  v.  Davenport,  1  Sawy.  632,  14  Fed.  Cas.  1005,  also  hold- 
ing Donation  Act  a  present  grant,  liable  to  be  defeated  by  nonperform- 
ance of  conditions  subsequent;  Sanger  v.  Sargent,  8  Sawy.  94,  hold- 
ing grant  to  Central  Pacific  Railroad  under  act  of  1862,  a  present  grant. 
Distinguished  in  Kile  v.  Tubbs,  23  Cal.  437,  441,  as  to  Swamp  and 
Overflowed  Land  Act;  and  in  Terry  v.  Megerle,  24  Cal.  624,  85  Am. 
Dec.  88,  holding  title  not  to  pass  until  survey  and  selection;  and  see 
on  same  point  McNee  v.  Donahue,  142  U.  S.  592,  595.  Cited,  also,  in 
note  to  McClintock  v.  Bryden,  63  Am.  Dec.  96,  upon  rights  of  settlers. 
on  public  lands. 

Town  Sites  are  not  subject  to  pre-emption,  but  are  subject  to  sale- 
otherwise,  p.  322. 

Cited  to  same  effect  in  Levison  v.  Ryan,  75  Cal.  296,  as  to  agri- 
cultural college  grant  under  act  of  1872. 

State  Patent  cannot  be  attacked,  if  valid  on  its  face,  by  one  not  in- 
privity  with  common  or  paramount  source,  p.  331. 

Cited  in  Saunders  v.  La  Purisima  etc.  Co.,  125  Cal.  165,  and  Standard 
etc.  Co.  V.  Habishaw,  132  Cal.  119,  holding  patent  conclusive  as  to 
character  of  land  included;  Phillips  v.  Carter,  135  Cal.  606,  as  to  such 
attack  by   trespasser;    Harrington    v.   Goldsmith,   136   Cal.    169,   as   ta 
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attack  in  partition  suit;  Deweese  v.  Reinhard,  01  Fed.  781,  as  to  attack 
on  ground  that  lands  were  not  subject  to  selection  by  state;  Rhodes 
V.  Craig,  21  Cal.  423,  as  to  defenses  of  invalidity  of  location  and  in- 
efficacy  of  patent;  Pioche  v.  Paul,  22  Cal.  Ill,  as  to  invalidity  of  Mex- 
ican grant  regularly  confirmed  and  patented;  Kile  v.  Tubbs,  23  Cal. 
442,  holding,  however,  that  a  bona  fide  occupant  and  pre-emptioner 
could  attack  state  patent  on  ground  that  land  was  not  within  swamp 
land  grant,  and  see  same  case,  32  Cal.  338;  Ah  Yew  v.  Choate,  24  Cal. 
568,  on  point  that  state  cannot  tax  as  mineral,  land  patented  as  school 
land;  People  v.  Stratton,  25  Cal.  251,  holding  further  as  to  rights  of 
real  owners  of  patented  land  in  equity;  Carder  v.  Baxter,  28  Cal.  101, 
as  to  whether  lands  were  swamp;  Hagar  v.  Lucas,  29  Cal.  312,  as  to 
extent  of  patented  Mexican  grant;  Durfee  v.  Plaisted,  38  Cal.  83,  as  to 
rights  of  patentee  for  Suscal  Ranch  under  special  act;  Cruz  v.  Mar- 
tinez, 53  Cal.  243,  as  to  nonpublication  of  survey;  Churchill  v.  Ander- 
son, 56  Cal.  60,  as  to  fraud  practiced  in  obtaining  patent,  and  on  same 
point  in  Chapman  v.  Quinn,  56  Cal.  278,  and  Kentfield  v.  Hayes,  57 
Cal.  410;  O'Connor  v.  Frashear,  56  Cal.  501,  as  to  errors  of  officers  in 
listing  land;  Montgomery  v.  Donnelly,  57  Cal.  69,  holding,  however, 
patent  attackable  by  homestead  claimant;  Burling  v.  Thompkins,  77 
Cal.  261,  holding  patent  not  attackable  by  one  whose  offer  to  enter  as 
homesteader  had  been  refused  by  register,  and  who  had  not  appealed 
from  order,  and  under  like  facts  in  Dreyfus  v.  Badger,  108  Cal.  63; 
Zumwalt  v.  Deckey,  92  Cal.  158,  as  to  nonlisting  of  land  to  state;  Gal-  ' 
vin  v.  Palmer,  113  Cal.  53,  as  to  fraud  in  patent  to  San  Francisco 
under  Black  Point  Act  of  1870;  Johnson  v.  Drew,  34  Fla.  147,  43  Am. 
St.  Rep.  184,  as  to  point  that  land  not  subject  to  patent;  Pierce  v. 
Sparks,  4  Dak.  2,  as  to  right  to  patent  townsite;  Merrill  v.  Dixon, 
15  Xev.  405;  dissenting  opinion  in  Doolan  v.  Carr,  125  U.  S.  639,  main 
opinion  holding  patent  attackable  collaterally  for  want  of  authority 
for  issuance;  Dodge  v.  Perez,  2  Sawy.  654,  655,  7  Fed.  Cas.  798,  as  to 
errors  in  confirmation  of  Mexican  grant,  when  attacked  by  one  who 
did  not  present  claim  under  act  of  1851;  Manning  v.  San  Jacinto  Tin 
Co.,  7  Sawy.  426,  9  Fed.  Rep.  732,  as  to  land  under  confirmed  Mexican 
grant,  where  party  attacking  patent  for  fraud  had  merely  located  min- 
eral lands,  but  had  not  applied  for  patent;  Cowell  v.  Lammers,  10 
Sawy.  253,  21  Fed.  Rep.  203,  where  lands  patented  as  nonmineral  were 
located  on,  as  mineral,  by  trespasser;  concurring  opinion  in  Lake  Supe- 
rior etc.  Co.  v.  Cunningham,  44  Fed.  Rep.  839,  where  trespasser  alleged 
land  to  have  been  forfeited  to  state.  Distinguished  in  Terry  v.  Megerle, 
24  Cal.  629,  85  Am.  Dec.  92,  holding  patent  attackable  by  pre-emptioner 
where  state  issues  patent  without  having  title  to  land;  Rondell  v. 
Fay,  32  Cal.  362,  where  patent  void  on  its  face,  and  holding  further 
as  to  patent  good  in  part  only;  Carr  v.  Quigley,  57  Cal.  395,  where 
patent  was  held  void,  covering  lands  reserved  from  grant  (but  see 
McLaughlin  v.  Held,  63  Cal.  214,  216,  217,  218,  overruling  Carr  v.  Quig- 
ley,  supra);   in  Edwards  v.  Rolley,  96  Cal.  411,  31  Am.  St.  Rep.  235, 
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holding  main  case  not  followed,  as  to  case  of  patent  issued  without 
authority,  and  citing  Cucamonga  etc.  Co.  v.  Moir,  83  Cal.  101;  and  in 
White  V.  Allen,  3  Oreg.  114,  holding  patent  attackable  collaterally, 
by  settler  on  government  land  under  Donation  Act  before  issuance  of 
certificate  to  another.  Cited,  also,  upon  point  that  patent  is  conclusive 
against  collateral  attack,  as  to  regularity  of  proceedings  upon  which 
it  was  issued,  in  Irvine  v.  Tarbat,  105  Cal.  243,  as  to  whether  land 
was  open  for  homestead;  Dreyfus  v.  Badger,  108  Cal.  65,  as  to  whether 
suitable  for  cultivation;  and  in  Le  Roy  v.  Clayton,  2  Sawy.  501,  15 
Fed.  Cas.  361,  as  to  whether  legal  notice  given  or  proper  survey  made. 
Cited,  also,  upon  subject  of  force  of  and  collateral  attack  upon  patent, 
in  note  to  Alexander  v.  Greenup,  4  Am.  Dec.  549;  and  to  Stark  v. 
Mather,  12  Am.  Dec.  566,  discussing  remedies  for  annulment  of  patent. 

16  Cal.  3.32-345.    PEOPLE  v.  SEYMOUR.    76  Am.  Dec.  521. 

Taxation. — Legislature  can  prescribe  mode  and  manner  of  levy,  en- 
forcement, and  collection  of  taxes,  p.  341. 

Cited  to  same  effect  in  People  v.  McEwen,  23  Cal.  58,  as  to  assess- 
ment of  lands  of  cotenants;  Henderson  v.  State,  58  Ind.  248,  holding 
constitutional  act  validating  taxes;  State  v.  C.  P.  R.  R.  Co.,  21  Xev. 
264,  ruling  similarly  as  to  act  refusing  right  to  allege  former  recovery 
in  defense  to  tax  suit;  Kneeland  v.  Milwaukee,  15  Wis.  463,  as  to  act 
taxing  railroad  and  other  corporations;  and  in  Cross  v.  Milwaukee, 
19  Wis.  516,  as  to  act  making  relevy  and  reassessment.  Distinguished, 
Teralta  etc.  Co.  v.  Shaffer.  116  Cal.  523,  58  Am.  St.  Rep.  196,  holding 
unconstitutional  act  imposing  more  onerous  conditions  as  to  redemp- 
tion than  those  existing  at  time  of  sale.  Cited,  also,  in  dissenting 
opinion  in  Cooper  v.  Freeman  etc.  Co.,  61  Ark.  48,  as  to  requirements 
of  valid  tax,  main  opinion  holding  sale  void  because  excessive  tax 
levied.  See  Xottage  v.  Portland,  35  Or.  548,  557,  citing  note  76  Am. 
Dec.  527,  as  to  statutes  validating  taxes.  Cited,  also,  in  note  to  Goshen 
v.  Stonington,  10  Am.  Dec.  133,  as  to  legislative  power  to  pass  retro- 
spective statutes;  Hasbrouck  v.  Milwaukee,  80  Am.  Dec.  735,  as  to 
power  to  valitlate  invalid  contracts  or  municipal  acts;  Hersey  v.  Board, 
82  Am.  Dec.  719,  upon  invalid  assessments;  Rison  v.  Farr,  87  Am.  Dec. 
<J4;  In  re  Madera  etc.  Dist.,  27  Am.  St.  Rep.  142,  and  Leep  v.  St.  Louis 
etc.  Co.,  41  Am.  St.  Rep.  134,  upon  legislative  powers  generally;  and 
to  Applegate  v.  Ernst,  96  Am.  Dec.  273,  upon  taxation  of  railroads. 

Tax  on  Property  is  a  debt  and  collectible  by  action  by  state,  p.  342. 

Cited  to  same  effect  in  People  v.  Frisbie,  18  Cal.  403,  holding,  further, 
several  judgment  recoverable  in  action  on  joint  assessment,  where  only 
one  liable;  Oakland  v.  Whipple.  39  Cal.  115,  holding  remedy  not  con- 
fined to  seizure  and  sale  nor  to  enforcement  of  lien  by  action ;  concurring 
opinion  in  S.  F.  Gas  Co.  v.  Brickwedel,  62  Cal.  646,  as  to  offset  of  amount 
due  for  taxes  against  demand  against  city;  San  Luis  Obispo  v.  Hen- 
dricks, 71  Cal.  245,  applying  rule  to  license  tax,  as  to  bar  by  limita- 


Digitized  by 


Google        — 


16  Cal.  345-357  Notes  on  California  Reports.  84^ 

tion;  Dubuque  v.  Illinois  etc.  Co.,  3!)  Iowa,  61,  74,  holding  right  ta 
collect  by  suit  implied  from  right  to  levy;  State  v.  Georgia  Co.,  112: 
N.  C.  37,  holding  right  to  collect  by  action,  cumulative;  dissenting^ 
opinion  in  Henry  v.  Garden  City  Bank  etc.  Co.,  145  Cal.  60,  majority 
holding  where  prior  mortgage  foreclosed  and  purchased  at  sale  and 
redeemed  property  from  sale  under  taxes  levied  on  second  mortgage, 
he  cannot  recover  amount  so  paid  from  second  mortgagee.  Distin- 
guished in  Perry  v.  Washburn,  20  Cal.  351,  holding  a  tax  not  a  "debt"^ 
under  Legal  Tender  Act;  State  v.  Yellow  Jacket  etc.  Co.,  14  Nev.  242,. 
250,  ruling  similarly,  upon  point  of  joinder  of  several  years'  taxes  ia 
one  complaint;  Hanson  Co.  v.  Gray,  12  S.  Dak.  125,  126,  76  Am.  St. 
Rep.  692,  holding  taxes  not  so  collectible  under  local  statutes.  Cited, 
also,  in  note  to  Johnson  v.  Howard,  98  Am.  Dec.  670,  as  to  nature  of 
tax  as  debt;  and  to  Richards  v.  Commissioners,  42  Am.  St.  Rep.  656,. 
on  general  subject. 

Taxation. — Assessment  may  be  made  prima  facie  evidence  of  reg- 
ularity of  proceedings,  p.  344. 

Cited  to  same  effect  in  Guy  v.  Washburn,  23  Cal.  116,  holding  also' 
assessment  roll  not  vitiated  by  failure  to  complete  "alphabetical  in- 
dex"; dissenting  opinion  in  McCready  v.  Sexton,  29  Iowa,  415,  maia 
opinion  holding  act  unconstitutional  making  deed  conclusive  as  to  essen- 
tial prerequisites;  aliter,  as  to  nonessential  or  directory  provisions. 
Cited,  also,  in  note  to  Polk  v.  Rose,  89  Am.  Dec.  778,  and  to  Curl  v. 
Watson,  95  Am.  Dec.  766,  upon  recitals  in  tax  deeds  as  evidence. 

Tax  Suits. — Cost  of  advertising  and  percentage  are  recoverable,  p.. 
344. 

Cited  to  same  effect  in  People  v.  Todd,  23  Cal.  184;  note  to  Dell  v. 
Marvin,  79  Am.  St.  Rep.  179,  on  attorney's  fees. 

16  Cal.  345-350.    DOWNER  v.  FORD. 

Declarations  in  recognition  of  another's  title  held  to  create  estop- 
pel, p.  350. 

Cited  in  Carson  v.  Broady,  56  Neb.  651,  71  Am.  St.  Rep.  693,  holding- 
tenant  estopped  to  deny  landlord's  title;  Carter  v.  Town,  60  Tex.  638, 
on  point  that  deceased  husband's  declarations  as  to  character  of  his- 
possession  are  admissible  by  wife  claiming  from  him. 

16  Cal.  350-357.    RUSS  v.  MEBIUS. 

Resulting  Trust  does  not  arise  from  purchase  by  parent  in  child's- 
name,  p.  355. 

Cited  in  Spitler  v.  Kaeding,  133  Cal.  502,  holding  loan  of  money  by 
father  and  taking  note  and  mortgage  in  child's  name,  to  be  prima  facie- 
evidence  of  gift  to  child;  Faylor  v.  Faylor,  136  Cal.  95,  but  holding 
presumption  as  to  advancement  rebutted  under  facts  stated. 
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Resulting  Trust  for  want  of  consideration  cannot  be  established  by 
parol  evi  lence  where  deed  states  consideration,  p.  356. 

Cited  to  same  effect  in  Feeney  v.  Howard,  70  Cal.  530,  12  Am.  St. 
Hep.  1G(»:  Acker  v.  Priest,  92  Iowa,  617;  Morrall  v.  Waterson,  7  Kan. 
"207,  where  nile  applied  to  parol  agreement  by  grantee  to  hold  land 
in  trust  for  grantor;  and  in  Moore  v.  Jordan,  65  Miss.  234,  7  Am.  St. 
Kep.  642,  where  nominal  consideration  recited  and  habendum  declared 
use  to  grantor's  children.  Distinguished  in  Bayles  v.  Baxter,  22  Cal. 
J579,  holding  parol  evidence  admissible  to  prove  trust  where  deed  taken 
in  name  of  other  than  real  purchaser;  Brison  v.  Brison,  75  Cal.  532, 
7  Am.  St.  Rep.  195,  where  similar  evidence  admitted  to  show  trust 
arising  from  fraud.  Cited,  also,  in  notes  to  Neill  v.  Keese,  51  Am. 
Dec.  758,  759,  upon  rseulting  trusts  as  in  main  case,  and  at  760,  as  to 
admissibility  of  parol  evidence  in  reference  thereto;  note  to  Jackson 
V.  Cleveland,  90  Am.  Dec.  271,  as  to  admissibility  of  such  evidence  to 
-contradict  recital  as  to  consideration,  to  raise  resulting  trust;  and  in 
Hurt  V.  Wilson,  28  Cal.  637,  87  Am.  Dec.  144,  holding  no  trust  created 
expressly  or  by  implication,  under  facts  stated.  Distinguished  in  Brooks 
V.  I'nion  Trust  etc.  Co.,  146  Cal.  137,  parol  evidence  is  admissible  to 
establish  resulting  trust  in  realty  arising  under  Civil  Code  section  853, 
though  money  consideration  recited,  which  was  not  in  fact  paid  by 
trustees. 

16  Cal.  357-358.    PETERS  v.  FOSS. 

New  Trial. — Ruling  on  motion  not  disturbed  except  for  plain  abuse 
of  discretion,  p.  358. 

Cited  to  same  effect  in  Lestrade  v.  Barth,  17  Cal.  289,  where  granted 
to  allow  defendant  to  amend  answer;  Mange  v.  Heringhi,  26  Cal.  581; 
Pico  v.  Cohn,  67  Cal.  260,  and  Breckenridge  v.  Crocker,  68  Cal.  404, 
where  ground  of  motion  was  insufficiency  of  evidence;  and  In  re  Car- 
riger,  104  Cal.  84,  and  Murray  v.  Heinze,  17  Mont.  358,  where  motion 
granted  on  that  ground.  Distinguished  in  Patterson  v.  Ely,  19  Cal. 
36,  where  motion  made  on  ground  of  surprise. 

Amendments  of  Pleadings  should  be  allowed,  to  promote  substan- 
tial justice,  p.  358. 

Cited  to  same  effect  in  Lestrade  v.  Barth,  17  Cal.  289,  where  new 
trial  granted  for  that  purpose;  Farmers'  etc.  Bank  v.  Stover,  60  Cal. 
396,  holding  it  error  to  refuse  amendment  to  answer,  alleging  novation; 
Burns  v.  Scooffy,  98  Cal.  276,  holding  it  error  to  strike  out  answer  as 
insufficient  where  application  to  amend  made;  and  in  McCausland  v. 
Ralston,  12  \ev.  203,  where  application  to  amend  answer  was  made 
after  testimony  closed. 

16  Cal.  358-366.     PEOPLE  v.  ABBOTT. 

Usurpation  of  Office. — Complaint  need  not  establish  right  of  relator 
to  the  office,  p.  364. 
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Cited  to  same  effect  in  People  v.  Fleming,  100  Cal.  541,  38  Am.  St. 
Rep.  313;  People  v.  Reclamation  Dist.,  121  Cal.  520,  sustaining  com- 
plaint against  reclamation  district;  People  v.  Campbell,  138  Cal.  17, 
holding  interest  of  relator  immaterial;  dissenting  opinion  in  People 
V.  Superior  Court,  114  Cal.  478,  a  mandamus  proceeding;  Town  v.  State, 
29  Fla.  140,  and  in  People  v.  Cooper,  139  111.  488,  holding  further  as  to- 
form  of  information;  People  v.  Mclntyre,  10  Mont.  168;  and  People 
V.  Clayton,  4  Utah,  432  and  at  436  on  point  that  defendant  must  estab- 
lish his  title. 

Statutory  Constmction. — Title  of  act  may  be  resorted  to  to  deter- 
mine meaning  if  doubtful,  p.  365. 

Cited  to  same  effect  in  State  v.  Conkling,  19  Cal.  512;  and  in  People 
V.  San  Francisco,  36  Cal.  602,  holding,  however,  that  body  of  act  con- 
trols, and  first  section  is  governed  by  the  succeeding  ones. 

General  citation:  Petterson  v.  Board  of  Pilot  Comm'rs,  24  Tex.  Civ. 
App.  42. 

16  Cal.  367-368.    CORNELL  y.  GALLAGHER. 

Administrator. — Surviving  partner  cannot  be  appointed  although  de- 
cedent's brother,  p.  367. 

Cited  in  note  to  Berry  v.  Hamilton,  54  Am.  Deo.  521,  as  to  who  may 
be  administrator.  Cited,  also,  in  Perrin  v.  Lepper,  72  Mich.  556,  upoa 
subject  of  power  of  equity  over  trustees  for  violation  of  trusts. 

16  Cal.  368.    MENDIOCA  v.  ORR. 

Appeals. — Service  of  notice  may  be  shown  by  affidavit,  p.  368. 

Cited  to  same  effect  in  Dalzell  v.  Superior  Court,  67  Cal.  454,  hold- 
ing affidavit  insufficient  as  to  constructive  service  in  attorney's  absence. 

16  Cal.  369-372.    PEOPLE  v.  STONE. 

Larceny. — Taking  one's  own  property  is,  if  done  with  intent  to  charge 
bailee,  p.  371. 

Cited  to  same  effect  in  People  v.  Thompson,  34  Cal.  072,  holding^ 
crime  dependent  on  intent;  Jones  v.  Jones,  71  Cal.  92,  where  applied 
to  taking  by  son  from  mother's  guardian;  People  v.  Raschke,  73  CaL 
383,  where  accused  had  obtained  possession  of  goods  under  contract 
by  which  title  w^as  to  pass  when  note  paid;  Bruley  v.  Rose,  57  lowa^ 
655,  where  pledgor  had  taken  from  pledgee;  Taylor  v.  State,  7  Tex. 
App.  661,  662,  a  case  of  pledge,  holding  evidence  admissible  as  to  de- 
fendant's intent  in  the  taking;  and  in  note  to  State  v.  Homes,  57  Am. 
Dec.  278,  upon  larceny  of  one's  own  property. 

16  Cal.  372-375.     STUART  v.  LANDER.     76  Am.  Dec.  538. 

Pleadings  in  justices'  court  must  be  construed  with  great  liberality^ 
p.  374. 

Cited  to  same  effect  in  Aucker  v.  McCoy,  56  Cal.  526,  holding  further 
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defective  complaint  did  not  go  to  jurisdiction  of  court  so  as  to  inval- 
idate execution  sale;  Lataillade  v.  Santa  Barbara  etc.  Co.,  58  Cal.  (5, 
as  to  complaint  in  action  for  rent;  Montgomery  v.  Superior  Court,  68 
Cal.  410,  an  action  for  money  borrowed,  where  defendant  did  not  demur, 
and  holding  further  complaint  need  not  be  subscribed. 

Judgment  is  Contract  and  may  he  sued  on  as  such,  p.  375. 

Cited  to  same  effect  in  Bean  v.  Loryea,  81  Cal.  153,  as  to  discharge 
in  insolvency  from  judgment  held  by  nonresident;  Dore  v.  Thornburgh, 
90  Cal.  66,  25  Am.  St.  Rep.  101,  and  in  note  102,  as  to  bar  of  statute  of 
limitations;  Rowe  v.  Blake,  99  Cal.  170,  37  Am.  St.  Rep.  46,  allowing 
independent  action  on  decree  of  foreclosure;  Simpson  v.  Cochran,  23- 
Iowa,  83,  92  Am.  Dec.  412,  where  period  for  execution  on  judgment  on 
note  had  not  expired;  Sheehan  etc.  Co.  v.  Sims,  28  Mo.  App.  67,  hold- 
ing, however,  that  all  judgment  debtors,  if  joint,  must  be  made  defend- 
ants in  second  suit,  and  further  as  to  power  of  court  to  prevent  vex- 
atious and  oppressive  exercise  of  right;  Eldridge  v.  Aultman,  35  Neb. 
885,  37  Am.  St.  Rep.  477,  holding  remedy  by  execution  on  domestic 
judgment  not  exclusive;  dissenting  opinion  in  McDonald  v.  Dickson, 
87  N.  C.  410,  main  opinion,  however,  holding  judgment  not  contract 
as  to  doctrine  of  part  payment  thereon  to  remove  bar  of  statute  of 
limitations;  and  in  Clever  v.  Brooks,  29  Greg.  207,  as  to  right  to  at- 
tachment in  suit  on  foreign  deficiency  judgment  in  foreclosure.  Dis- 
tinguished in  Pipzel  v.  Russel,  4  Greg.  127,  holding  right  to  sue  on 
judgment  not  absolute,  unless  particular  circumstances  of  necessity 
for  independent  action  shown;  and  denying  right  where  power  of  levy 
lost  by  unexplained  delay  of  creditor.  Cited,  also,  on  general  subject 
in  note  to  (lUtta  Percha  etc.  Co.  v.  Mayor,  2  Am.  St.  Rep.  414. 

Amendment  of  Answer  to  permit  plea  of  statute  of  limitations  is 
not  allowable  after  answer  to  merits,  p.  375. 

Cited  in  Harney  v.  Corcoran,  60  Cal.  316,  and  Bank  v.  Heron,  122 
Cal.  110,  sustaining  refusal  to  allow  amendment  antagonistic  to  orig- 
inal answer;  Kraft  v.  (ilreathouse,  1  Idaho,  258,  on  point  that  plea  of 
statute  cannot  be  raised  for  first  time  on  appeal  from  default  judg- 
ment. 

16  Cal.  375-377.    KLOCKENBAUM  v.  PIERSON. 

Notice  of  Protest,  if  unsigned  by  notary  or  otherwise,  is  insufficient 
to  charge  indorser,  p.  376. 

Cited  to  same  effect  in  Bank  v.  Dibrell,  91  Tenn.  302,  holding,  how- 
ever, irregularity  waived  by  promise  to  pay  note  after  knowledge  of 
discharge  by  reason  thereof. 

16  Cal.  377-378.    ELLIOTT  v.  SHAW. 

Judgment  by  Default. — Showing  to  set  aside  held  insufficient,  p. 
377. 
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Cited  in  People  v.  Rains,  23  Cal.  129,  holding  insufficient  excuse  of 
miscalculation  of  time  when  pleading  due;  Whiteside  v.  Logan,  7  Mont. 
383,  ruling  similarly  and  holding  further  matter  entirely  dissretionary; 
dissenting  opinion  in  Horton  v.  New  Pass  etc.  Co.,  21  Nev.  193,  main 
opinion,  however,  holding  failure  to  file  pleading  through  attorney's 
absence,  excusable  neglect.  Distinguished  in  Jansen  v.  Barbour,  12  Mont. 
^75,  holding  no  abuse  of  discretion  to  grant. motion  based  on  miscal- 
culation, or  to  grant  leave  to  renew  it  to  show  additional  grounds 
therefor.  Cited,  also,  in  note  to  Burnham  v.  Hays,  58  Am.  Dec.  398, 
as  to  surprise,  inadvertence,  and  excusable  neglect. 

16  Cal.  378.  BARBER  y.  BARBER. 

Divorce  Decree  cannot  prohibit  remarriage  in  absence  of  statute,  p. 
378. 

Cited  to  same  effect  in  Baughman  v.  Baughman,  32  Kan.  544,  where 
jstatute  existed  but  was  not  violated;  Wiley  v.  W^iley,  22  Wash.  119,  79 
Am.  St.  Rep.  926,  holding  statute  prohibiting  remarriage  to  have  no  ex- 
traterritorial effect.  Distinguished  in  Musick  v.  Musick,  88  Va.  17,  hold- 
ing valid,  under  statute,  decree  prohibiting  marriage  until  further  order 
of  court,  and  holding  statute  constitutional.  Cited,  also,  in  note  to 
Boykin  v.  Rain,  65  Am.  Dec.  357,  as  to  effect  of  divorce  decree  on  right 
to  remarry. 

16  Cal.  379-380.   CASTRO  v.  WETMORE. 

Pleading. — Denial  of  date  of  execution  and  delivery  of  note  raises 
no  material  issue,  p.  380. 

Cited  to  same  effect  in  Caulfield  v.  Stevens,  17  Cal.  571,  as  to  denial 
of  time,  amount,  and  work  in  action  for  services;  Landers  v.  Bolton,  26 
Cal.  418,  where  denial  went  to  consideration,  and  not  fact,  of  convey- 
ance; and  in  Doll  v.  Good,  38  Cal.  290,  where  conjunctive  form  of  denial 
used,  and  holding  denial  of  mere  literal  truth  of  allegation  insufficient. 

16  Cal.  381-382.   KITTRIWGE  v.  STEVENS.   S.  C.  on  second  appeal,  23 
Cal.  283. 

16  Cal.  383-384.   ROACH  v.  GRAY. 

Mining  Rules. — Evidence  of  held  not  improper  under  facts,  p.  384. 

Cited  in  note  of  McClintock  v.  Bryden,  63  Am.  Dec.  93,  on  proof  of 
mining  customs,  and  at  p.  104  as  to  effect  on  rights. 

10  Cal.  385-386.  PEOPLE  v.  WOLF. 

Bail  Bond. — Liability  on,  attaches  when  bond  declared  forfeited  by 
proper  court,  p.  385. 

Cited  to  same  effect  in  People  v.  Smith,  18  Cal.  499,  considering  (as  in 
main  case)    offer  to  appear  by  attorney ;  People  v.  Penniman,  37   Cal.   273, 


Digitized  by 


Google 


849  Notes  on  California  Reports.  16  Cal.  386-398 

holding  liability  not  affected  by  failure  to  indorse  approval  of  magis- 
trate on  bond;  State  v.  Biesman,  12  Mont,  15,  applying  rule  to  recogni- 
zance on  appeal  after  judgment  for  fine;  holding  liability  to  attach  on 
defendant's  release  and  that  complaint  need  not  allege  demand  on  sure- 
ties; and  in  United  States  v.  Eldridge,  5  Utah,  173,  holding  further  as 
to  waiver  by  sureties  of  rights  arising  from  irregularities  in  proceed- 
ings. 

16  Cal.  386-389.  EDMONDSON  v.  MASON. 

County  Clerk  must  furnish  certified  copies  when  fees  are  tendered,  p. 
388. 

Approved  in  Potter  v.  Talkington,  5  Idaho,  319,  district  court  clerk 
need  not  certify  transcript  on  appeal  unless  legal  fees  for  copying  and 
certification  tendered  to  him. 

Distinguished  in  Lick  v.  Madden,  25  Cal.  212,  holding  that  where  pre- 
payment not  demanded  clerk  cannot  afterward  refuse  to  issue  attach- 
ment. 

Service  of  Injunction. — ^Mode  of,  stated,  p.  388. 

Cited  in  Golden  Gate  etc.  Co.  v.  Superior  Court,  65  Cal.  190,  on  point 
that  service  can  be  made  by  any  person  competent  to  serve  summons. 

16  Cal.  389-392.   FAGG  v.  CLEMENTS. 

Justice's  Court. — Jurisdiction  of  person  is  sufficiently  shown  against 
collateral  attack  by  recitals  in  certificate  of  service,  p.  392. 

Cited  to  same  effect  in  Gregory  v.  Bovier,  77  Cal.  123,  and  in  Fulker- 
8on  V.  Davenport,  70  Mo.  546,  holding  residence  presumable  from  place 
of  service;  but  distinguished  as  to  this  in  Jolley  v.  Foltz,  34  Cal.  328, 
holding,  however,  parol  evidence  admissible  to  support  the  presumption 
and  in  aid  of  judgment;  cited  in  Miller  v.  Smith,  115  Mich.  431,  69  Am. 
St.  Rep.  587,  quoting  Fulkerson  v.  Davenport,  70  Mo.  546. 

16  Cal.  392-398.   McCLOUD  v.  O'NEALL. 

New  Trial. — Competency  of  witness  cannot  be  considered  when  motion 
based  on  insufficiency  of  evidence,  p.  397. 

Cited  in  Williams  v.  Hawley,  144  Cal.  102,  as  to  incompetent  docu- 
mentary evidence;  to  same  effect  in  Pierce  v.  Jackson,  21  Cal.  641;  Jan- 
aon  V.  Brooks,  29  Cal.  223;  and  see  Ashton  v.  Dashaway  Assn.,  84  Cal. 
70. 

Incompetency  of  Evidence  cannot  be  considered  where  no  objection 
raised  at  trial,  p.  397. 

Cited  to   same  effect  in   Tebbs   v.  Weatherwax,  23   Cal.   60,  and  in 

Frauenthal  v.  Bridgeman,  50  Ark.  350,  as  to  admission  of  parol  evidence 

to  vary  writing;  Janson  v.  Brooks,  29  Cal.  223,  as  to  evidence  of  entry; 

Wright  v.  Roseberry,  81  Cal.  01,  upon  question  of  best  evidence;  and  in 

Xotes  Cal.  Rep.— 54 
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Watt  V.  Nevada  etc.  Co.,  23  Nev.  163,  as  to  suflSeiency  of  evidence  ad- 
mitted, to  sustain  findings. 

Where  Party  Seeking  to  Set  Aside  Verdict  is  not  in  position  to  take 
advantage  of  error,  he  cannot  object  to  admission  of  evidence,  p.  397. 

Approved  in  Betz  v.  People's  Bldg.  etc.  Assn.,  23  Utah,  605,  where 
plaintiff  does  not  appeal  he  cannot  have  reviewed  a  ruling  against  him 
to  which  he  objected. 

16  Cal.  398-403.    COLLINS  v.  MONTGOMERY. 

Parties — Corporation. — ^Attachment  in  action  against  individual  stock- 
holders will  not  reach  corporate  property,  p.  403. 

Cited  to  same  effect  in  Curtis  v.  Murry,  26  Cal.  635,  applying  rule  to 
judgment  where  corporation  not  made  defendant  by  corporate  name. 

16  Cal.  403-423.   CHAPIN  v.  BRODER. 

'  Costs  are  waived  unless  cost  bill  properly  tiled;  and  clerk  has  no  au- 
thority otherwise  to  include  them  in  judgment,  p.  418. 

Cited  in  Galindo  v.  Roach,  130  Cal.  390,  disallowing  amendment  to 
cost  bill  after  statutory  period  for  filing,  where  excusable  neglect  not 
asserted;  Eraeric  v.  Alvarado,  64  Cal.  590,  on  point  that  under  the 
statute,  sale  under  judgment  in  which  costs  were  added  after  entry, 
passed  no  title;  Riddell  v.  Harrell,  71  Cal.  260,  holding  void  a  judg- 
ment for  costs  entered  by  clerk  without  filing  or  service  of  cost  bill; 
Hotchkiss  V.  Smith,  108  Cal.  287,  upon  point  that  sheriflfs  fees  on  at- 
tachment are  not  recoverable  on  executon  when  not  included  in  cost 
bill;  Cantwell  v.  McPherson,  2  Idaho,  1047,  on  main  proposition;  to 
same  effect  in  Orr  v.  Haskell,  2  Mont.  353,  354,  where  clerk  did  not  fill 
blank  in  judgment  within  legal  time  therefor;  concurring  opinion  in 
Howard  v.  Richards,  2  Nev.  135  (cited  in  90  Am.  Dec.  524),  holding 
further  as  to  proper  remedy  in  case  of  such  error.  Distinguished  in  An- 
toine  Co.  v.  Ridge  Co.,  23  Cal.  222,  holding  costs  insertable  within  two 
days  after  taxation  under  amendment  to  statute. 

Appeal. — Lien  of  judgment  is  not  extended  by,  where  undertaking  in- 
sufficient, p.  420. 

Cited  in  Savings  etc.  Co.  v.  Bear  Valley  etc.  Co.,  89  Fed.  39,  holding 
lien  not  extended  by  appointment  of  receiver  or  by  agreement. 

Distinguished  in  Englund  v.  Lewis,  25  Cal.  352,  holding  lien  extended 
where  appeal  properly  taken. 

Decree  in  Foreclosure  may  contain  personal  judgment  against  mort- 
gagor, p.  422. 

Cited  to  same  effect  in  Hobbs  v.  Duff,  23  Cal.  623,  and  in  Culver  v. 
Rogers,  28  Cal.  524,  holding  further  such  judgment  not  lien  on  general 
prooerty  till  deficiency  judgment  docketed;  Englund  v.  Lewis,  25  Cal. 
349  (cited  in  Blum  v.  Keyser,  8  Tex.  Civ.  App.  678),  holding  judgment 


Digitized  by 


Google 


851  Notes  on  California  Reports.  16  Cal.  423-434 

personal  and  to  have  become  lien  when  docketed;  Hibbord  v.  Smith,  50 
Cal.  518,  519,  holding  further  general  lien  attaches  on  return  of  de- 
ficiency, and  that  main  case  overruled  by  Englund  v.  Lewis,  supra,  as  to 
opinion  on  rehearing;  Frost  v.  Meetz,  52  Cal.  671,  following  Hibberd  v. 
Smith,  supra,  holding  further  as  to  power  to  correct  mistake  in  com- 
putation as  to  amount  of  deficiency;  Leviston  v.  Henninger,  77  Cal.  463, 
on  point  that  validity  of  execution  on  deficiency  judgment  depends  on 
docketing  of  judgment  and  on  sheriff's  return;  Weil  v.  Howard,  4  Nev. 
389,  following  principle  in  Hobbs  v.  Duff,  supra,  and  criticising  Eng- 
lund V.  Lewis,  supra;  Bell  v.  Gilmore,  25  N.  J.  Eq.  107,  also  following; 
Hobbs  V.  Duff,  supra,  holding  further  on  point  as  to  when  decree  has. 
force  of  judgment.  Distinguished  in  Cormerais  v.  Genella,  22  Cal.  125,, 
as  having  no  application  to  decree  under  then  statute,  but  holding  that 
personal  judgment  cannot  be  docketed  or  become  general  lien  until  after- 
sale. 

16  Cal.  423431.   CORNWALL  v.  CULVER. 

Mexican  Grant. — Ejectment   will  lie  for  land  within  boundaries  of,, 
though  not  surveyed,  p.  429. 

Cited  to  same  effect  in  Riley  v.  Heisch,  18  Cal.  199,  201,  as  to  Sutter 
grant;  Soto  v.  Kroder,  19  Cal.  97,  holding  action  not  defeated  by  want, 
of  approval  by  departmental  assembly  or  other  circumstances;  Mahoney 
V.  Van  Winkle,  21  Cal.  577,  where  grant  was  of  specific  tract  known  by- 
particular  name;  and  holding  further  (579)  as  to  effect  of  noncom- 
pliance w^ith  conditions  of  grant;  Thornton  v.  Mahoney,  24  Cal.  580,  as: 
to  grant  of  specific  quantity  within  area  of  larger  tract;  Love  v.  Shart- 
zer,  31  Cal.  494,  holding  immaterial  the  question  whether  title  was  per- 
fect or  inchoate;  Rich  v.  Maples,  33  Cal.  108,  applying  rule  in  action 
under  Stat.  1858,  p.  345;  Shanklin  v.  McNamara,  87  Cal.  381,  applying 
rule  to  patentee  under  act  of  Congress  of  July  23,  1866,  and  holding 
further  as  to  confiict  with  Swamp  Land  Act;  Van  Reynegan  v.  Bolton, 
95  U.  S.  36  (cited  in  Frasher  v.  O'Connor,  115  U.  S.  108)  holding  action 
maintainable  by  grantee  as  to  entire  tract  before  its  segregation,  even 
as  against  preemptioner ;  and  in  Montgomery  v.  Bevans,  1  Sawy.  682, 
as  to  effect  of  statute  of  limitations  of  1863. 

16  Cal.  432-434.   DOLL  v.  FELLER. 

Ejectment. — Description  of  premises  in  complaint  held  sufficient,  p, 
434. 

Cited  in  Beard  v.  Federy,  3  Wall.  494,  holding  description  of  prop- 
erty by  name  sufficient,  and  holding  further  as  to  general  requisites 
of  complaint. 

Judgment  may  be  aflfirmed  on  remission  of  damages,  p.  434. 

Cited  to  same  effect  in  Muller  v.  Boggs,  25  Cal.  187,  as  to  judgment 
in  ejectment  for  excessive  share  of  rents  and  profits;  and  in  Tenny  v. 
Mulvaney,  9  Oreg.  418,  as  to  verdict  for  damages  for  breach  of  contract. 
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'  16  Cal.  435.   PEOPLE  v.  WOOSTER. 

Demurrer  to  Indictment. — ^Appeal  from  order  sustaining  held  waived 
by  failure  to  except,  p.  435. 

Distinguished  in  People  v.  Lee,  107  C«l.  478,  holding  no  waiver  by 
submission  by  court  to  another  grand  jury,  exception  being  taken  to 
order  on  demurrer. 

16  Cal.  436-440.   PEOPLE  v.  NORTON. 

Substitution  of  Attorney  held  proper  under  facts,  p.  440. 

Cited  in  Woodbury  v.  Nevada  etc.  Co.,  121  Cal.  166,  and  Gage  v.  At- 
water,  136  Cal.  172,  on  point  that  court  must  order  substitution  when 
requested  under  Code  of  Civil  Procedure,  284;  Houghton  v.  Steele,  58 
Cal.  424,  holding  substitution  of  attorney  and  dismissal  by  him,  to  con- 
stitute prevention  of  performance,  under  facts. 

Mandamus  lies  to  compel  substitution  of  attorney  by  court,  p.  440. 

Cited  in  Courtwright  v.  Bear  River  etc.  Co.,  30  Cal.  579,  as  instance  of 
original  jurisdiction  of  supreme  court  in  mandamus  proceedings;  and  in 
Rundberg  v.  Eelcher,  118  Cal.  590,  holding,  however,  no  facts  shown  suffi- 
cient to  support  application. 

16  Cal.  451-461.  BROWN  v.  SAN  FRANCISCO. 

Pueblo  Lands. — Grants  of  could  be  made  by  governor  and  depart- 
mental assembly,  p.  457. 

Cited  in  Steinbach  v.  Moore,  30  Cal.  506,  on  point  that  such  grants 
required  presentation  and  confirmation  by  board  of  land  commissioners; 
Singleton  v.  Touchard,  1  Black,  345,  as  to  grants  of  common  or  pasture 
lands  of  pueblo;  and  in  San  Francisco  v.  Canavan,  42  Cal.  556,  as  to 
power  of  legislature  over  lands  of  city  as  successor  of  pueblo. 

16  Cal.  461-473.   GOODENOW  v.  EWER.   76  Am.  Dec.  540. 

Mortgage  Creates  Lien  only  and  does  not  pass  title  either  before  or 
after  condition  broken,  p.  467. 

Cited  in  Warner  v.  Freud,  138  Cal.  655,  noted  under  McMillan  v. 
Richards,  9  Cal.  365;  note  on  general  subject  to  Fields  v.  Clayton,  67 
Am.  St.  Rep.  193;  London  etc.  Bank  v.  Dexter,  Horton  &  Co.,  126  Fed. 
607,  in  action  by  mortgagee  who  purchased  property  on  foreclosure  to 
cut  off  right  of  redemption  of  one  not  party  to  suit,  but  in  privity  with 
a  defendant  therein,  decree  of  general  foreclosure  and  resale  may  be 
made  under  prayer  for  general  relief;  Lord  v.  Morris,  18  Cal.  488,  holding 
mortgage  barred  with  note;  Diitton  v.  Warschauer,  21  Cal.  621,  82  Am. 
Dec.  767  (and  see  note  775),  as  to  mortgagee's  interest  after  condition 
broken,  holding  rule  to  apply  to  mortgages  prior  to  act  of  1851;  Jack- 
son V.  Lodge,  36  Cal.  39,  applying  rule  to  mortgage  in  form  of  absolute 
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deed,  and  holding  parol  evidence  admissible  to  show  fact;  Everett  v. 
Buchanan,  2  Dak.  Ter.  264.  Cited,  also,  in  Rice  v.  Kelso,  57  Iowa,  119,  as 
to  attaching  of  mortgage  on  after-acquired  title;  note  on  general  sub- 
ject, to  Johnson  v.  Shuman,  76  Am.  Dec.  488;  Boggs  v.  Fowler,  76  Am. 
Dec.  566;  Carroll  r.  Ballance,  79  Am.  Dec.  360;  Timms  v.  Shannon,  81 
Am.  Dec.  639;  Bank  v.  Anderson,  83  Am.  Dec.  396;  Grether  v.  Clark,  9 
Am.  St.  Rep.  494;  Cranston  v.  Crane,  93  Am.  Dec.  112,  as  to  nature  of 
equity  of  redemption;  Taber  v.  Hamlin,  93  Am.  Dec.  117,  as  to  mort- 
gage of  personalty. 

Foreclosure  Proceedings  are  necessary  to  devest  mortgagor's  title,  p. 
468. 

Cited  in  Stockton  etc.  Co.  v.  Harrold,  127  Cal.  619,  on  point  that  fore- 
closure cannot  be  effected  by  mere  answer. 

Cited  to  same  effect  in  Boggs  v.  Hargrave,  16  Cal.  563,  76  Am.  Dec. 
663,  as  to  grantee  of  undivided  interest;  San  Francisco  v.  Lawton,  18 
Cal.  475,  79  Am.  Dec.  189.  holding  further  that  adverse  titles  cannot  be 
liti<rflted  in  foreclosure  suit;  Burton  v.  Lies,  21  Cal.  91,  applying  rule  to 
wife's  interest  in  common  property;  Heyman  v.  Lowell,  23  Cal,  108, 
holding  further  as  to  right  to  bring  in  necessary  defendants  by  supple- 
mental complaint;  Alexander  v.  Greenwood,  24  Cal.  512,  applying  rule 
to  subsequent  judgment  creditor;  Harlan  v.  Rockerby,  24  Cal.  562,  hold- 
ing writ  of  assistance  improper  against  such  grantee,  if  not  made  a 
party;  Carpentier  v.  Williamson,  25  Cal.  161,  where  deed  to  grantee  was 
unrecorded  before  decree;  Siter  v,  Jewett,  33  Cal.  96,  denying  right  of 
junior  mortgagee  to  redeem  from  foreclosure  sale  under  first  mortgage, 
under  facts;  Kreichbaum  v.  Melton,  49  Cal.  56,  applying  rule  to  sub- 
sequent acquired  title  of  vendee  of  mortgagor  (as  to  which  see  also 
Goodenough  v.  Warren,  5  Sawy.  498,  10  Fed.  Cas.  590),  and  holding 
further  as  to  form  of  supplemental  complaint  to  reach  such  title;  Aid- 
rich  V.  Stephens,  49  Cal.  679,  upon  point  that  grantee's  title  should  be 
brought  in  by  motion  in  original  action,  and  not  by  new  action  (but  see 
Brackett  v.  Barnegas,  116  Cal.  284,  58  Am.  St.  Rep.  166),  and  upon  same 
point  in  Jeffers  v.  Cook,  58  Cal.  150,  and  Barnard  v.  Wilson,  66  Cal.  252, 
holding  motion  too  late;  dissenting  opinion  in  Bayley  v.  Mueh?,  65  Cal. 
350;  main  opinion  holding  heirs  of  deceased  mortgagor,  not  npccssary 
defendants;  Sichler  v.  I^ok,  93  Cal.  610,  distins^uishinj?,  howpv?r,  case 
of  lienor  after  mortgage;  Jordan  v.  Sayre,  24  Fla.  8,  as  to  nature  of 
foreclosure  decree,  distinguishing  main  case,  however,  as  to  efr?ct  of 
sale  as  satisfaction  of  debt,  and  as  to  right  to  bring  new  action  where 
necessary  parties  were  not  included  in  first;  Terrell  v.  Allison.  21  Wsll. 
293,  as  to  purchaser  before  foreclosure  suit,  holding  further  decree  not 
binding  on  his  successors,  although  latter  acquire!  after  suit  com- 
menced. Distinguished  in  Gutzeit  v.  Pennie,  98  Cal.  .*}21),  liolding  ad- 
ministrator of  deceased  mortgagor  not  neccssiiry  defon  Isint  where  prop- 
erty transferred.    Cited,  also,  on  general   subject   in   note   to  Stark  v. 
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Brown,  78  Am.  Dec.  709;  note  to  Street  v.  Beal,  85  Am.  Dec'  506;  Ber- 
lack  V.  Halle,  1  Am.  St.  Rep.  190;  as  to  necessity  of  joinder  of  subse- 
quent purchasers  and  encumbrancers;  Tucman  v.  Bell,  26  Am.  St.  Rep. 
43,  as  to  effect  of  decree  on  holders  of  equitable  interests;  O'Brien  v. 
Moffitt,  36  Am.  St.  Rep.  574,  as  to  defendants  in  foreclosure  suits;  and 
to  Hokanson  v.  Gunderson,  40  Am.  St.  Rep.  357,  as  to  rights  of  pur- 
chaser at  foreclosure  sale. 

Mistake  of  Law. — Equity  will  not  relieve  from,  unless  accompanied 
by  special  circumstances  of  fraud,  etc.,  p.  469. 

Cited  to  same  effect  in  Boggs  v.  Hargrave,  16  Cal.  565,  76  Am.  Dec. 
565,  566,  as  to  purchaser's  mistake  at  foreclosure  sale,  as  to  effect  of 
decree;  Kenyon  v.  Welty,  20  Cal.  641,  81  Am.  Dec.  138,  as  to  mutual 
supposition  based  on  supreme  court  decision;  Kopp  v.  Gunther,  95  Cal. 
74,  as  to  mistake  by  grantor  of  effect  of  his  trust  deed;  Deseret  etc. 
Bank  v.  Dinwoodey,  17  Utah,  60,  denying  reformation  under  facts 
stated;  Kyle  v.  Fehley,  81  Wis.  71,  29  Am.  St.  Rep.  .868,  granting  relief, 
howev'er,  in  case  of  misrepresentation  as  to  effect  of  deed;  note  to 
Storrs  V.  Barker,  10  Am.  Dec.  327,  and  Alabama  etc.  Co.  v.  Jones,  55 
Am.  St.  Rep.  519,  as  to  relief  based  on  ignorance  of  law;  and  to  Ken- 
yon V.  Welty,  81  Am.  Dec.  140,  and  to  Martin  v.  Hamlin,  100  Am.  Dec. 
187,  as  to  relief  in  equity  from  mistake  of  law. 

Foreclosure  Sale  may  be  vacated  for  irregularity  in  proceedings,  by 
court  in  which  action  is  pending,  p.  470. 

Cited  in  Bernheim  v.  Cerf,  123  Cal.  171,  holding  relief  gran  table  under 
Code  of  Civil  Procedure,  section  473,  without  new  trial. 

Tenant  in  Common  in  possession  is  liable  to  his  cotenants  for  rents 
received  from  tenants  of  land.  p.  471. 

Cited  to  same  effect  in  Abel  v.  Love,  17  Cal.  237,  as  to  ditch  prop- 
erty rented  to  others;  Howard  v.  Throckmorton,  59  Cal.  87,  distinguish- 
ing between  liability  for  rents  and  profits  made  and  for  those  received; 
Holloway  v.  Holloway,  97  Mo.  640,  enforcing  liability  when  tenant 
ouste.l,  extending  to  share  of  moneys  paid  by  him  to  discharge  en- 
cumbrances; In  re  Tyler,  40  Mo.  App.  384,  holding  tenant  in  possession 
liable  for  rents,  when  he  is  guardian  for  the  cotenant;  Shirley  v.  Good- 
nough,  15  Oreg.  643,  as  to  liabilitj*  of  oo-owners  of  horse  to  account  with 
each  other;  and  in  Marx  v.  (Joodnough,  16  Oreg.  32,  as  to  like  liability 

r's  interest.  Distinguished  in  McCord  v. 
9  Am.  Rep.  696,  holding  tenant  in  com- 
acting  ore  or  for  waste,  where  cotenant 
e  to  Chambers  v.  Chambers,  14  Am.  Dec. 
t.  Rep.  418,  421;  Ward  v.  Ward,  52  Am. 
t;  Robinson  v.  McDonald,  62  Am.  Dec 
mants  for  repairs;  Pico  v.  Columbet,  73 
8  Am.  Dec.  666;  Israel  v.  Israel,  96  Am. 
s  and  profits. 
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16  Cal.  473-504.  STUART  v.  ALLEN.   76  Am.  Dec.  551. 

Administrator's  Power  to  bind  estate  discussed,  p.  498. 

Cited  in  note  to  Schlecker  v.  Hemenway,  52  Am.  St.  Rep.  121,  on  same 
subject. 

Probate  Decree  cannot  be  attacked  collaterally  for  irregularities  or 
defects,  p.  499. 

Cited  in  Bank  v.  Ward,  118  Mich.  100,  applying  rule  to  sale  for  taxes 
on  p?tition  of  auditor  general  under  local  statutes;  note  to  Iverson  v. 
Loberg,  79  Am.  Dec.  366,  and  to  Fitzgibbons  v.  Lake,  81  Am.  Dec.  304, 
on  general  subject. 

Petition  for  Probate  Sale — ^Jurisdictional  Facts. — Substantial  compli- 
ance with  statute  is  sufficient,  p.  500. 

Cited  to  same  effect,  holding  petition  sufficient,  in  Estate  of  Bentz. 
36  Cal.  089;  Cited  in  Estate  of  Heydenfeldt,  127  Cal.  458,  and  in  Cot- 
ton V.  Holloway,  96  Ala.  353,  as  to  insufficiency  of  personal  estate  to 
pay  debts;  Richardson  v.  Butler,  82  Cal.  176,  179,  16  Am.  St.  Rep.  103, 
105,  as  to  description  of  property;  Estate  of  Cook,  137  Cal.  189,  191,  but 
holding  general  reference  to  inventory  insufficient;  Laurey  v.  Sterling, 
41  Or.  527,  where  administrator's  petition  to  borrow  money  to  pay  debts 
states  facts  showing  need  of  certain  sum,  objection  that  court  records 
showed  lack  of  necessity  to  borrow  so  large  a  sum  not  considered  on 
collateral  attack.  Byrnes  v.  Douglass,  23  Nev.  87,  applying  principle  to 
petition  in  condemnation  proceedings;  Silverman  v.  Guldenfinger,  82  Cal. 
549,  on  collateral  attack,  as  to  value  of  property;  In  re  Arguello,  85  Cal. 
152,  as  to  allegations  of  separate  or  community  property,  holding  fur- 
ther omission  cured  by  recital  in  order;  Burris  v.  Adams,  96  Cal.  667, 
and  Nichols  v.  Lee,  1ft  Colo.  157,  where  considered  on  collateral  attack; 
Cotton  V.  Holloway,  96  Ala.  547,  discussing  general  rules  of  constniction 
of  statutes;  and  Sprigg  v.  Stump,  7  Sawy.  293,  294,  8  Fed.  Rep.  218, 
guardian's  sale,  as  to  ward's  income  and  personal  property,  dis- 
tinguishing, however,  between  guardian's  and  probate  sale.  Distinguished 
in  Wright  v.  Edwards,  10  Oreg.  303,  holding  petition  insufficient,  and 
further  that  jurisdiction  must  affirmatively  appear  in  petition.  Cited, 
also,  in  note  to  Long  v.  Burnett,  81  Am.  Dec.  427,  and  to  Lyne  v.  San- 
ford,  27  Am.  St.  Rep.  859,  as  to  power  of  probate  court  to  sell  realty; 
Morris  v.  Hoyle,  87  Am.  Dec.  246,  as  to  contents  of  petition  for  sale;  in 
Townsend  v.  Gordon,  19  Cal.  206,  as  to  addition  of  irrelevant  or  re- 
dundant matter,  and  in  Fitch  v.  Miller,  20  Cal.  383,  guardian's  sale,  as 
to  mistake  in  stating  amount  of  ward's  estate. 

Petition  for  Probate  Sale. — Description  by  reference  to  inventory  is 
sufficient,  p.  500. 

Cited  to  same  eflfect  in  Estate  of  Boland,  55  Cal.  313,  holding  peti- 
tion insufficient,  however,  because  not  stating  condition  of  property; 
Richardson  v.  Butler,  82  Cal.  179,  10  Am.  St.  Rep.  105.  Distinguished  in 
Townsend  v.  (iordon,  19  Cal.  207,  holding  petition  insufficient  where  ref- 
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erenoe  to  inventory  not  made  for  description;  Gregory  v.  Tabor,  19 
Cal.  400,  where  petition  itself  did  not  make  express  reference;  and  Wil- 
son V.  Hastings,  66  Cal.  244,  246,  where  reference  merely  made  "for 
greater  certainty"  no  description  etc.  appearing  in  petition. 

Minors. — Order  to  show  cause  on  probate  sale  may  be  served  on 
guardian  ad  litem,  p.  503. 

Cited  in  note  to  Smith  v.  Race,  81  Am.  Dec.  239,  on  point  that  minor 
heir  must  be  made  party  to  probate  sale  proceedings;  and  to  Townsend 
v.  Tallant,  91  Am.  Dec.  623,  as  to  necessity  for  appointment  of  guard- 
ian ad  litem  therein. 

16  Cal.  505-514.  DE  RUTTE  v.  MULDROW. 

Power  of  Attorney  construed  and  held  to  embrace  making  of  lease 
with  right  to  purchase,  p.  512. 

Cited  in  Jones  v.  Marks,  47  Cal.  247,  construing  same  power  to  em- 
brace executory  contract  of  sale,  and  holding  further  as  to  recording 
thereof;  Hunter  v.  Sacramento  etc.  Co.,  7  Saw^y.  500,  11  Fed.  Rep.  16, 
holding  same  power  not  to  extend  to  sale  of  land,  and  that  no  ratifica- 
tion of  sale  shown;  and  in  note  to  Billings  v.  Morrow,  68  Am.  Dec.  237, 
collecting  cases  in  which  power  construed. 

Contract  to  Make  Contract  is  valid.  Rule  applied  to  lease  with  privi- 
lege of  purchase,  p.  512. 

Cited  to  same  effect  in  Hall  v.  Center,  40  Cal.  68,  as  to  such  lease, 
and  holding  such  clause  specifically  enforceable;  Smith  v.  Phoenix  etc. 
Co.,  91  Cal.  330,  25  Am.  St.  Rep.  194,  holding,  further,  equitable  title 
in  vendee  under  lease,  and  following  Hall  v.  Center,  supra;  Black  v. 
Maddox,  104  Ga.  162,  as  to  specific  performance  of  option,  though  signed 
by  vendor  only;  Hayes  v.  O'Brien,  149  111.  419,  affirming  specific  per- 
formance of  such  clause,  where  lessor  had  sold  to  another  without  notice 
lessee;  Ide  v.  Leiser,  10  Mont.  12,  14,  24  Am.  St.  Rep.  20,  21,  as  to 
specific  performance  of  extended  option;  Sohroeder  v.  Gemeinder,  10 
Nev.  305,  following  Hall  v.  Center,  supra;  and  in  Clarno  v.  Grayson,  30 
Oreg.  120,  holding  option  to  purchase  mine  irrevocable. 

16  Cal.  514-533.   STATE  v.  POULTERER. 
Auctioneers. — Act  licensing  construed,  p.  521. 

Cited  in  State  v.  Conkling,  19  Cal.  509,  construing  same  and  amenda- 
tory acts. 

License  Tax  is  collectible  by  action  although  statute  gives  other 
means  of  enforcing  obligation,  p.  524. 

Cited  in  San  Francisco  v.  Heynemann,  71  Cal.  155,  as  to  liability  of 
sureties  on  bond  of  tax  collector.  Distinguished  in  Santa  Cruz  v.  Santa 
Cruz  etc.  Co.,  56  Cal.  150,  holding  carrier  not  liable  in  suit  for  license 
tax  where  no  license  issued. 
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StAtutory  Remedy  held  cumulative  and  not  exclusive,  p.  530. 

Cited  in  note  to  Benedict  v.  Brown,  56  Am.  Dec.  332,  on  same  subject. 

16  Cal.  533-559.   MOTT  v.  SMITH. 

Patent  to  Mexican  Grant  is  conclusive  as  to  validity  of  prior  proceed- 
ings against  United  States  and  claimants  under  it  and  against  col- 
lateral attack,  p.  548. 

Cited  to  same  effect  in  Pioche  v.  Paul,  22  Cal.  Ill,  as  to  collateral 
Attack  on  validity  of  grant;  Semple  v.  Hagar,  27  Cal.  170,  denying  right 
of  state  court  to  question  collaterally  decree  of  confirmation  by  federal 
eourts. 

Mexican  Grant. — Validity  is  established  by  voluntary  dismissal  of 
appeal  by  United  States  from  decree  of  land  commission,  p.  551. 

Cited  to  same  effect  in  Mahoney  v.  Van  Winkle,  21  Cal.  576,  as  to 
refusal  of  government  to  appeal. 

Acknowledgment. — "Consul"  as  used  in  statute  relative  to,  embraces 
vice-consuls  and  consuls-general,  p.  552. 

Cited  in  Morris  v.  Linton,  61  Xeb.  539,  as  to  acknowledgment  before 
consul-general. 

Certificate  of  Acknowledgment  is  prima  facie  evidence  of  official 
character  of  officer  making  it,  p.  552. 

Cited  to  same  effect  in  Calvin  v.  Palmer,  113  Cal.  55,  applying  rule  to 
certificate  to  map  by  officer  of  war  department;  Sargent  v.  Collins,  3 
Nev.  273,  as  to  certificate  of  notary  (distinguished  in  dissenting  opin- 
ion 285);  Evans  v.  Lee,  11  Nev.  197,  as  to  certificate  of  vice  consul- 
general. 

Identity  of  Person  is  presumed  from  identity  of  name  in  absence  of 
special  circumstances,  p.  554. 

Cited  to  same  effect  in  People  v.  Thompson,  28  Cal.  218.  as  to  iden- 
tity of  houses  named  in  two  counts  of  indictment;  Carleton  v.  Town- 
send,  28  Cal.  221,  as  to  grantee  and  grantor  in  successive  deeds  although 
residence  different  (as  to  which  see,  also,  Mackey  v.  Easton,  19  Wall. 
631),  holding,  further,  question  one  of  fact  for  jury;  Lee  v.  Murphy,  119 
Cal.  368,  as  to  identity  of  certifying  notary  and  mortgagee;  Summer  v. 
Mitchell,  29  Fla.  208,  30  Am.  St.  Rep.  116,  as  to  identity  of  witness  to 
deed  and  certifying  oflficer;  and  in  Stapleton  v.  Pease,  2  Mont.  553  as 
to  signature  to  jurat. 

Married  Woman's  Property  cannot  be  conveyed  under  her  power  of 
attorney,  p.  550, 

Cited  to  same  effect  in  Dentzel  v.  Waldie,  30  Cal.  142,  holding  further 
invalidity  of  power  cured  by  subsequent  act,  and  as  to  husband's  con- 
currence in  deed;  Dow  v.  Gould  etc.  Co.,  31  Cal.  645,  646,  647  and  654, 
following  Dentzel  v.  Waldie,  supra,  and  holding  deed  void  for  want  of 
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husband's  concurrence;  Wambole  v.  Foote,  2  Dak.  Ter.  18.  as  to  private 
examination  on  acknowledgment;  Holland  v.  Moon,  39  Ark.  124:  Halla- 
day  V.  Daily,  19  Wall.  HOO,  holding  valid,  however,  conveyance  of  hus- 
band's interest  under  general  power  signed  by  both  spouses;  and  Klli- 
ott  V.  Teal,  5  Sawy.  250,  8  Fed.  Cas.  546.  Cited,  also,  in  Dodge  v.  Kol- 
Itnshead,  6  Minn.  52,  80  Am.  Dec.  439,  as  to  necessity  for,  and  requisites 
of,  acknowledgment  by  wife. 

Power  of  Attorney  to  sell  does  not  authorize  transfer  for  love  and 
affection,  p.  557. 

Cited  in  Frink  v.  Roe,  70  Cal.  313,  holding  void  a  conveyance  under 
like  power,  when  made  in  trust  for  payment  of  agent's  debts  to  grantee 
with  notice  of  terms  of  agency;  Palmer  v.  Texas  etc.  Co.,  3  Tex.  Civ. 
App.  474,  where  deed  was  given  as  indemnity  against  agent's  pre-exist- 
ing obligation,  holding,  further,  as  to  when  such  deed  is  void  or  void- 
able; Andeison  v.  Bigelow,  16  Wash.  200,  holding  such  power  not  to 
extend  to  dedication  of  part  of  land  for  street  purposes:  Mead  v. 
Brothers,  28  Wis.  693,  holding  gift  of  land  void  under  like  facts.  Cited, 
also.  Duff  v.  Duff,  71  Cal.  533,  on  point  of  e^juitable  jurisdiction  to  set 
aside  deed  made  in  violation  of  power. 

Property  acquired  after  marriage  is  presumed  to  be  community  prop- 
erty, unless  contrary  clearly  shown,  p.  557. 

CMted  to  same  effect  in  Charauleau  v.  Woffenden,  1  Ariz.  Ter.  273, 
holding  presumption  not  rebutted  by  evidence;  and  in  notes  to  Meyer 
v.  Kinzer,  73  Am.  Dec.  543;  Cooke  v.  Bremond,  86  Am.  Dec.  637,  638; 
and  to  Shaw  v.  Hill,  96  Am.  Dec,  423,  upon  general  subject. 

Community  Property. — Ejectment  for,  should  be  brought  by  husband 
alone,  p.  557. 

Cited  to  same  effect  in  Crow  v.  Van  Sickle,  6  Nev.  149,  as  to  fore- 
closure suit,  although  note  was  given  to  wife. 

16  Cal.  559-566.  BOGGS  v.  HARGRAVE.  76  Am.  Dec.  561;  Fowler 
v.  Harbin,  23  Cal.  630. 

Mortgage  is  mere  security  and  passe  no  estate  in  the  land,  p.  563. 

Cited  to  same  effect  in  I^rd  v.  Morris,  18  Cal.  488,  as  to  bar  of  mort- 
gage when  note  barred;  note  to  Provident  etc.  Co.  v.  Marks,  68  Am. 
St.  Rep.  354,  on  foreclosure  suits. 

Foreclosure  Decree  does  not  affect  grantee  of  mortgagor,  when  not 
made  a  party,  p.  563. 

Cited  to  same  effect  in  San  Francisco  v.  Lawton,  18  Cal.  475,  79  Am. 
Dec.  188,  holding,  further,  sale  under  decree  passes  only  interest  at  time 
of  mortgage,  except  where  after -acquired  title  affected  on  principle  of 
estoppel:  Hurton  v.  Lies,  21  Cal.  92,  applying  rule  to  widow's  interest 
in  oomuuinitv  property;  Harlan  v.  Rackerby,  24  Cal.  562,  as  to  vendee 
pending  forecloeure  sale,  without  actual  or  constructive  notice  thereof; 
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Carpentier  v.  Williamson,  25  Cal.  161,  where  deed  made  after  mortgage 
but  not  rpoonled  until  after  decree  and  before  sale;  dissenting  opinion 
in  Bayly  v.  Muehe,  (35  Cal.  350,  main  opinion  holding  heirs  of  deceased 
mortga^Dr  not  necessary  parties;  Barrett  v.  Blackman,  47  Iowa,  570, 
holding,  further,  as  to  re:lemption  by  grantee.  Cited,  also,  in  Jeffers  v. 
Cook,  58  Cal.  150.  as  to  bringing  in  of  necessary  defendants  by  supple- 
mental complaint,  holding  application  too  late;  and  see  Barnard  v.  Wil- 
son. 66  Cal.  252,  as  to  similar  application  by  purchaser.  Cited,  also,  in 
notes  to  Street  v.  Beal,  85  Am.  Dec.  506,  Berlack  v.  Halle,  1  Am.  St. 
Rep.  190,  and  to  Turman  v.  Bell,  26  Am.  St.  Rep.  43,  as  to  necessary  de- 
feii.Iauts  in  foreclosure  suits. 

Caveat  Emptor. — Purchaser  at  foreclosure  sale  acquires  only  title  of 
mortgagor  at  time  of  mortgage,  p.  564. 

Cited  in  Jordan  v.  Myers,  126  Cal.  570,  as  to  sale  on  mechanic's  lien 
foreclosure;  Copeland  v.  Bank,  13  Colo.  App.  491,  but  holding  rule  inap- 
plicable to  sale  under  void  levy;  Breeze  v.  Brooks,  71  Cal.  181,  as  to 
exocutitjn  sale;  Zabriskie  v.  Meade,  2  Nev.  289,  90  Am.  Dec.  545  (and 
note  54()),  as  to  execution  sale,  holding  further  purchaser  bound  by  re- 
citals in  deed  as  to  date  of  judgment;  Bryant  v.  Whitcher,  52  X.  H.  161, 
as  to  execution  sjle  of  pei*jonal  property  of  stranger,  holding  law  of 
market  overt  not  to  apply;  and  in  (loodenough  v.  Warren,  5  Sawy.  498, 
10  Fed.  Cas.  590.  Cited,  also,  in  notes  to  Friedly  v.  Schutz,  11  Am.  Dec. 
«99;  Mc(;hee  v.  Ellis,  14  Am.  Dec.  131;  Burns  v.  Hamilton's  Admr.,  70 
Am.  Dec.  572;  Bartholomew  v.  Warner,  85  ^m.  Dec.  255;  Xeal  v.  Gill- 
aspy,  26  Am.  Rep.  39;  and  to  Barnett  v.  Vincent,  5  Am.  St.  Rep.  102, 
a^  to  caveat  emptor  at  judicial  sales;  notes  to  Veslian  v.  Lewis,  3  Am. 
St.  Rep.  203,  and  to  Hokanson  v.  Gunderson,  40  Am.  St.  Rep.  357,  as  to 
title  and  right  of  purchase;  Harris  v.  Harris,  61  Cal.  110,  upon  point 
that  subsequent  purchaser  gets  no  title  to  personal  property  when  sale 
to  his  vendor  void  for  owner's  insanity;  and  in  note  to  Christy  v.  Dyer, 
SI  Am.  Dec.  497,  as  to  nature  and  extent  of  judgment  liens. 

Mistake  of  Law. — Purchaser  at  foreclosure  sale  cannot  bring  inde- 
pendent action  to  recover  back  bid  wliere  decree  void,  there  being  remedy 
by  motion  and  supplemental  complaint  in  original  suit,  p.  566. 

Cited  to  same  eftcct  in  Branham  v.  Mayor,  24  Cal.  608,  following  rule; 
van  Loben  Sels  v.  Bunnell,  131  Cal.  492,  on  point  that  court  may  on 
motion  vacate  sale  for  irre;rularities;  Dunn  v.  Dunn,  137  Cal.  57,  quot- 
ing Hammond  v.  (iailleaud.  111  Cal.  206;  Ketchum  v.  Crippen,  37  Cal. 
.228,  applying  rule  to  application  for  subrogation  by  junior  mortgagee, 
there  being  a  remedy  by  motion  in  original  suit.  Cited,  also,  in  Barnard 
V.  Wilson,  66  Cal.  252,  as  to  application  by  purchaser  for  supplemental 
■complaint,  where  decree  defective  for  want  of  proper  parties,  holding 
delay  unreasonable;  Hammand  v.  Cailleaud,  111  Cal.  214,  52  Am.  St. 
Rep.  170,  as  to  remedy  by  purchaser  at  partition  sale  where  title  al- 
leged to  l:e  defective.  Distinguished  in  Brackett  v.  Banegas,  116  Cal. 
284,  58  Am.   St.  Rep.    168,  sustaining  original   action   in   second  fore- 
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closure  suit,  where  mistake  was  one  of  fact  as  to  existence  of  home- 
stead; Jordan  v.  Sayre,  24  Fla.  14,  15,  17,  as  to  second  foreclosure  actioa 
by  mortgagee  bringing  in  necessary  parties,  although  he  purchased  at 
first  sale;  and  in  Dutcher  v.  Hobby,  86  Ga.  201,  as  to  right  of  purchaser 
under  void  decree,  to  subrogation  and  institution  of  new  foreclosure 
suit.  Criticised  in  Abadie  v.  Lobero,  36  Cal.  399,  as  to  right  of  purchaser 
to  have  resale  on  supplemental  bill  filed  and  conducted  by  original  plain- 
tiffs. Cited,  also,  in  notes  to  Burns  v.  Hamilton's  Admr.,  70  Am.  Dec. 
575,  as  to  purchaser's  relief  for  defective  title  or  outstanding  equities, 
and  p.  578,  for  defect  in  parties;  and  to  Goodenow  v.  Ewer,  70  Am.  Dec. 
550,  on  same  subject;  to  Jordan  v.  Stevens,  81  Am.  Dec.  562;  Martin  v. 
Hamlin,  100  Am.  Dec.  187;  Champion  v.  Woods,  12  Am.  St.  Rep.  130; 
ana  to  Alabama  etc.  Co.  v.  Jones,  55  Am.  St.  Rep.  500,  as  to  relief  in 
equity  from  mistakes  of  law;  and  to  Stout  v.  City  etc.  Co.,  79  Am.  Dec. 
547,  as  to  correction  of  insurance  policy,  for  mistake. 

16  Cal.  567-574.  CORYELL  v.  CAIN. 

Complaint. — Matters  of  evidence  should  not  be  alleged,  p.  571. 

Cited  to  same  effect  in  Willson  v.  Cleaveland,  30  Cal.  200,  affirming 
order  striking  out;  Larco  v.  Casaneuva,  30  Cal.  565,  affirming  like  order 
as  to  deraignment  of  title;  Racouillat  v.  Rene,  32  Cal.  456,  holding 
further  such  allegations  need  not  be  denied;  Jones  v.  Petaluma,  36  Cal. 
233,  holding  no  isue  raised  thereby;  Morgan  v  Tillottson,  73  Cal.  521,  aa 
to  allegations  of  ownership  by  plaintiff's  grantors;  Bowen  v.  Emmerson, 
3  Oreg.  455,  as  to  allegations  of  breach  of  contract. 

Public  Lands. — Ejectment  will  lie  for  lands  belonging  to  government, 
when  based  on  priority  of  possession,  p.  572. 

Cited  to  same  effect  in  Hubbard  v.  Barry,  21  Cal.  324,  applying  rule 
to  land  owned  by  private  third  person;  Moore  v.  Tice,  22  Cal.  516,  hold- 
ing, however,  that  as  to  private  land  plaintiff  must  affirmatively  show 
title  or  right  of  possession,  where  ownership  alleged  (and  see  as  to 
last  point,  Dyson  v.  Bradshaw,  23  Cal.  536,  distinguishing  principal 
case,  and  Tarpey  v.  Salt  Co.,  5  Utah,  214) ;  Rush  v.  French,  1  Ariz.  Ter. 
154,  as  to  ejectment  for  mining  claim;  McFeters  v.  Pierson,  15  Colo. 
206,  22  Am.  St.  Rep.  391,  as  to  trespass  on  mining  claim,  holding,  fur- 
ther, complaint  sufficient;  Deemer  v.  Falkenberg,  4  N.  Mex.  59,  and 
New  Mexico  etc.  Co.  v.  Crouch,  4  N.  Mex.  143,  applying  principle  to 
ejectment  based  on  deed  from  private  person;  Gimmy  v.  Culverson,  5 
Sawy.  607,  10  Fed.  Cas.  434,  as  to  rights  of  pre-emptioners. 

Consent  Order  will  not  be  reviewed  on  appeal,  p.  572. 

Cited  in  Estate  of  Lorenz,  124  Cal.  498,  applying  rule  to  decree  of 
distribution  entered  on  stipulation;  Mecham  v.  McKay,  37  Cal.  158,  as 
to  order  on  motion  for  new  trial;  San  Francisco  v.  Certain  Real  Estate, 
42  Cal.  518,  holding,  however,  facts  not  to  show  entry  of  order  by  con- 
sent. 
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Actual  Possession  sufficient  to  support  ejectment  v^rhen  litie  not  in- 
volved, defined,  and  described,  p.  573. 

Cited  in  Hanson  v.  Stinehoff,  139  Cal.  173,  and  Smith  v.  Hicks,  139 
Cal.  219,  holding  plaintiff's  possession  sufficient  for  ejectment;  Wise- 
man v.  Eastman,  21  Wash.  185,  holding  actual  settlement  unnecessary, 
construing  local  statutes;  Andrus  v.  Smith,  133  Cal.  80,  and  Valcalda 
V.  Mines,  8G  Fed.  94,  56  U.  S.  App.  674,  holding  such  possession  of  mill- 
site  shown;  Hess  v.  Winder.  30  Cal.  355,  holding  no  actual  possession 
of  mining  claim  shown  under  facts;  Polack  v.  McGrath,  32  Cal.  20,  and 
Forbes  v.  Driscoll,  4  Dak.  Ter.  344,  holding  constructive  possession  in- 
sufficient to  maintain  action;  Brumagin  v.  Bradshaw,  39  Cal.  44,  hold- 
ing actual  possession  shown  by  evidence;  Webber  v.  Clarke,  74  Cal.  15, 
17  (cited  in  Gildehaus  v.  Whiting,  39  Kan.  713),  holding  use  of  land  as 
pasture  sufficient  under  statute  of  limitations;  Stevenson  v.  Anderson, 
87  Ala.  232,  holding,  however,  no  such  possession  shown  to  constitute 
adverse  possession  as  between  cotenants;  Feirbaugh  v.  Masterson,  1 
Idaho,  139,  holding  such  possession  of  mining  claim  shown;  Schnaepel 
v.  Mellen.  3  Mont.  134,  holding  possession  not  shown,  under  town  site 
act;  Staininger  v.  Andrews,  4  Nev.  67,  69,  holding  actual  possession  of 
public  lands  shown;  Robinson  v.  Imperial  etc.  Co.,  5  Nev.  67,  holding 
no  actual  possession  shown  of  millsite  and  water  right;  Courtney  v. 
Turner,  12  Nev.  354,  holding  fencing  of  agricultural  land  unnecessary 
for  actual  possession;  and  State  v.  Central  Pacific  etc.  Co.,  21  Nev.  25S, 
on  question  of  taxation  of  possessory  rights. 

16  Cal.  574-580.    HALLECK  v.  MIXER. 

Pleading. — Complaint  must  state  facts  directly,  and  not  by  way  of 
recital,  p.  577. 

Cited  to  same  effect  in  Denver  v.  Burton,  28  Cal.  550,  as  to  averment 
of  debt;  Swift  v.  James,  50  Wis.  543,  holding  good,  however,  complaint 
for  cutting  timber. 

Waiver  of  Tort. — Plaintiff  may  waive  tort  and  sue  in  assumpsit  when 
goods  converted  have  been  sold,  p.  578. 

Cited  to  same  effect  in  Wall  v.  Williams,  91  N.  C.  482,  as  to  timber 
<;ut  down;  cited  in  Phelps  v.  Church,  09  Fed.  084,  685,  58  U.  S.  App. 
557,  as  to  stone  quarried  and  removed,  citing  main  case  on  next  point 
also;  dissenting  opinion  in  Railroad  Co.  v.  Hutchins,  37  Ohio  St.  297, 
as  to  remedies  and  measure  of  damage  for  cutting  of  timber;  and  in 
note  to  Webster  v.  Drinkwater,  17  Am.  Dec.  242,  244,  upon  genera!  sub- 
ject. 

Owner  of  land  is  entitled  to  timber  where  no  other  person  in  adverse 
possession,  p.  579. 

Cited  to  same  effect  in  Grewell  v.  WaMen,  23  Cal.  170,  holding  further 
as  to  pleading  and  proof  of  ownership;  Herriter  v.  Porter,  23  Cal.  387, 
as  to  posts  cut  from  such  timber,  and  holding  further  as  to  splitting 
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of  actions  by  bringing  successive  suits  for  portions  thereof;  Kimball  v. 
Lohmas,  31  Cal.  157,  159,  defining  adverse  possession  necessary  to  de- 
feat action  by  owner  for  wood  cut  by  defendant;  cited  in  Ophir  Silver 
Min.  Co.  V.  Superior  Court,  147  Cal.  477,  prohibition  lies  to  prevent 
trial  of  action  involving  damages  for  trespass  on  ledge  in  another 
state,  by  mining  under  dip  thereof  on  ground  in  possession  of  defend- 
ants, as  action  is  local ;  Thornton  v.  St.  Louis  etc.  Co., 69  Ark.  427,  sustain- 
ing action  by  holder  of  tax  title  and  holding  no  adverse  possession 
shown;  Johnson  v.  Sand  etc.  Co.,  86  Fed.  271,  denying  right  of  owner 
to  bring  trespass  for  removal  of  sand  and  gravel  against  one  in  adverse 
possession;   Phelps  v.   Church,  99   Fed.  685,  cited   under  last   syllabus;  j 

United  States  v.  Loughrey,   172  U.   S.  216,  219,  but  denying  right  of  I 

action  for  trover  therefor  when  plaintitf  not  in  possession  nor  entitled  . 

thereto  at  time  of  conversion;  McFeters  v.  Pierson,  15  Colo.  106,  22  Am.  ; 

St.  Rep.  392,  applying  rule  to  right  of  mineral  locator  in  possession,  al- 
though no  patent  issued;  McGonigle  v.  Atchison,  33  Kan.  737,  738,  dis- 
cussing remedies  of  owner  for  sand  removed,  and  holding  further  ott 
question  whether  action  transitory;  Busch  v.  Xester,  70  Mich.  529, 
holding,  however,  that  where  deeds  under  which  plaintiff  claims  are 
invalid,  action  will  not  lie  even  against  trespasser,  the  land  being  un- 
occupied. Cited,  also,  holding  action  not  maintainable  because  of  de- 
fendant's adverse  possession,  and  of  refusal  to  try  title  indirectly,  in 
Page  V.  Fowler,  28  Cal.  610,  611;  S.  C.  37  Cal.  107-109;  and  39  Cal. 
417,  418,  2  Am.  Rep.  464,  465,  criticising  Kimball  v.  Lohmas,  supra; 
Martin  v.  Thompson,  62  Cal.  619-622,  45  Am.  Rep.  663-666,  as  to  grain, 
sown  and  harvested  by  defendant;  also  distinguishing  and  criticising 
Kimball  v.  Lohmas;  Lehigh  etc.  Co.  v.  New  Jersey  etc.  Co.,  55  N.  J.  L- 
358,  as  to  ore  taken  from  mine,  on  point  that  defendant  can  show  ad- 
verse possession  under  claim  of  right;  and  in  McConaughy  v.  Wiley, 
13  Sawy.  154,  33  Fed.  Rep.  453,  as  to  hay  cut,  even  when  land  was 
unpatented  public  land.  Cited  also  in  Beckwith  v.  Philleo,  15  Wis. 
228,  as  to  right  to  cut  timber  under  facts;  Northern  Pacific  Rd.  v. 
Paine,  119  U.  S.  565,  on  point  that  mere  equitable  claim  will  not  sup- 
port such  action;  and  in  notes  to  Harlan  v.  Harlan,  53  Am.  l>ec.  618, 
and  to  King  v.  Mason,  89  Am.  Dec.  428,  429,  431,  as  to  trial  of  title  to 
land  by  actions  as  to  severance  of  timber  thereon. 

Complaints  in  Actions  by  Executors. — Essentials  stated,  p.  579. 

Distinguished  in  Dambmann  v.  White,  48  Cal.  450,  as  to  complaints, 
by  assignees.  Cited  in  McLeran  v.  Benton,  73  Cal.  342,  2  Am,  St.  Rep. 
821  (cited  in  Patchett  v.  Pacific  Coast  etc.  Co.,  100  Cal.  510),  on  point 
that  right  to  maintain  ejectment  vests  exclusively  in  executors  and  not 
in  devisees;  and  in  Knight  v.  Le  Bean,  19  Mont.  225,  as  to  form  of  such 
complaints,  and  at  226,  on  point  that  capacity  of  executor  to  sue  can- 
not be  raised  on  general  demurrer.  Approved  in  Jenkins  v.  Jensen,  24 
Utah,   123,   where   administrator  neglected   to   bring  action   to  recover 
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realty  within  statutory  period,  heir  also  barred,  though  he  was  a  minor 
at  accrual  of  action  in  favor  of  administrator. 

General  citation:  Rees  v.  Higgins,  9  Kans.  App.  834. 

16  Cal.  580-590.    McDERMOTT  y.  BURKE. 

Foreclosure. — Less^ees  of  mortgagor  are  not  necessary  defendants,  and 
their  rights  terminate  upon  foreclosure,  p.  589. 

Cited  in  Summerville  v.  Stockton  M.  Co.,  142  Cal.  538,  on  point  that 
leasehold  interest  is  not  subject  to  the  lien  of  judgment  upon  the 
realty ;  W.  U.  Tel.  Co.  v.  Ann  Arbor  etc.  Co.,  90  Fed.  384,  61  U.  S.  App. 
751,  construing  local  (Michigan)  statute  as  to  fact  of  foreclosure  on 
lease  or  easement;  Tyler  v.  Hamilton,  62  Fed.  Rep.  190,  applying  rule 
to  assignees  of  leasees;,  and  in  dissenting  opinion  in  Lockhart  v.  Ward, 
45  Tex.  233,  main  opinion  holding  otherwise,  however,  as  to  tenant  for 
years,  he  having  right  to  redeem. 

16  Cal.  591-641.    McCRACKEN  y.  SAN  FRANCISCO. 

WTien  majority  of  board  is  required  to  pass  ordinance,  this  refers 
to  number  established  by  law,  although  vacancy  exists,  p.  618. 

Cited  to  same  effect  in  Satterlee  v.  Sai*  Francisco,  23  Cal.  318,  319^ 
re-examining  same  ordinance;  Pennsylvania  Co.  v.  Cole,  132  Fed.  679, 
where  statute  provides  tliiit  majority  of  members  of  city  council  shall 
constitute  a  quorum,  less  than  quorum  cannot  adjourn  regular  meeting 
to  a  later  date. 

Municipal  Acts  are  invalid  when  not  done  in  conformity  with  express 
charter  requirements  where  such  exist,  p.  619. 

Cited  to  same  effect  in  McCoy  v.  Bisant,  53  Cal.  250,  holding  bonds 
invalid  for  want  of  passage  or  prescribed  resolution;  Pacific  Electric 
Co.  V.  City  of  Los  Angeles,  118  Fed.  753,  under  act  of  California,  March 
11,  1901,  authority  of  city  council  on  failure  of  accepted  bidder  on  sale 
of  franchises  to  deposit  amount  of  bid  was  limited  to  granting  or  refus- 
ing of  franchise  to  next  highest  bidder;  Aurora  v.  West,  22  Ind.  95, 
85  Am.  Dec.  418,  upon  similar  facts,  holding  further  owners  not  bona 
fide  where  the  special  authority  (which  was  not  followed)  was  referred 
to  on  face  of  bonds;  Petz  v.  Detroit,  95  Mich.  180,  as  to  creation  of  ten- 
ancy from  city  by  holding  over  and  payment  of  rent;  Gutta  Percha 
etc.  Co.  V.  Ogalalla,  40  Neb.  779,  42  Am.  St.  Rep.  698,  where  charter 
provisions  held  mandatory;  and  in  Nichols  v.  State,  11  Tex.  Civ.  App. 
333,  where  provision  violated  as  to  letting  contract  to  lowest  bidder; 
dissenting  opinion  in  Rogers  v.  Burlington,  3  Wall.  669,  main  opinion 
afiTirming  right  to  issue  railway  aid  bonds;  Merrill  v.  Monticello,  138  U. 
S.  687,  as  to  power  to  issue  and  sell  negotiable  paper  in  open  market; 
and  in  Louisville  etc.  Co.  v.  Cincinnati,  73  Fed.  Rep.  732,  as  to  consent 
to  change  of  motive  power  by  street  railroad.  Cited  also  in  New  York 
etc.  Co.  v.  Ely,  13  Am.  Dec.  108,  as  to  estoppel  to  plead  ultra  vires. 
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Municipal  Property  held  in  trust  for  public  can  be  sold  only  as  legis- 
lature directs,  p.  621. 

Cited  to  same  effect  in  San  Francisco  v.  Canavan,  42  Cal.  557,  as  to 
sale  of  city  hall  lots,  and  affirming  power  of  legislature  to  authorize 
sale.  Distinguished  in  San  Francisco  v.  Calderwood,  31  Cal.  590,  91 
Am.  Dec.  544,  holding  easement  grantable  on  city  slip  property,  al- 
though no  power  of  sale  existed. 

Ratification  by  municipal  corporation  is  invalid  unless  made  in  form 
required  in  original  act,  p.  623. 

Cited  to  same  effect  in  Grogan  v.  San  Francisco,  18  Cal.  608,  610, 
614,  and  Pimental  v.  San  Francisco,  21  Cal.  362,  363  (cited  in  luring 
V.  St.  Louis,  10  Mo.  App.  422),  holding  no  ratification  of  sale  of  city 
slip  properly  by  receipt  and  appropriation  of  proceeds;  Zottman  v.  San 
Francisco,  20  Cal.  102,  103,  81  Am.  Dec.  101,  ruling  similarly  as  to  rati- 
fication by  approval  of  individual  members  of  common  council,  where 
charter  provided  work  was  to  be  given  to  lowest  bidder;  Durango  v. 
Pennington,  8  Colo.  260,  as  to  contract  for  street  work;  Merritt  v. 
Kewanee,  175  111.  549,  on  point  that  party  ratifying  should  be  able  to 
do  ratified  act  at  time  of  ratification  as  well  as  at  time  of  its  original 
doing;  Murray  v.  Beal,  23  Utah,  561,  from  ratification  of  claim  by  user 
of  *  money  by  corporation  with  .knowledge  of  facts  it  constituted  an 
equitable  lien  on  corporate  realty  included  in  deed  given  to  secure  it; 
Newman  v.  Emporia,  32  Kan.  464,  as  to  tax  levy  originally  void;  High- 
way Commrs.  v.  Van  Dersan,  40  Mich.  431,  holding  no  ratification  shown 
by  part  payment  for  sewer,  where  its  building  was  beyond  jurisdiction 
of  commissioners;  Loring  v.  St.  Louis,  80  Mo,  468,  where  taxes  were 
illegally  collected,  court  holding  it  a  case  where  principal  could  not 
have  lawfully  acted;  State  v.  Ward,  9  Heisk.  130  (cited  in  Mayor  v. 
Hagan,  9  Baxt.  505),  as  to  invalid  clause  in  contract  for  convict  labor; 
Nichols  V.  State,  11  Tex.  Civ.  App.  335,  holding  no  ratification  shown 
by  use  and  occupation  of  public  building,  where  requirements  as  to  let- 
ting to  lowest  bidder  were  not  followed;  German  etc.  Co.  v.  Spokane, 
17  Wash.  329,  Marsh  v.  Fulton  Co.,  10  Wall.  684,  as  to  ratification  of 
bond  issue  by  supervisors,  without  vote  of  county;  Norton  v.  Shelby 
County,  118  U.  S.  452,  following  Marsh  v.  Fulton  Co.,  supra,  as  to  like 
ratification  by  county  court.  Distinguished  in  People  v.  Swift,  31  Cal. 
28,  holding  ratification  shown  by  board  of  trustees  within  their  powers. 
Cited  also  in  Frink  v.  Roe,  70  Cal.  311,  applying  rule  to  agency  to  sell 
land;  Whiting  v.  Massachusetts  etc.  Co.,  129  Mass.  241,  denying  right  to 
ratify  insurance  policy  by  payment  of  premiums  after  death  of  insured; 
In  re  Kansas  City  etc.  Co.,  9  Bank.  Reg.  81,  as  to  ratification  of  deed  of 
trust  made  by  corporate  officer  which  corporation  itself  could  not  have 
made,  and  holding  further,  question  of  validity  to  be  considered  as  at 
time  of  ratification  and  not  of  original  act;  and  in  Cook  v.  Tullis  18 
Wall.  338,  0  Bank.  Reg.  437,  to  same  effect,  holding  further  that  inter- 
vening rights  cannot  be  affected. 
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Agency. — ^BatiiiaitioB  cannot  relate  back  so  as  to  ici?*^  intervening 
rights  of  third  parties,  p.  624. 

Cited  in  f>mham  v.  Williams,  114  Ga.  719.  applying  rule  to  ratifica- 
tion of  divd  after  suit  brought. 

Estoppel  ia  Pais  cannot  exist  unless  acts  or  declarations  brought  to 
notice  of  other  party,  and  made  with  fraud  or  intent  to  deceive,  p. 
626. 

Cited  to  same  effect  in  Martin  v.  Zellerbach,  38  Cal.  315,  99  Am.  Dec, 
379,  stating  requirements  of  estoppel,  and  holding  none  shown;  also  in 
note  to  New  York  etc.  Co.  v.  Ely,  13  Am.  Dec.  108,  as  to  estoppel  to 
plead  ultra  vires. 

Municipal  Indebtedness. — Charter  limitation  is  merely  directory,  p. 
628. 

Cited  to  same  effect  in  Heidenheimer  v.  Galveston.  2  Posey  (Tex.), 
158,  and  in  l^ughlin  v.  County  Commrs.,  3  X.  Mex.  303.  Distinguished 
in  State  v.  Mayor,  32  La.  Ann.  713,  holding  tax  levy  to  pay  judgments 
for  mob  riots,  within  charter  limitation.  Cited  also  in  Cook  v.  Ansonia, 
66  Conn.  423,  on  point  that  damages  done  real  estate  by  grading  are 
not  to  be  included  among  "expenditures." 

Void  Sale. — Municipal  corporation  is  liable  for  purchase  money  paid, 
even  without  offer  to  restore  property,  p.  633. 

Cited  to  same  effect  in  Herzo  v.  San  Francisco,  33  Cal.  140-148,  re- 
stricting rule,  however,  to  cases  where  money  has  been  appropriated 
to  municipal  purposes;  Douglas  Co.  v.  Keller,  43  Xeb.  648,  sustaining 
right  to  recovery  of  money  paid  under  mistake  of  fact,  even  where  pur- 
chaser at  sale  did  not  avail  himself  of  all  means  of  information  at  his 
command;  and  see  Stenberg  v.  State,  50  Xeb.  135;  and  in  Higham  v. 
Harris,  108  Ind.  254,  on  point  that  no  restitution  or  replacing  of  other 
party  in  statu  quo  is  necessary  where  nothing  surrendered  and  no 
rights  acquired. 

Adverse  Possession  Under  Color  of  Title. — Essentials  of  stated,  p. 
630. 

Cited  in  Kile  v.  Tubbs,  23  Cal.  437,  on  point  that  such  p.>8session  is 
coextensive  with  deed,  although  actual  po^ssession  not  taken  of  wluJe 
tract;  Garrison  v.  McGlockley,  38  Cal.  80,  as  to  what  constitutes  ad- 
verse possession,  refusing  to  disturb  verdict  where  evidence  conflicting; 
Pulliam  V.  Bennett,  55  Cal.  373,  on  point  that  successive  holdings  cannot 
be  "tacked";  Pacific  etc.  Co.  v.  Stroup,  63  Cal.  154,  on  point  that  posses- 
sion is  broken  by  offer  to  buy  real  title  during  necessary  five  years; 
Wilson  V.  Atkinson,  77  Cal.  492,  11  Am.  St.  Rep.  305,  as  to  essentials 
where  entry  made  under  tax  deed  void  on  its  face;  Townsend  v.  Ed- 
wards, 25  Fla.  588,  as  to  interruption  of  running  of  statute  by  re- 
entry; Colvin  V.  Republican  etc.  Co.,  23  Xeb.  80,  8  Am.  St.  Rep.  118, 
holding  possession  not  adverse  where  held  in  subserviency  to  rights  of 
owner;  Xorthern  Pacific  etc.  Co.  v.  Kranich,  52  Fed.  Rep.  911,  holding 
Xotes  Cal.  Rep.— 65 
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that  possession  may  be  adverse  to  all  others  though  in  subordination  to 
United  States;  and  in  Hewitt  v.  Story,  64  Fed.  Rep.  530,  holding  no 
adverse  possession  shown  of  ditch  and  water  rights. 

Deed  of  Municipal  Corporation. — Seal  is  prima  fade  evidence  of  au- 
thority to  make  valid  conveyance,  p.  C38. 

Cited  to  same  effect  in  Vaca  Valley  etc.  Co.  v.  Mansfield,  84  Cal. 
566,  as  to  deed  by  private  corporation,  holding,  however,  p/i>4iimption 
rebuttable;  Burnett  v,  Lyford,  93  Cal.  117,  applying  rule  to  signature 
of  corporation,  and  holding  objection  as  to  want  of  authority  could  not 
be  first  raised  on  appeal;  and  in  note  to  Leggett  v.  New  Jersey  etc 
Co.,  23  Am.  Dec.  745,  on  effect  of  seal  as  evidence  of  corporate  author- 
ity. 

General  citation:  Kolkmeyer  v.  Jefferson,  75  Mo.  App.  984. 
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